
DELHI UNIVERSITY 

ci. No. 2: a . tr“ , 3 ^ 

Ac. No. f ^ Date of release for loan 

This bool^ should be returned on or before the da*e last stapiped 
below An overdue charge of 0 6nP. will be charged for each 
day the book is kept overtime 




THE 


INDIAN PENAL CODE 


BY 

RATANLAL RANCHHODDAS, B.A., LL.B. 

advocate (O.S.), BOMBAY HIGH COUKT, 

AND 

DHIRAJLAL KESHAVLAL THAKORE, B.A., 

OF LINCOLN’S INN, BARRISTEH-AT-LAW. 

Editors of “The Bombay Law Reporter.'’' 

Authors of “The Law of Torts," “The Law of Evidence," 
“The Criminal Procedure Code," “The Law of Crimes," etc. 


NINETEENTH EDITION, 


BOMBAY ; 

THE BOMBAY LAW REPORTER OFFICE. 

68 MARINE DRIVE 


194g. 



Alt iHghts reaervea 


^rmitd by Dhiiubhai S Dalai, at the Associated Advertisers St PnntersLtd 
Bombay 7, and published by Ratanlal Ranchhoddas and Dhn 
a^he Bombay Law Reporter Office, 68 Marine Drive* Fq 



aeranoement of sections. xi 

1 

■SKcnoNS. Pages 

fSV. Deserter concealed on board merchant vessel, through negligence of 

" master .. .. .. .. .. .. .. .. 107 

138. Abetment, of act of insubordination by soldier, sailor or airman . . 107 

138A. [Bepealed] . . . . . . . . . . . . . . . . . . 107 

' 39. Persons subject to certain acts . . . . . . . . . . . . 107 

Wearing garb or carrying token used by soldier, sailor or airman . . IQS' 


oCHAPTKR Virt. 

Of Offences against the Public Tkanquillity. 


141. Unlawful assembly . , . . . , , . . . . . , . . . 108 

142. Being member of unlawful assembly T . . . . . . . . . 100 

143. Punishment . . . . . . . . . . . . . . . . . . 108 

144. Joining unlawful assembly, armed with deadly weapon , . . . . 112" 

1 145. Joining or continuing in unlawful assembly, knowing it has been 

\ commanded to disperse . . ,. .. .. ., .. .. 112 

140. Rioting . . . . . . . . . . . . . . . . . . 113 

147. Punishment for rioting .. .. .. .. .. .. .. 113 

148. Rioting, armed with deadly weapon .. .. .. .. .. 115 

149. Every member of unlawful assembly guilty of offence committed 

in prosecution of common object . . . . . . . . . , 116 

150. Hiring, or conniving at hiring, of persons to join unlawful assembly 117 

151. Knowingly joining or continuing in assembly of five or more perspns 

after it has been commanded to disperse .. .. .. .. 117 

152. Assaulting or obstructing public sverant when suppressing riot, etc. . 118 

153. Wantonly giving provocation, with intent to Cause' riot — 

if rioting be commitfgidr j 

if not eommittedy ... .. .. .. .. .. .. 118 

153.4. Promoting enmity between classes . . . . . . . . . . 119 

154. Oivner or occupier of land on which an unlawful assembly is 

held 120 

155. Liability of person for whose benefit rioj; is committed . . . . 121 

156. Liability of agent of owner of occupier for whose benefit riot is 

committed . . . . . . . . . . . . . . . . 122 

157. Harbouring persons hired for an unlawful assembly . . . . . . 122 

158. Being hired to take part in an unlawful assembly or riot; or to 

go armed . . . . . . . . . . . . . . . . 122 

159. Affray 123 

160. Punishment for committing affray . . . . . . . . 12d 


CHAPTER rx. 


Of Offences by ok kelating to Public Fervants. 


161 . 

162 . 

163 . 


Public servant taking gratifiention othef than legal remuneration in 
respect of an oibciai act . . . . . . . . . . IS 

Taking gratification, in order, by corrupt or illegal means, to influence 
public servant . . . . . . . . . . . . . . . . If 

Taking gratification, for exercise of personal influence with public 
servant ,. ,. .. 



THE INDIAN PENAL CODE. 


Sections. Pao^ 

164. Punishment for abetment by public servant of offences defined in 

• section 162 or 168 ■ • ^28 

165. Public servant obtaining valuable thing, without conAfderation. 

from person concerned in proceeding or business transacted 
by such public servant . . .. .. .. .. •• ..1'28,126 

-166. Public servant disobeying law, with intent to cause injury to any 
person . . . . . . . . . . . . . . . • • • 

167. Public servant framing an incorrect documecit 'with intent to cause 

injury . . . . . . . . . . , . . . . ■ • • 130 

68. Pubhc servant unlawfully engaging in trade . . . . . . - • 130 

19. Public servant unlawfully buying or bidding for property . . . . ISO 

TO. Personating a public servant . . . . , . . . . . . ■ 180 

'1. Wearing garb or carrying token used by public servant with fraudu- 
lent intent . . . . . . . . . . . . . . . • 181 


CHAPTER IXA. 

Of Offences belating to Elections. 

171A. “Candidate”, “Electoral right”, defined 
17lB. Bribery . . . . . . . . 

171C. Undue influence at elections 

171D.. Personation at elections 

17 IB. Punishment for bribery 

171 F. Punishment for undue influence or personation at an election. 

'171G. False statement in connection with an election 

171H. Illegal payments in connection with an election 

1711. Failure to keep election accounts 

' chapteb’x. • , 

Of Contempts of the Lawful AuIhobitv of Public Seevants. 

172. Absconding to avoid service of summons or other proceeding 

173. Preventing service of summons or other proceeding or preventing 

publication thereof 

174. Non-attendance in obedience to an order from public servant 

175. Omission to produce document to public servant by person legally 

bound to produce it 

176. Omission to give notice or information to public servant by person 

legally bound to give it . . 

177. Furnishing false information 

178. Refusing oath or affirmation when duly required by public servant 

to make it 

179. Refusing to answer public servant authorized to question 

180. Refusing to sign statement 

181. False statement on oath of affirmation to public servant or person 

authorized to administer an oath or affirmation 

182. False information with intent to cause public servant to use his 

law^ful power to the injury of another person 
188. Resistance to the taking of property by the lawful authority of public 
servant . . . . . . ... . . . . . . . . • 



THE INDIANrfPENAL CODE. 


xi^. 


SECTC;5j^NS. 

213. Taking gift, etc., to screen an offender from punishment — 

if a capital offence; 

^ if punishable with transportation for life, or with imprisonment 

214. 'Offering gift or restoration of property in consideration of screeing 

offender — 

if a capital offence ; 

4 if punishable with transportation for life, or with imprisonment . . 

21 5. Taking gift to help to recover stolen property, etc. .. 

216'. Harbouring offender who hhs escaped from custody or whose appre- 
hension has been ordered — 

, if a capital offence; 

if punishable with transportation for life, or with imprisonment . . 
216A. . Penalty for harbouring robbers oi dacoits 
216B. [Repealed] 

217. Public servant disobeying direction of law wth intent to save person 
* from punishment or property from forfeiture 

|^l8. Public servant framing incorrect record or writing with intent to 
save person from punishment or property from forfeiture . . 

^9. Public servant in judicial proceeding corruptly making report, etc., 
contrary to law 

^0. Commitment for trial or confinement by person having authority 
^ who knows that he is acting contrary to law 

'221. Intentional omission to apprehend on the part of public servant 
bound to apprehend 

222. Intentional omission to apprehend on the part of public servant 

bound to apprehend person tmder sentence or lawfully committed . . 

223. Escape from confinement or custody negligently suffered by public 

servant 

224. Resistance or obstruction^by a person to his lawful apprehension . . 

225. Resistance or obstruction to law'fuj apprehension of another person. . 
225 A. Omission to apprehend, or sufferance of escape, on part of public 

servant, in cases not otherwise provided for 
225B. Resistance or obstruction to lawful apprehension, or escape or rescue, 
in cases not otherwise provided for 

226. Unlawful return from transportation 

227. 'Violation of condition of remission of punishment 

228. Intentional insult or interruption to public servant sitting in judicial 

proceeding 

229. Personation of a juror or assessor 

CHAPTER XII. 


Of Offences relating to Coin and Governjient Stamps. 

i^“Coin” defined — « 

"‘nftueen’s coin . . 
rCounterfeiting coin 
23^. Counterfeiting Queen's coin 

233. Making or selling instrument for counterfeiting coin 



Pages 


172 


173 

174 


176 

176 

177 
177 

177 

178 

179 

179 
17P 

180 

181 

181 

182 

183 

184 

185 
185 

185 

186 


188 

189 

189 

190 



ARltANGEMEN'r «U1!- 


Sections. /Page 

184. Obstructing sale of property offered for sale by authority of public 

serv'ant . . . . . . . . . • • • • • • • . . 144 ' 

IS-I Illegal purchase or bid for projierty offered for sale iiy authority of 

public servant . . . . . . . . . - • ■ • . . . . 

130. Obstructing public servant in discharge of public functions . . . . 54 

187. Omission to assist public servant when bound by law to give 

assistance . . . . . . . . . . . • . . . . 148 

188. Disobedience to order duly promulgated by public servant .. .. 140 

189. Threat of injury to public servant *. .. .. .. .. 147 

190. Threat of injury to induce person to refrain from applying for 

protection to public servant .. .. .. .• .. .. 143 

CHAPTER X I 

Op False Evidence and Oppences against Public Justice. 

191. Giving false evidence 

193. Fabricating false evidence 

193. Punishment for false evidence . . . . . . . . . . . . - 

194. GiATng or fabricating false evidence with intent to procure conviction j 

of capital offence > . . . . . . . . . . 

if innocent person be thereby convicted and executed . . . . ’ 

195. Giving or fabricating false evidence with intent to procure conviction 

of offence punishable with transportation or imprisonment . . 1 , 

196. Using evidence known to be false .. .. ., .. .. li 

197. Issuing or signing false certificate ^ IL 

198. Using as true a certificate known to be false isS 

199. False statement made in declaration which is by law receivable as 

evidence .. .. .. .. .. .. .. .. i.w 

200. Using as true such declaration knowing it to be false . . . . IS!' 

201. Causing disappearance of evidence of offeij{;c, or giving false informa- 

* tion. to screen offender — * 

if a capital offence ; • 

if punishable with transportation; 

if punishable with less than ten years’ imprisonment .. .. 160 

202. Intentional omission to give information of offence by person bound 

to inform 163 

203. Giving false information respecting an offence committed . . . . 162 

204. Destruction of document to prevent its production as evidence . . 162 

205. False personation for purpose of act or proceeding in suit or 

prosecution . . . . . . . . . . . . . . . . 163 

206. Fraudulent removal or concealment of property to prevent its seizure 

as forfeited or in execution . . . . . . , . . . . . 164 

207. Fraudulent claim to roperty to prevent its seizure as forfeited or in 

execution . . . . . . . . . . . . . . . . 164 

208. Fraudulently suffering decree for sum not due . , . . . . . . 

209. Dishonestly making false claim in Court .. .. .. ^ 

210. Fraudulently obtaining decree for sum not due . . . , 

211. False charge of offence made with intent to injure . . . . 

212. Harbouring offender — . . . . . , . , . . 

if a capital o&nce ; 

;^;g^ishable with transportation for life, or with imprisonment. . 171 



PREFACE 

TO THE NINETEENTH EDITION. 


This book has beeh written with the object of enabling 
the student to understand and grasp the principles of 
criminal law and to apply them to concrete facts. 

The Comment is intended to explain the scope, object, 
ad meaning, of a section. The Cases are given as illus- 
rations to elucidate the various provisions. They afford 
material assistance in fixing the principles in the mind of 
he reader. _ 

The Summary of the provisions of the Penal Code 
presents to the beginner a bird’s-eye view of the whole 
Code. To one who has mastered the subject, it is useful 
for revision. 

The Appendix contains questions set at law examina- 
tions. The questions ’direct the attention of students to 
portions demanding special dare. 

A critical study of the book will enable the student 
to tackle any question set by a sensible examiner, and 
will also impart to him a sound knowledge' of the^iminal 
law of the land. 

This edition has been carefully revised and the case- 
law has been brought down to December, 1947. All 
amendments to the text of the Code are incorporated. 


yy, 1948. 


R. R. 

D. K. T. 




Chapter 


Page. 

I. — iNTRdbUCTION . . . . 1 

II. — General Explanations 13 

III. — Of Punishments . . . . . . . . . . . . 32 

IV. — General Exceptions . . . . . . . . . . 48 

V. — Of Abetment . . . . . . . . . . . 78 

VA. — Criminal Cospiracy . . . . . . . . . . 94 

/ VI. — Of Offences against the State ■ . . . . . . 95 

VII. — Of Offences Relating to the Army, Navy and 

Air Force . . . . . . . . . . . . 105 

/ ! 

VIII. — Of Offences against the Public Tranquillity . . 108 

IX. — Of Offences by or relating to Public Servants 124 
IXA. — Of Offences relating to Elections . . . . . . 132 

X. — Of Contempts of the Lawful Authority of Public 

Servants . . . . . . . . . . . . 135 

XI. — Of False Evidence and Offences against Public 

Justice. . . . . . . . . . . . . . 143 

XII. — Of Offences relating to Coin and Government 

Stamps . . . . . . ..187 

XIII. — Of Offences relating to Weights and Measures 198 
'XIV, — Of Offences affecting the Public Health, Safety, 

Convenience, Decency and Morals . . . . 200 

XV. — Of Offences relating to Religion . . . . . . 218 

XVI. — Of Offences affecting the Human Body . . . . 223 

■^XVII. — Of Offences against Property . . . . . . 295 

XVIII. — Of Offences relating to Documents and to Trade 

OR Property Marks . . 366 

'i XIX. — Of the Criminal Breach of Contracts of Service 393 

' XX. — Of Offences relating to Marriage 394 

XXI. — Of Defamation . . . . 403 

OCXII. — Of Criminal Intimidation, Insult and Annoyance 422 

kXIII. — O f Attempts to Commit Offences 428 

Summary . . . . . . 436 

Appendix 505 

Index . . 512 . 



ARRANGEMENT OF SECTIONS 


CHAPTER I 


tNTROnCCTION. 

Pages 

Preamble . . . . . . . . .... . . . . ' . . ... 1 

Sections. * 


1. Title e.xtent of 0 |>eration of the Code .. .. .. .. 1 

2. Punishment of offences committed within British India . . . . 2 

• 3. Punishment of offence' committed beyond, but which by law may 

be tried within, British India . . . . . . . . . . . . 5 

i. Extension of Code to extra-territorial offences . . . . . . . . 5 

5. Certain laws not to be affected by this Act . . . . . . . . 12 


CHAPTER II. 


General Explanations, 


6. 

Definitions in the Code to be understood subject to exceptions . . 

14 

7. 

Sense of expression once explained 


14 

8. 

Gender 


14 

9. 

Number 


14 

10. 

"Man” 


14. 


“Woman” 


14 

11. 

“Person” . . • 


14 

12. 

“Public” 


14. 

13. 

“Queen” 


15 

14.-' 

“Servant of the Queen” • . . . . . , ^ 


15 

15. 

[Repealed] 


U 

16. 

[Repealed] 


ir> 

17. 

“Government” 


i.-) 

18. ' 

[Repealed] 


i.j 

19. 

“Judge” 


15 

20. 

“Court of Justice” .. 


10 

21. 

“Public servant” 


16 

22. 

“Movable property” 


18 

23. 

“Urongful gain,” “Wrongful loss,” Gaining 

WTODfffulIv, Losinc 



wrongfully 


18 

24. 

“Dislionestly” 


19 

25. 

“Fraudulently” 


19 

20. 

“Reason to believe” 


21 

27. 

Property in possession of wife, clerk or servant* 


21 

28. 

“Counterfeit” 


21 

29. 

“Document” , , . . 


22 

30. 

“Valuable security” 


23 

31. 

“A will” 


28 

32. 

Words referring to acts include illegal omissions 


28 

33. 

“Act,** “Omission** 


24 



ABBANGEMENT OF SECTIONS. VU 

Sections. ^ Pages 

'34. Acts done by several persons in IKirtherance of common intention . . 2'1- 

*35. When such an act is criminal by reason of its being done with 

a criminal knowledge or intention . . . . . . . . . . 26 

36. Effect caused partly by act and partly by omission . . ( . . . . 27 

37. Co-operation by doing one of several acts constituting an offence . . 27 

38. Persons concerned in criminal act may be guilty of different offences 28 

39. “Voluntarily” 28 

40. “Offence” . . . . . . . . . . . . . . . . . . 29 

41. “Special law” .. .. ' .. .. .. .. .. 29 

42. “Local law” . . • . . . . . . . . . . . . . . 29 

43. “Illegal”, “Legally bound to do” . . . . . . . . . . 29 

44. “Injury” . . . . . . . . . . . . . . . . . . 30 

45. “Life”' 30 

46. “Death” 30 

47. “Animal” . . . . . . . . . . . . . . . . . . 30 

48. “Vessel” . . . . . . . . . . . . . . . . . . 30 

49. “Year”, “Month” . . . . . . . . . . . . 1 . 30 

50. “.Section” .'. 30 

51. “Oath” 31 

52. “Good Faith” 31 

32A. “Harbour” . . . . . . . . . . . . . . . . . . 32 

CHAPTER III. 

Op Punishments. 

53. Punishments . . . . . . . . . . , . . . . . 32 

54. Commutation of sentence of death . . . . . . . . . . 35 

55. Commutation of sentence of transportation for life . . . . . . 35 

55A. Saving for Royal Prerogative . . . . . . . . . . . . 35 

56. Sentence of Europea'hs and Americans to penal servitude. Proviso 

as to sentence for term exceeding ten years but not for life . . 35 

57. Fractions of terms of punishment . . . . . . . . . . 36 

58. Offenders sentenced to transportation, how dealt with until 

transported . . . . , . . . . . . . . . . . 36 

59. Transportation instead of imprisonment . . . . . . . . . . 36 

60. Sentence may be (in certain cases of imprisonment) wholly or partly 

rigorous or simple . . . . . . . . . . . . . . 37 

61. [Repealed] . . . . . . . . . . . . . . . . . . .37 

62. [Repta'ed] 37 

63. Amount of fine . . . . . . . . . . . . . . . . 37 

64. Sentence of imprisonment for non-payment of fine . . . . . . 37 

65. Limit to imprisonment for non-payment of fine, when punishment 

and fine awardable . . . . . . . . . . . . . . 38 

66. Description of imprisonment for non-payment of fine . . . . 38 

67. Imprisonment for non-payment of fine.^when offence punishable with 

fine only . . . . . , . . . . . . . . . . 38 

68. Imprisonment to terminate on payment of fine . . . . . . 39 

69. Termination of imprisonment on payment of proportional part of 

fine . . . . . . . . . . . . . . . . . . 39 



viii 


THE INDIAN PENAL CODE. 


SECTtONS. Pages 

70. Fine leviable within six years, or during imprisonment . . . . 39, 

Death not to discharge property from liability . . . . . . 39 

71. Limit of punishment of offence made up of several offences . . . . 40 

72. Punishment of persons guilty of one of several offences, the judgment 

stating that it is doubtful of which . . . . . . . . . . 45 

73. Solitary confinement . . . . . . . . 4.5 

74. I.imit of solitary confinement . . . . . . . . . . . . 4G 

75. Enchanced punishment for certain offences under Chapter XII or 

Chapter XVII after previous conviction. .. .. .. 4G 


CHAPTER IV. 

Gexebal Exceptions. 

76. Act done by a person hound, or by mistake of fact believing himself 


bound, by law . . . . . . . . . . . . . . . . 49 

77. Act of Judge when acting judiciaUy . . . . . . . . . . 30 

78. Act done pursuant to the judgment or order of Court . . . . 50 

79. Act done by a person justified, or by mistake of fact believing himself 

justified, by law . . . . . . . . . . 50 

80. Accident in doing a lawful act . . . . 53 

81. Act likely to cause harm, but done without criminal intent, and to 

prevent other harm ^ . . 54 

82. Act of a child under seven years of age . . . . . . . . .57 

88. Act of a child above seven and under twelve of immature 

imderstanding . . . , . . . . 57 

84. Act of a person of unsound mind . . . . . . . . . . 38 

85. Act of a person incapable of judgment by reason of intoxication cau-sed 

against his will . . . . . . . . . . . . . , . , 60 

86. Offence requiring a particular intent or knowle(^e committed by one 

who is intoxicated . . . . . . , ’ . . . . 61 

87 . Act not intended and not known to be likely to cause death or grievous 

hurt, done by consent . . . . . . . . , . , . , , 02 

88. Act not intended to cause death, done by consent in good faith for 

person’s benefit . . , . . . . . 0." 

89. Act done in good faith for benefit of child or insane person, by or by 

consent of guardian . . . . . . . . , , . . . _ 63 

Provisos . . _ , 64 

90. Consent known to be given under fear or misconception . . . . 64 

Consent of insane person . . . . . . . . . . 64 

Consent of child . . . . . . . , . . . , 64 

91. Exclusion of acts which are offences independentiy of harm caused . . 65 

92. Act done in good faith for benefit of a person without consent . . 06 

Provisos , . . . . . . . . . _ . _ _ _ 66 

93. Communication made in good faith 67 

94. Act to which a person is compelled by threats 67 

95. Act causing slight harm * , , _ _ 09 

Of the Ri^ht of Private Defence. 

96. Things done in private defence . . . . . . 69 

97. Right of private defence of the body and property , , , , , . 69 



ARRANGEMENT OF SECTIONS. tx 

Sections. , Pages 

98. Right of private defence against the act of a person of unsound 

mind, etc. . . . . . . . . . . . . . . . ■ 71 

99. Acts against which there is no right of private defence . . . . 71 

Extent to which the right may be exercised . . . . . . . . 72 

100. When the right of private defence of the body extends to causing 

death . . . . . . . . . . . . . . . . . . 74 

101. Wlien such right extends to causing any harm other than death . . 75 

102. Commencement and continuance of the right of private defence of 

the body . . . . . . . . . . . . . . . . 75 

103. When the right of private defence of property extends to causing 

death . . . . . . . . . . . . . . . . . . 75 

104. When such right extends to causing any harm other than death . . 76 

105. Commencement and continuance of the right of private defence of 

property ' . . . . . . . . . . . . . . . . 76 


100. Right of private defence against deadly assault when thhre is risk of 
harm to innocent person . . . . 

CHAPTER V. 

Op Abetment. 


107. Abetment ot a thing . . . . 78 

108. Abettor 82 

108A. Abetment in British India of offences outside it 85 

109. Punishment of abetment if the- act abetted is committed in conse- 

quence and where no express provision is made for its punishment 85 

110. Punishment of abetment if person abetted does act with different 

intention from that of abettor . . . . . . . . . . . . 86 

111. Liability of abettor when one act abetted aud different act 

done . . . . . . . . . . . . . . . . .j 80 

Proviso . . . . . . . . . . . . . . . . . . 86 

1 12. Abettor when liable to cumulative punishment for act abetted and 

for act done . . . . . . . . . . . . . . . . 87 

113. Liability of abettor for an effect caused by the act abetted different 

from that intended by the abettor 87 

114. Abettor present when offence is committed . . . . . . . . 88 

115. Abetment of offence punishable with death or transportation for 

life — 

if offence be not committed ; « 

if act causing harm be done in consequence . . . . . . . . 89 

116. Abetment of offence punishable with imprisonment— 

if offence be not committed ; . . . . . . . . . . . . 90 

if abettor or person abetted be a public servant whose duty it is 
to prevent offence . . . . . . . . . . . . . . 90 

117. [^Abetting commission of offence by the public or by more than 

ten persons . . . . . . , . , , , . . . . . 91 

118. Concealing design to commit offence punishable with death or 

transportation for life — 

if offence be committed ; • . . . . . . . . . . . . 92 

if offence be not committed . , . . 92 



X 


THE INDIAN PENAE CODE. 

* 

Sections. , ' Pages 


119. Public servant concealing design to commit offence which it is his 

duty to prevent — 

if offence be committed ; 
if offence be punishable with death, etc., 
if offence be, not committed .. .. .. .. .. •• 02 

120. Conceal design to commit offence punishable with imprisonment — 

if offence be committed ; 

if offence be not committed . . . . . . i ' • • Oil 


CHAPTER V A. • 

CniMiNAi. Conspiracy. 

120A. Definition of criminal conspiracy . . . . . . . . . . 04 

120B. Punishment of criminal conspiracy . . . . . . . . . . 9.> 

CHAPTERVI. 

Of Offences against the State. 


121. Waging, or attempting to wage war, or abetting waging of war, 

against the Queen . . . . . . . . . . . . . . 05 

121A. Conspiracy to commit offence punishable by section 121 . . . . 97 

122. Collecting arms, etc., with intention of waging war against the 

Queen 99 

I 123. Concealment with intent to facilitate design to wage war . . . . 99 

124. Assaulting Governor-General, Governor, etc., with intent to compel 

or restrain the evercise of any lawful power . . . . . . 99 

124A. Sedition .. .. ,. .. .. .. .. .. .. 09 

125. Waging war against any Asiatic Power in aUiance with the 

Queen . . . . . . . . ... . . . , . . . . 103 

126. €Ionuuitting depredation on territories of PiJwer at peace with 

the Queen . . . , . . ^. . . . . . . . . . 104 

127. Receiving property taken by war or depredation mentioned in 

sections 12,5 and 126 , . . . . . . . . . . . . . 104 

128. Public servant voluntarily allowing prisoner of State or war to 

escape .. ., .. .. .. .. .. .. .. 104 

129. Public servant negligently suffering such prisoner to escape . . . . 105 

130. Aiding escape of, rescuing or harbouring such prisoner . . . . 105 


CHAPTERVI I. 

Of Offences relating to the Arsfy, Navy and Air Force. 
131. Abetting mutiny, or attempting to seduce a soldier, sailor or airman 


from his duty . . . . . . . . . . . . . . . . 105 

132. Abetment of mutiny, if mutiny is committed in consequence 

thereof . . . . . . . . . . . . . . . . . . 106 

133. Abetment of assault by soldier, sailor or airman on his superior 

officer, when in execution of his office . . . . . . . . 106 

134. Abetment of such assault, if the assault is committed . . . . 106 

135. Abetment of desertion of soldier, sailor or airman . . . . . . 100 

136. Harbouring deserter . . . . . . . . . . . . , . 107 



TTIK INDIAN PENAl, CODE. 


, CHAPTEK XIII. 

Of Offences eelating to Weights and Measubes. 

Fraudulent use of false instrument for weighinfr 
Fraudulent use of false vreight or measure 
Being in possession of false weight or measure . . 

Jlaking or selling false weight or measure 

CHAPTER XIV. 

Of Offences affecting thf, Pubeic Health, Safety, Convenience, 
DecENCY and Morals. 

Public nuisance 

Negligent act likely to spread infection of disease dangerous to 
life 

■Malignant act likely to spread infection of disease dangerous to 

life 

Disobedience to quarantine rule . . 

Adulteration of food or drink intended for sale 
Sale of noxious food or drink 
Adulteration of drug 

Sale of adulterated drugs . . . . . . . . . . . . ' . . 

Sale of drug as a different drug or preparation 
Fouling water of public spring or reservoir 
Making atmosphere noxious to health . . 

Rash driving or riding on a public way 
Rash navigation of vessel . . 

Exhibition of false light, mark or buoy . . 

Conveying person by water for hire in unsafe or overloaded 
vessel . . . . . . . . j 

Danger nor obstruction in public way or line of navigation . . 
Negligent conduct with respect to poisonous substance 
Negligent conduct with respect to fire or combustible m.atter 
Negligent conduct with respect to explosive substance 
Negligent conduct with respect to machinery . . 

Negligent conduct with respect to pulling down or repairing 
buildings . . , 

Negligent conduct with respect to animal 

Punishment for public nuisance in cases not otherwise provided 

for . . . . . . . . 

Continuance of nuisance, after injunction to discontinue 
Sale, etc., of obscene books, etc. . . 

Sale, etc., ol obscene objects to young persons . . 

Obscene acts and songs 

Keeping lottery office . . . . . . j . . 


CHAPTERXV. 

Of Offences relating to Religion. 

Injuring or detiling place of worship, with intent to insult the religion 
of any Jilass . . . . . . ^ . 


Pages 


198 

199 
199 
199 


199 

203 

201 

204 

205 

205 

206 
206 
206 
207 
207 
207 
209 

209 

J 

200 

210 
211 
211 
211 
212 

212 

212 

214 

214 

214 

215 
215 
210 


218 



vKi! WO) sn VI or srcnoNS. 


SrciKiN'' 


23 i. 

2 !'i 


‘236 

>237. 

238 

2,!9. 

24.0 

241 


242. 


243. 


244 


245 

240. 

247. 

248. 

240 

2 »() 

231. 

2-2 

233 

234 

253. 

250 

257. 

238. 

2.59. 

260. 

261 


262 

203. 

203A, 


M.ikint; 01 scllinj! m'.liuincnt foi (ountfifeitinii Queen's tom ‘ . . 

Poss jS'on ol instniii'cpt or lo itcrial foi llio puiposc ol using the 
same lor counterfeiting com ; 
it Queen’s com 

Abetting m India the counterfeiting out of India of com 
Import or export of counter feit com 
Import Ol export of counterfeits of th« Queen's com . 
lleliveri^ of com, possessed mtli knou ledge that it is counterfeit 
Ilelivcry of Queen's coin, possessed nitli knouledge that it is 
counterfeit . ... 

Delix'ery of com as genuine, which, «hen first possessed, the deiixeici 
did not kiioM to be countei felt 

Possession of counterfeit com by peison who l.new it to be countcifeit 
when he became possessed thereof 

Possession of Queen's com by person who khew it to be eoimtcifetl 
xvhen he became possessed thereof 

Person employed m mint causing com to be of diffeient weight or 
composition from that fixed by law . . ... 

Unlaw'fully taking commg msti mnent from mint 
Fraudulently or dishonestly diminishing weight oi altering composi- 
tion of com 

Frauduleatlj oi dishonestly diminishing weight oi altering composi- 
tion of Queen's coin 

Altering appearance ol com with intent that it shall pass as coin of 
different description . . . . . . . . . _ 

Altei mg appearance of Queen's com xvith intent that it shall pass a^ 
com of different description . . . . . . . . . .1 

Deliveiy of com, possessed with knowledge that it is altered . J 
Dehveiv of Queen’s com, poasessed with knowledge that it isj 
.iltered . . . . . , . , . _ _ | 

Possession of com by person who knew it to be altered when he| 
became possessed thereof . ,. . .. .. I 

Possession of Queen’s com by pcison who knew it to be altered wheq 
lie liecdiiie possessed tliereot . ... . . | 

Delivei'y ot com as genuine which, when first possessed, the deliverer 
did not know to be altered . . . . . . t 

Counterfeiting Government stamp 

Having possession of instrument oi material for counterfeiting 
Government stamp 

Making oi selling instiumeiit foi counteifeiting Goverpment stamp. . 
Sale of counterfeit Govei nment stamp .... 

Having possession of counterfeit Government stamp 
Using as genuine a Government stamp known to be counterfeit 
Isffacmg wntmg fiom substance bearing Government stamp, oi 
removing fioni document a stamp used for it, with intent to cause 
loss to Government 

Using Government stamp known to have been before used 

Eiasuie of mark denoting tfiat stamp has lieen used . . 

Prohiliition of fit tit ions stamps j 



ARRANGEMENT OF SECTIONS. Xvii 

Sections • Pages 

296A. Deliberate and malicious acts intended to outrage religious feelings 

of any class by insulting its religion or religious beliefs . . . . 219 

296. Disturbing religious assembly . . . . . . . . . . . . 220 

297. Trespassing on burial places, etc. . . . . . . . . . . 221 


298. Uttering words, etc ., with deliberate intent to wound religious feelings 222 

CHAPTER XVT. 

Of Offences affecting the Human Bodv. 

Of Offences affecting life 


299. Culpable homicide . . . . . . . , . . . . . . . . 223 

3(^. Murder . . . . . . . . . . . . . . . . . . 229 

When culpable homicide is not murder . . . . . . . . . . 230 

301. Culpable homicide by causing death of person other than person whose 

death was intended . . . . . . . . . . . . , . 242 

302. Punishment for murder . . . . . . . . . . . , . 243 

303. Punishment for murder by life-convict . . . . . . . . , . 244 

_30i.-— Punishment for culpable homicide not amounting to murder . . 244 

804A. Causing death by negligence . . . . . . . . . . . . 244 

305. . Abetment of suicide of child or insane person . . . . , . . . 248 

306. Abetment of suicide . . . . . . . . . . . . . . 248 

307. Attempt to murder . . . . . . . . . . . . . . 249 

Attempts by life-conviots 249 

808. Attempt to commit culpable homicide . . . . . . , . . . 252 

• 309. Attempt to commit suicide 252 

810. Thug 253 

311. Punishment.. .. .. .. .. .. .. .. 253 

Of the causing of MicarriagCy of Injuries to Unborn Children, of * 
the Eoposure of Infants, and of the Concealment of Births. 

312. Causing miscarriage . . . . . . . . . . . . . . 253 

313. Causing miscarriage without woman’s consent . . . . . . 254' 

314. Death caused by act done with intent to cause miscarriage . . . . 254 

Tf act done without woman’s consent . . . . , . . . . . 254 

315. Act done with intent to prevent children being born alive or to cause 

it to die after birth . . . . . , , . . . , . . . 253 

316. Causing death of quick imboni child by act amounting to culpable 

homicide . . . . , . . . . . . . 255 

317. Exposure and abandonment of child under twelve years, by parent 

or person having care of it . . . . . . . . . . , . 2SS 

318. Concealment of birth by secret disposal of dead body . . . . 256 

' Of Hurl 

319. Hurt 257 

320. Grievous hurt . . . . . . . . . . . . . . . 258 

, 821. Voluntarily causing hurt . . . . . . . . . . . . 260 

822. Voluntarily causing grievous hurt . . . . , . . . . . 260 

323. Punishment for voluntarily causing hurt . . . . . . . . 260 

324. Voluntarily causing hurt by dangerous weapons or means . . . . 260 

I. P. C.— B 



THE INDIAN PENAL CODE. 


Sections. * ^ 

325. Punishment for voluntarily causing grievous hurt 

326. Voluntarily causing grievous hurt by dangerous weapons or means. . 
327'. Voluntarily causing hurt to extort property, or to constrain to an 

illegal act . . . . . . • • " . ‘ " 

328. Causing hurt by means of poison, etc., vrith intent to commit an 

oilence 

329. Voluntarily causing grievous hurt to extort property, or to constrain 

to an illegal act . . 

330. Voluntarily causing hurt to extort confession, or to compel restoration 

of property . . . . • ■ • • ■ • • • 

331. Voluntarily causing grievous huit to extort confession, or to compel 

restoration of property 

332. Voluntarily causing hurt to deter public servant from his duty 

333. Voluntarily causing grievous hurt to deter public servant from his 

duty 

334. Voluntarily causing hurt on provocation 

335. Voluntarily causing grievous hurt on provocation 

336. Act endangering life or personal safety of others 

337. Causing hurt by act endangering life or personal safety of others . . 

338. Causing grievous hurt by act endangering life or personal safety of 

others . . 


Of Wrongful Restraint and Wrongful Confinement. 


336. Wrongful restraint 

340. Wrongful confinement 268 

341. Punishment for rvrongful restraint .. .. .. .. .. 270 

342. Punishment for wrongful confinement . . . . . . . . . . 270 

343. Wrongful confinement for three or more days . . . . . . . . 270 

344. Wrongful confinement for ten or more days . . , . . . . . 270 

345. Wrongful confinement of person for whose liberation writ has been 

Issued . . . . . . • . . • • • . .... 270 

346. Wrongful eonfinement in secret . . . . . . . . . . . . 270 

347. Wrongful confinement to extort property, or constrain to illegal 

act 270 

348. Wrongful confinement to extort confession, or compel restoration of 

property . . . . . . . . . . . . . . . . . . 271 


Of Criminal Force and Assault. 

349. Porce 271 

350. Criminal force . . . . . . . . . . . . . . . . 272 

351. Assault 273 

352. Punishment for assault or criminal force otherwise than on grave 

provocation . . . . . . . . . . . . . . . . 275 

353. Assault or criminal force to deter public servant from discharge of 

his duty . . . . . . . . . . . . . . . . . . 275 

354. Assault or criminal force to woman with intent to outrage her 

modesty . . . . . . . . . . . . . . . . . . 276 

355. Assault or criminal force with intent to dishonour person, otherwise 

than on grave provocation . . . . 277 



ARRANGEMIiNT OF SECTIONS. Xix 

Sections r * Pages 

356. Assault or criminal force in attempt to commit theft of property 

carried by a person . . . . . . . . . . . . . . 277 

357. Assault or criminal force in attempt wrongfully to confine a 

person . . . . . . . . . . . . . . . . . . 277 

358. Assault or criminal force on grave provocation . . . . . . 277 

Of Kidnapping, Abduction, Slasmj and Forced Labour. 

359. Kidnapping . . . . . . . . . . . . . . . . . . 277 

860. Kidnapping from British India . . . . . . . . . . . . 278 

361. Kidnapping from lawful guardianship .. .. .. .. .. 278 

362. Abduction . . . . . . . . . . . . . . . . . . 283 

363. Punishment for kidnapping . . . . . . . . . . . . 284 

364. Kidnapping or abducting in order to murder . . . . . . . . 284 

365. Kidnapping or abducting with intent secretly and wrongfully to 

confine person . . . . . . . . . . . . . . . . 284 

366. Kidnapping, abducting or inducing woman to compel her marriage, 

etc. 284 

366A. Procuration of minor girl 286 

366B. Importation of girl from foreign country . . . . . . . . 287 

367. Kidnapping or abducting in order to subject person to grievous hurt, 

slavery, etc 287 

368. Wrongfully concealing or keeping in confinement kidnapped or 

abducted person . . . . . . . . . . . . . . . . 287 

369. Kidnapping or abducting child under ten years with intent to steal 

from its person 287 

370. Buying or disposing of any person as slave 288 

371. Habitual dealing in slaves 289 

372. Selling minor for purposes of prostitution, etc. . . . . . . 289 

373. Buying minor for purposes of prostitution, etc. . . . . ... 290 

374. Unlawful compulsory labour . . . . . . . . . . . . 292 

Of Rape 

Rape 293 

..^6. Punishment for rape . . . . . . . . . . . . . . 293 

Of Unnatural Offences. 

Unnatural offences . . . . . . . . . . . . . . . . 294 


CHAPTER XVII. 

Of Offences against Property. 
Of Theft. 


f 378. Theft 295 

/379. Punishment for theft . . . . . • . . . . . . . . 297 

/880. Theft in dwelling-house, etc. . . . . . . . . . . . . 306 

/381 . Theft by clerk or servant of property in possession of master . . sdo 
/382. Theft after preparation made for causing death, hurt or restraint, 

in order to the committing of the theft. . . . . . . . . 307 



XX 


THE INDIAN PENAD CODE. 


bf Extortion. 

Sections 

883. Extortion 

384. Punishment for extortion . . . . . . ' . . 

385. Putting person in fear of injury in order to commit extortion 

386. Extortion by putting a person in fear of death or grievous hurt 

38r! Putting person in fear of death or of grievous hurt, in order to commit 
extortion . . 

388. Extortion by threat of accusation of an offence punishable with 
death or transportation, etc. . . . . o . . 

389 Putting person in fear of accusation of offence, in order to commit 
extortion . . 


Pages 

307 

808 

309 

309 

310 
310 
810 


390. 


391. 

392. 

393. 

394. 

395. 

396. 

397. 

398. 

399. 

400. 

401. 

402. 


403. 

404. 


405. 

400. 

407. 

408. 

409. 


410. 

411. 

412. 


Of Bobbery and Dacoity. 


Robbery — 

IVhen theft is robbery ; 

When extortion is robbery . . 310 

Dacoity . . . . . . . . . . . . . • • . • • 318 

Punishment for robbery . . ^ 318 

Attempt to commit robbery 814 

Voluntarily causing hurt in committing robbery 314 

Punishment for dacoity 814 

Dacoity with murder 314 

Robbery or dacoity, with attempt to cause death or grievous hurt. . 815 

Attempt to commit robbery or dacoity when armed with deadly 

weapon . . . . . . . . . . . . . . . . . . 316 

Making preparation to commit dacoity 816 

Punishment for belonging to gang of dacoits . . . . . . . . 316 

Punishment for belonging to gang of thieves . . . . . . . , 317 

Assembling for purpose of committing dacoity . . . . . . 817 

Of Criminal Misappropriation of Properly, 

Dishonest misappropriation of property . . . . . . , . 317 

Dishonest misappropriation of property possessed by deceased 

person at the time of his death . . . . . . . . . . 322 

Of Criminal Breach of Trust. 

Criminal breach of trust . . . . . . . . . . . . , . 323 

Punishment for criminal breach of trust. . .. .. .. .. 324 

Criminal breach of trust by carrier, etc. . . . . . . . . 328 

Criminal breach of trust by clerk or servant . . . . . . . . 328 

Criminal breach of trust by public servant, or by banker, merchant 

or agent . . . . . . . . . . . . . . . . . . 330 

Of the Receiving of Stolen Properly. 

Stolen property . . . . . . . . . . - . . . . . . 332 

Dishonestly receiving stolen property . . . . . . . . . . 832 

Dishonestly receiving property stolen in the commission of a 

dacoity .. .. .. .. .. .. .. 885 



ARRANGEMENT OF SECTIONS, 


xxi 

*OES 

418. Habitually dealing in stolen property . . . . . . . . . . 835 

414. Assisting in concealment of stolen property . . . . . . . . 335 

OJ Cheating. 

415. Cheating . . . . . . . . . . . . . . . . . . 336 

416. Cheating by personation . . . . . . . . . . . . 343 

417. Punishment for cheating . . . . . . . . . . . . 344 

418. Cheating with knowledge that wrongful loss may ensue to person 

whose interest offender is bound to protect . . . . . . 344 

419. Punishment for cheating by personation . . ‘ 344 

420. Cheating and dishonestly inducing delivery of property . . 344 

Of Fraudulent Deeds and Dispositions of Property. 

421. Dishonest or fraudulent removal or concealment of property to prevent 

distribution among creditors . . . . . . . . . . . . 345 

422. Dishonestly or fraudulently preventing debt being available for 

creditors . . . . . . . . . . . . . . . . 346 

423. Dishonest or fraudulent execution of deed of transfer containing false 

statement of consideration . . , . . . . . . . . . 346 

424. Dishonest or fraudulent removal or concealment of property . . 347 

Of Mischief. 

425. Mischief 347 

426. Punishment for mischief 348 

427. Mischief causing damage to the amount of fifty rupees . . 350 

428. Mischief by kiliing or maiming animal of the value of ten rupees . . 850 

429. Mischief by kilUng or maiming cattle, etc., of any value or any animal 

of the value of fifty rupees . . . . . . . • . . 351 

430. Mischief by injury to works of irrigation or by wrongfully diverting 

water . . . . . . . . . . . . . . . . " 851 

431. Mischief by injury to public roEM), bridge, river or channel . . 352 

432. Mischief by causing inrmdation or obstruction to public drainage 

attended with damage . . . . 352 

433. Mischief by destroying, moving or rendering less useful a lighthouse 

or sea-mark . . . . . . . . . . . . . . . . 352 

434. Mischief by destroying or moving, etc., a land-mark fixed by public 

authority . . . . . . . . . . . . . . . . 352 

435. Mischief by fire or explosive substance with intent to cause damage 

to amount of one hundred or [in case of agricultural produce] ten 
rupees . . . . . . . . . . . . . . . . 353 

436. Mischief by fire or explosive substance with intent to destroy house, 

etc. 358 

437. Mischief with intent to destroy or make unsafe a decked vessel or 

one of twenty tons burden . . . . . . . . . . . . 353 

438. Punishment for the mischief described in section 437 committed by 

fire or explosive substance . . .*. . . . . . . . . 353 

439. Punishment for intentionally running vessel aground or ashoie with 

intent to comimit theft, etc. . . . . . . . . 854 

440. Mischief .committed after preparation made for causing death or 

hurt ' 354 



XXll 


THE INDIAN PENAL CODE. 


Of Criminal Ttfspamt. 

Sections Pages 

441. Criminal trespass . . . . . . . . - • ■ • • • • • 354 

442. House-trespass . . . . . . . . . . • ■ • • ■ • 358 

443. Lurking house-trespass . . . . . . ■ - • ■ • • • • 360 

444. Lurking house-trespass by night . . . . . • • • • • 360 

445. House-breaking . . . . . . . . . • • • • ■ • • 360 

446. House-breaking by night . . . . . . . . . ■ • ■ • • 361 

447. Punishment for criminal trespass . . . . . . • • • • 361 

448. Punishment for house-trespass . . . . f . . . . . . • . 362 

449. House-trespass in order to commit offence punishable with death . . 362 

450. House-trespass in order to commit offence punishable with transpor- 

tation for life . . . . . . . . . . • • ■ • 362 

451 . House-trespass in order to commit offence punishable with imprison- 

ment . . . . . . . . . . . . • • • • 362 

452. House-trespass after preparation for hurt, assault or wrongful res- 

traint . . . . . . . . . . . . . ■ . ■ 362 

453. Punishment for lurking house-trespass or house-breaking . . 363 

454. Lurking house-trespass or house-breaking in order to commit offence 

punishable with imprisonment . . . . . . . . . . 363 

455. Lurking house-trespass or house-breaking after preparation for hurt, 

assault or wrongful restraint . . . . . . . . . . . . 363 

456. Punishment for lurking house-trespass or house-breaking by night . . 363 

457. Lurking house-trespass or house-breaking by night, in order to com- 

mit offence punishable with imprisonment 3W 

458. Lurking house-trespass or house-breaking by night, after preparation 

for hurt, assault or wrongful restraint . . . . . . . . 365 

459. Grievous hurt caused whilst committing lurking house-trespass or 

house-breaking . . . . . . . . 305 

460. All persons jointly concerned in lurking house-trespass or house- 

breaking by night punishable where death or grievous hurt caused 
by one of them " . . . . « . . . . . . . . . . 365 

461 . Dishonestly breaking open receptacle containing property . . 366 

462. Punishment for same offence when committed by person entrusted 

with custody , . . . . . . . . . - . . . . 366 

CHAPTER XVIII. 

Of Offences eelating to Documents and to Tbade or Property Marks. 

463. Forgery , . . . . . . . . . , . . . . . 366 

464. Making a false document . . . . . . . . . . . . 367 

465. Punishment for forgery . . . . . , . . . . . . 369 

466. Forgery of record of Court or of public register, etc. . . . . 377 

467. Forgery of valuable security, wiU, etc. . . . . . . . . 378 

468. Forgery for purpose of cheating 379 

469. Forgery for purpose of harming reputation .. .. .. .. 379 

470. Forged document . . . . . . . . . . . . . . . . 879 

471. Using as genuine a forged document . . . . . . . . 379 

472. Making or possessing counterfeit seal, etc., with Intent to commit 

forgery punishable under section 487 . . . . . . . . 382 

473. Making or possessing counterfeit seal, etc., with intent to commit 

forgery punishable otherwise 382 



AEEANGEMENT OF SECTIONS. 


xxiii 

Sections Pages 

474. Having possession of document described in section 466 or 467,^ 

knowing it to be forged and intending to use it as genuine . . 382 

475. Counterfeiting device or mark used for authenticating documents 

described in section 467, or possessing counterfeit marked 
material . . . . . . . . . . . . 383 

476. Counterfeiting device or mark used for authenticating documents 

other than those described in section 467, or possessing counterfeit 
marked material . . . . . . . . . . . . . . 383 

477. Fraudulent cancellation ’destruction, etc., of will, authority to adopt, 

or valuable security . . . . . . . . . . . . . . 383 

477A. Falsification of accounts 384 

Of Trade, Property and Other Marks. 

478. Trade mark . . . . . . . . . . . . . . . . 385 

479. Property mark . . . . . . . . . . . . . . . . 386 

480. Using a false trade mark . . . . . . . . . . . . 386 

481. Using a false property mark . . . . . . . . . . . . 387 

482. Punishment for using a false trade mark or property mark . . 388 

483. Counterfeiting a trade mark or property mark used by another . . 388 

484. Counterfeiting a mark used by a public servant 388 

485. Making or possession of any instrument for counterfeiting a trade 

. mark or property mark 389 

486. Selling goods marked with a counterfeit trade mark or property 

mark . . . . . . . . . . . . . . . . 389 

487. Making a false mark upon any receptacle containing goods . . 890 

488. Punishment for making use of any such false mark 390 

489. Tampering with property mark with intent to cause injurj’ . . 890 

Of Currency-Notes and Bank-Notes. 

489A. Counterfeiting currency-notes or bank-notes . . . . . . ” 391 

489B. Using as genuine forged or counterfeit currency-notes or bank-notes 391 
489C. Possession of forged or counterfeit currency-notes or bank-notes . . 391 

489D. Making or possessing instruments of materials for forging or counter- 
feiting currency-notes or bank-notes . . . . . . . . 392 

4S9E. Making or using documents resembling currency-notes or bank- 
notes . . . . . . . . . . . . . . . . 392 

CHAPTER XIX. 

Of the Criminai. Breach op Contracts of Service. 

490. \Bepealed\ . . . . . . . . . . . . . . . . . . 393 

191. Breach of contract to attend on and supply wants of helpless 

persons . . . . . . . . . . . . . . . . 393 

492. [Repealed\ . . .. .. . . . . . . . . . . 394 

CHAPTER XX. 

Of Offences relating to Marriage. 

493. Coliabitation caused by a man deceitfully inducing a belief of laivful 

marriage . . . . . , . . . . . . . . . . 394 

494. Marrying again during lifetime of husband or wife . . . . . . 894 



Xxiv THE INDIAN PENAE CODE. 

Sections * Pages 

495. Same offence with concealment of former marriage from person with 

whom subsequent marriage is contracted . . . . • . . . 899 

496. Marriage ceremony fraudulently gonethrough without lawful marriage 399 

497. Adultery . . . . . . . - • • • • • • • • 400 

498. Enticing or taking away or detaining with criminal intent a married 

woman .. .. .. -- •• •• 401 


CHAPTER XXI. 
Of Defamation. 


499. Defamation . . . . . . . . . . . . • . • ■ 403 

Imputation of truth which pubhc good requires to be made or 
published . . . . . . . . . . . • • • • • 404 

Public conduct of public servants . . . . . . . . . . 404 

Conduct of any person touching any public question . . . . . . 404 

Publication of reports of proceedings of Courts . . . . . . . . 404 

Merits of case decided in Court or conduct of witnesses and others 
concerned . . ' . . . . . . . . . . . . . . 405 

Merits of public performance . . . . . . . . . . . . 405 

Censure passed in good faith by person having lawful authority over 

another 405 

Accusation preferred in good faith to authorised person . . 406 

Imputation made in good faith by person for protection of his or 

other’s interests . . . . . , . . 406 

Caution intended for good of person to whom conveyed or for public 
good . . . . . . . . . . . . . . . . 406 

500. Punishment for defamation . . . . . . . . . . . . 406 

501. Printing or engraving matter known to be defamatory . . 428 

502. Sale of printed or engraved substance containing defamatory matter 422 


chapter XXII. 

Op CnnnNAL Intimidation, Insdet and Annoyance . 


503. Criminal intimidation . . . . . . . . . . . . . . 422 

504. Intentional insult with intent to provoke breach of the peace . . 424 

505. Statements conducing to public mischief . . . . . . . . 425 

506. Punishment for criminal intimidation . . . . . . . . . . 423 

If threat be to cause death or grievous hurt, etc. . . . . . . 425 

507. Criminal intimidation by an anonymous communication . . . . 420 

508. Act caused by inducing person to believe that he will be rendered 

an object of Divine displeasure .. .. .. .. .. 426 

509. Word, gesture or act intended to insult the modesty of a woman . . 427 

510. Misconduct in public by a drunken person . . . . . . . . 427 


CHA,PTER XXIII 
Of Attempts to commit Offences. 

511. Punishment lor attempting to commit offences punishable witli 
‘ transportation oi imprisonment . , . . . . . . . . 428 



EXPLANATIONS OF ABBREVIATIONS 


A. C. 

A. E. R. 

A. L. J. R 

A. W. N. 

Agra 

AU. 

App. Cas. 
Archbold 

B. & A. 

Beng. L. R. 
Bom. 

B. H. C. 

Bom. L. R. 

B. &S. 

Burma L. R. 
Cal. 

C. L. R. 

C. L. J. 

C. W. N, 

C. &K. 

C. & M. 

C. & P. 

Ch. 

Ch. D. 

Coke 

Cox 

Cr. R. . . 

D. & B. . . 
Dears 
Den. C. C. 
East 

-East P. C. 

E. & B. 

E. & E. _ 
Exch. 

F. & F. 

Foster 
First Report 

H. L. C. 

Hale’s P. C. ' 
Hawk. P. C. 

I. A. 

lad. Jur. N. S. 
„ „ O. S. 


Appeal Cases, Law Reports, from 1891 — 

All England Reports, from 1036 — 

Allahabad Law Journal, from 1904 — 

Allahabad l^eekly Notes, 1881-1908. 

Agra High Court Reports, 1866-1808. 

Indian Law Reports. Allahabad Series, Irom 1876 — 

Law Reports, Appeal Cases, 1875-90. 

Archbold’s Criminal Pleadings, Evidence and Practice, SOtbedn. 
Barnwell and Alderson, 1817-1822, K. B. 

Bengal Law Reports, 1868-1875. 

Indian Law Reports, Bombay Series, from 1876 — 

Bombay High Court Reports, 1862-1875. 

Bombay Law Reporter, from 1899 — 

Best and Smith, 1861-1869, Q. B. 

Burma Law Reports, 1895-1908. 

Indian Law Reports, Calcutta Series, from 1876 — 

Calcutta Law Reports, 1878-1883. 

Calcutta Law Journal, from 1905 — 

Calcutta Weekly Notes, from 1800 — 

Carrington and Kirwnn, 1843-1850, N. P. 

Carrington and Marshman, 1840-1842, N. P. 

Carrington and Payne, 1823-1841, N. P. 

Law Reports, Chancery Dhdsion, from 1891 — 

Chancery Division, Law Reports, 1875-1890. 

Coke’s Reports, 17^-1816. 

Cox’.s Criminal Cases, from 1843 — 

Criminal Rulings of the Bombay High Court, from 1861-1910. 
Dearsley and Bell, 1850-1858, C.C. 

Dearsley’s Crown Cases, 1852-1856. 

Denison’s Croxm Cases, 1841. 

East’s Reports, 1801-1812, K. B. 

East’s Pleas of the Crown. 

Ellis and Blackburn, 1851-1858, Q. B. 

Ellis & Ellis, 1858-1861. K. B. 

Exchequer Division, Law Reports, 1875-1890. 

Foster and Finlayson, 1858-1807, N. P. 

'Foster’s Crown Law. 

First Report of the Law Commissioners. 

Law Reports, House of Lords. 

Hale’s Pleas of the Crown. • 

Hawkin’s Pleas of the Crown. 

Indian Appeals, from 1886 — 

Indian Jurist, New Series, 1806-1867, Calcutta. 

Indian Jurist, Old Series, 1862, Calcutta. 



£XV1 


The INDIAN PENAL CODE. 


■ 

[Car. . , . , Indian T.aw Reports, Karnehi Series, from 1940 — 

B. R. . . Lower Burma Rulings, 1901-1922. 

Li. J. C. P. . . Law Journal, Common Pleas, from 1822 — 

„ Ch. . . „ Chancery. 

,, Ex. . . ,, Exchequer. 

,, M. C. . . ,, Magistrates Cases. 

,, P.M. & A. . . „ Probate, Matrimonial and Admiralty. 

„ Q. B. ,, Queen’s Bench. 

L. R. App. Cas. Law Reports, Appeal Cases, 1875-1890. 

„ C. P. .. „ Common Pleas, ^66-1875. 

,, C.C.R. .. ,, CrowTi Cases Reserved. 

„ Ch. . . „ Chancery Division, from 1891 — 

., Ex. ,, Exchequer. 

., Ex. D. ,, Exchequer Division, 1875-1890. 

„ H. L. .. ,, House of Lords. 

„ I. A. ,, Indian Appeals. 

„ K. B. . . King’s Bench Division, from 1901 — 

„ Q. B. . . Queen’s Bench. 

„ Q. B. D „ Division, 1875-1890. 

L. & C. . . Leigh and Cave’s Crown Cases. 

L. T Law Times, 1845-1858. 

L. T. N. S. . . Law Times, New Series, from 1859 — 

L. W. . . . . Law Weekly, Madras, from 1914 — 

Lah Indian Law Reports, Lahore Series, from 1920 — 

Leach C. C. . . Leach’s Crown Cases, 1730-1788, 

Lewin . . . . Lewin’s Crown Cases, 1882-88. 

Luck Indian Law Reports, Lucknow Series, from 1926 — 

Mad. . . . Indian Law Reports, Madras Series, from 1876 — 

M. H. C. Madras High Court Reports, 1862-1875. 

M. L.’ J. . . Madras Law Journal Reports, from 1891 — 

M. L. T. . . Madras Law Times. a 

M. W. N. .. Madras Weekly Reports, from 1910 — 

Mayne . . . . Mayne’s Criminal Law of India, 1905. 

M & M. . . Morgan and Macpherson’s Indian Penal Code. 

Mood. Cr. C. . . Moody’s Crown Cases Reserved, 1824-1844. 

-VI. I. A. . . Moore’s Indian Appeals, 1836-1878, P. C. 

Nag. . . . . Indian Law Reports, Nagpur Series, from 1930 — 

N. L. J. . . Nagpur Law Journal, from 1918 — 

N. W. P. . . N. W. P. High Court Reports, 1862-1 875. 

Note . . . . Note., appended to the Draft Penal Code, 1836. 

P. L. J. . . Patna Law Journal, 1916-1921. 

P. L. R. . . Punjab Law Reporter, from 1900 — 

P. C. . . . . Privy Council. 

P D. . . Law Reports, Probate Division, 1875-1890. 

P. R. . . . . Punjab Record, 1862-1919. 

P W. R. .. Punjab Weekly' Reporter. 

Pari, Rep. . . Parliamentary Reports. 

Pat. . . Indian Law Reports, Patna Series, from 1922 — 

Q. B. . . . . Queen’s Bench, Law Reports, from 1891 — 

Q. B. D. . . . . Law Reports, Queen’s Bench Division, 1875-90. 



EXPLANATIONS OF ABBBEVIATIONS. 


XXVll 


Ran. 

Ran. 

Russell 
Russ & Ry. 

S. L. R. 

Salk 

Second Report 
Stephen 
Stephen’s Dig. 
St. Tr 

T. R 

Unrep. Cr. C. . . 

Weir . . 

Wharton 

W. R 


Indian Law Reports, Rangoon Series, 1023-1937 (March). 
Rangoon Law Reports, from April, 1937 — 

Russell on Crimes and Misdemeanours. 

Russell and Ryan’s Crown Cases Reserved. 

Sind Law Reporter, from 1907 — 

Salkeld’s Reports, 1669-1712. 

Second Report of the Law Commissioners. 

Stephen’s History of the Criminal Law of England. 

Stephen’s Digest of Criminal Law. 

State Trials.*' 

Dunford and East’s Term Reports, 1885-1800, K. B. 
Unreported Criminal Cases of the High Court of Bombay 
1802-1868. 

Weir’s Law of Offences and Criminal Law. 

Wharton’s Law Lexicon, Mth Edn. 

Weekly Reporter, 1862-1875, Calcutta. 



TABLE OF CASES. 


A. C. Cama V. H. F. Morgan, 275. 

A. D. Raj, 218. 

A. M. Malumiar & Co. i>. Finlay Flem- 
ing & Co., 387, 388. 

A. Vedamuttu, 159. 

A. W. Larrymore V. Pernendoo Deo, 
209. 

Abbas Ali, 19, 369, 371, 372, 381. 
Abdool, 319. 

,, Kureem, 81. 

,, Wadood Ahmed, 413. 

Abdul Aziz, 126. 

„ Gafur, 145. 

,, Gani, 336. 

„ Ghafur (6 Lah. 28) 169. 

„ „ (43 AU. 225), 381, 

,, Ghani u. Azizul Huq, 395, 397. 
,, Hakim v. Tej Chandar, 408, 
414, 415, 420. 

,, Hakim Khan Choudhari, 169. 

„ Hamid(2Pat. 134), 110. 

„ „ (13 Cal. 349), 374, .385. 

,, Hasan Jauhar, 13. 

,, Hussain, 114. 

,, Hussein, 349. 

,, Kadar, 308. 

,,' Kadir, 161. 

„ Latib Abdul Rahiraan, 333. 

,, Majid V. Krishna Lai Nag, 150. 
„ Qayyum, 248. 

,, Rahaman (62 Cal. 749), 94. 

„ ,, (9 C. L. J. 432), 252. 

,, Rahiman, 186. 

,, Rahman, 402. 

Abdulla Jan. 46. 

Abdullah, 345, 434. 

Abdur Razak v. GauriNath, 414. 
Abdus Sattar, 206. 

Abor Ahmed, 229, 236. 

Abul Hasan, 169. 

Achar jys, 227. 

Achhni Ram, 72. 

Adalat, 357. 

Adams, 408. 

Ademma, 254. 

Adinarayana Iyer, 325. 

Adu Shikdar, 242. 

Aflruddi, 70. 

Afzalur Rahman, 126, 276. 

Agha Muhammad Yusuf, 300. 

Agra, 113, 227. _ 


Ah Choung, 145. 

Ahad Slmb, 91, 126, 433. 

AhmadKhah, 192. 

Ahmed Hasham, 118. 

Ahmudoollah, 8. 

Aimona, 58. 

Ajudhia, 48. 

,, Prasad, 126. 

Akbar Ali, 245, 246. 

,, Hossain, 384. 

Alexander M. Sullivan, 102, 103. 
Algaraswami Tevan, 298. 

Ali (K. K.) 280. 

,, Ahmed v. Tbadat-Ullab, 349. 

„ Mirza, 315, 316. 

„ Muhammad, 219. 

AJim Jan Bibi, 95. 

„ Sheikh v. Sbahazada Singli Bur- 
kundaz, 44. 

Alingal Kunhinayan, 78. 

Alla Bakhsh, 860. 

Alladad, 114. 

Allen (7 C. & P. 153), 210. 

„ (9C & P. 31), 294. 

„ (1 Moody C. C. 494), 11 

Allu, 186. 

Alraja Naidu, 418. 

Altaf Mian, 277. 

Amba Prasad, 100. 

Ambika Charan Sarkar, 359. 

,, Prasad Singh, 880. 

Ameer Abbas Ali v. Omed AU, 308 . 

„ Khan, 79. 

Ameera, 241. 

Amina, 289. 

Amiruddeen, 178. 

Amiruddin (7 Beng. L. R. 63), 96. 

„ (24 Bom. L. R. 534), 79. 

Amjad, 203, 222. 

Amrit Sonar, 189. 

Amrita Bazar Patrika, 13. 

Anand LaU Bera, 143. 

Anandi, 49. 

Anandrao E. Balkrishna, 410, 414. 
Anant, 433. 

„ Pandit o. Madhusudan, 114. 
Anderson, 8, 11. 

„ V. Gorrie, 416. 

Andy Chetty, 141, 152. 

Aniruddha Mana, 116. 



TABLE OE CASES 


XXIX 


Anis Beg, 253, 

Annawdin, 138, 184. 

Anta Dadoba, 258. 

Anunto Rumagat, 242. 

Anwamidin v. Fatmi Bai, 417. 

Apaya, 187. 

Appa Mallya, 164. 

Appaji, 125. 

Appasami, 343, 374. 

,, Mudaliar, 184. 

Appayya, 80. 

Apurba Krishna Bose, 103. 

Ardley, 341. 

Arfan Ali, 298. 

Arnold, 412. 

Arumuga Nadan, 137. 

,, Nadar, 267. 

Arura, 36, 37. 

Asgarali, 150. 

,, Pradhania, 431. 

Ashutosh Ghose, 352. 

„ Mallik, 345. 

Ashwini Kunvar Gupta, 343, 374. 
Ashwell, 320. 

Assa Nand v. Hossein Buksh, 203. 
Assistant Sessions Judge, North Arcot 
0 . Ramammal, 379. 

Ata-ullah v. Azim-ullah, 221. 

Attra, 245. 

Augada Ram v. Nemai Chand, 420. 
.4ung Hla, 96. 

Autar, 161. 

Ayshabai, 283. 

Ayubkhan Mir Sultan, 286. 

Azeemoola, 186. 

Azimooddeen, 380. 

Aziz-ud-din, 131. 

B. G. Tilak, 100, 102, 150. 

Babaji, 418. 

„ Bhau, 327. 

Baboo Gunnesh i). Mugneeram, 415. 
Baboolun Hijrah, 65, 242. 

Babu, 208. 

,, Lai Beharilal, 236. 

„ Ram (26 AU. 509), 150. 

„ „ (53 AU. 229), 123. 

„ „ (1942 All. 884), 248. 

Babluam Kansari, 335. 

Bachu MuUah v. Sita Ram, 114. 

Badal Aurat, 396. 

Badan Singh, 369, 374. 

Badri Gope, 145. 

Bag, 74. 

Bageshwari Ahir, 175. 

Bahadur (P. R. No. 7 of 1881), 286. 

„ (P. R. No. 34 of 1892), 92. 

„ (9 Lah. 371), 59. 

Bahawal, 48. 

Bai Ganga, 396. 


Bai Jiha, 227. 

„ Mahakor, 281. 

„ Samrath, 268. 

„ Shanta v. Umrao, 418, 420. 

Baijnath, 286. , 

Bailey (L. R. 1 C. C. R. 347), 298. 
Bailey’s case (Russ. & Ry. 1), 52. 

Baistab Charan Shaba, 269. 

Baji, 257. 

Bakhtawar, 84, 252, 431. 

Baku, 429. 

Bai G. Tilak (19 Bom. L. R. 211), 101. 
Bai Gangadhar Tilak (22 Bom. 112), 100, 
102 . 

Bai Gangadhar TUak (6 Bom. L. R. 324), 
150. 

Bai Gangadhar TUak (10 Bom. L. R. 
848), 100. 

Balakee Jolahed, 77, 240. 

Baldeo Sahai, 127, 433. 

Baldewa, 356. 

Balkrishna, 376. 

„ Govind, 13. 

„ Narhar, 359. 

,, Vithal, 418. 

Balku, 239. 

Balmakand Ram v Ghansamram, 364. 
Balos, 300, 305. 

Balthasar, 325. 

Baman, 189. 

Bana Punja, 43. 

Banaji, 345. 

Banamali Tripathy, 282. 

Banarsi Das. 388, 387. 

Bande Ali Shaikh, 302. 

Bandhu (8 AU. 51), 301, 320, 321, 335. 

„ (Unrep. Cr. C. 089), 365. 

Banerjee v. .Anukul, 418. 

Banessur Biswas, 379. 

Banks, 13. 

Banni, 44, 256. 

Bannu Mai, 287. 

Banomali Maharana, 120. 

Bansi, 349. 

„ Sheikh, 380. 

Banubai Irani, 291. 

Banwari Lai, 21. 

Bapu Yadav, 188, 189. 

Barclay v. Pearson, 217. 

Barendra Kumar Ghosh, 25, 26, 28, 43, 
88, 116. 

Barindra Kumar Ghose, 98. 

Barnard, 343. 

Baroda Kant Pramanick, 144. 

Baroda Kanta Saikar, 155. 

Barronet, 52. 

Barrow v. Isaacs, 51. 

Barton, 10. 

Basava, 290. 



XXX 


THE INDIAN PENAL CODE. 


Bashirullakhaa, 131. 

Basaoo Hannah, 250. 

Basumati Adhikarini v. Budram, 414. 
Batesar Mandal, 151. 

Bateshar, 42. 

Bawaji, 257. 

Baz, 281. 

Bazid, 358. 

Beacail, 329. 

Beatty u.'Gillbanks, 112. 

Beauchamp v. Moore, 422. 

Begu, 161. 

Begun Mahtoon, 165. 

Beja, 317. 

Beni Bhushan Roy, 102. 

Bennett Coleman & Co. o. G. S. Monga, 
13. 

Bentley, 85. 

Besant v. Adv. Gen. of Madras, 100. 
Beckett v. Norris, 415. 

Beshor Bewa, 257. 

Bhaga Mana, 145. 

Bhagan, 256. 

Bhagava Giriyappa, 238. 

Bhagchand, 291, 292. 

Bhagi, 207. 

Bhagiram Dome v, Abar Dome, 801, 
819, 350. 

Bhagirath Lai, 154. 

Bhagolelal, 135. 

Bhagu : Vishnu, 805, 825, 

Bhagwan Din, 286. 

,, Singh, 43. 

Bhagwati Charan o, Prov. Govt., C. P. 

& Berar, 103. 

Bbagya, 222. 

Bhai Lai Chowdhry, 72. 

Bhaiji, 343. 

Bhairo, 72. 

Bhaishankar v. Wadia, 41 7. 

Bhalchandra Ranadive, 13. 

Bhanwar, 48. 

Bharat. 237. 

Bharma, 150, 157. 

Bharosa, 48. 

Bhaskar, 101, 102, 108. 

Bhavjya, 315. 

Bhawani Sahai, 169. 

Bhawoo Jivaji v. Muljl Dayal, 31, 52. 
Bheleka Alxam, 60. 

Bhimrao, 123, 126. 

Bhitto Kahar, 163. 

Bhogilal, 13. 

Bhola, 356. 

,, Bind, 236. 

,, Nath Mitter, 401. 

,, Singh, 26. 

Bholanath, 414. 

Bholasing, 343. 


Bholu, 317. 

Bhugwan Ahir, 158, 171. 

Bhungee Ahur, 280. 

Bhupendranath Singh v. Giridharilal, 
826. 

Bhuran, 256. 

Bhutan, 247. 

Bibhuti Bhusan v. Bhuban Ram, 202. 
Bibudhananda Chakravarti, 885. 

Bihari Lai, 272. 

BiUu, 182. 

Bimala^Charan Roy, 325. 

Bingley’s Case, 89, 877. 

Binia (Mst.) 168. 

Bipad Bhanjan Sarkar, 403. 

Birbal Khalifa, 275. 

Bird (T. H.), 856. 

,, V. Jones, 269. 

Birjoo Singh p. Khub Lall, 70. 

Bisakhi, 304. 

Bishan Das, 341. 

,, Prasad, 144. 

Bisheshar (9 All. 645), 43. 

„ (16 AU. 124), 170. 

Bishnooram Surma, 259. 

Bishram, 294. 

Bismilla Khan v. Rambhau, 165, 166. 
Bismillah, 355. 

Bissessur Roy, 821. 

Bleasdale, 84. 

Blenkinsop v. Ogden, 206. 

Blyth V. Birmingham Water Works Co., 
208. 

Bodhee Khan, 61. 

Bolam De, 276. 

Boodh Das, 61. 

Bostan, 56. 

Boulting V. Boulting, 400. 

Boxsius V. Goblet Freres, 407. 
Bramanund Bhultacharjee, 169. 

Brij Kishore v. Pandit Chandrika Pra- 
sad, 326. 

Bromage v. Prosser, 119. 

Bryan, 340. 

Budh Sen, 142. 

,, Singh, 44, 857. 

Budho, 226. 

Budhya, 247. 

Bur Singh, 392. 

Burhan Shah, 221. 

Butchi, 305. 

Bykuntram Shaha Roy, 147. 

Byramji Edalji, 203. 

Bysagoo Noshyo, 257. 

C. J. Casd, 328. 

C. Srinivasan, 371. 

Cadd, 328. 

Cahoon v, Mathews, 204. 



TABLE, OF CASES, 


XXXI 


Cama (A.C.) v. H. F. Morgan, 275. 
Camplin, 29.3. 

Carlile, 210. 

Carr, 8, 11. 

Case (William), 294. 

Cassidy, 250, 428. 

Causley, 374. 

Cawasji v. G. I. P. Ry., 123. 

Chadwick, 395. 

Chait Ram, ISO. 

Chakrabatty (G. C.', 216. 

Chaman Lai, 50. 

•Champa Devi v. Pirbhu Lai, 420! 
Chanan Khan, 239. 

,, Singh, 381. 

Chand Manal, 213. 

Chanda (P. R. No. 6 of 1894), 279. 

„ (28 All. 204), 350. 

Chandan Singh, 227. 

Chandaria, 47. 

Chandi Pershad v. Abdur Rahman, 12, 
431. 

,, ,, V. Evans, 357, 359. 

Chandler, 303. 

Chandra Bhuiya, 114. 

,, Nath, 314, 315, 316. 

,, Prasad, 331. 

Chandrakanta De, 147. 

Channing Arnold, 412. 

Charu Nayiah, 355. 

Chatur Natha, 228, 260. 

Chaturbhuj, 309. 

Chaube Dinkar Rao, 84, 127. 

Cheda Lai, 154. 

Cheeseman, 434. 

Chekutty, 279. 

Chenchugadu, 212. 

Chenchuramayya, 240. 

Chenna Malli Gowda, 169. 

Chhagan Vithal, 268. 

Chhaganlal Ishwardas, 186. 

Chhallu, 244. 

Chhedi, 48. 

Chhidda, 43. 

Chhotalal Babar, 11, 25. 

Chhotey Lai, 240. 

Chidda, 170. 

Chief Officer of S. S. Mushlari, 10. 
Chimanlal, 217. 

Chinna Gangappa, 161. 

Chinniah, 205. 

Chittar, 175. 

Chittu, 315. 

Ghokhu, 182. 

Chokraj Marwari, 205. 

Cholay, 351. 

Chotelal n. Phulchand, 419. 

Chotually, 350. 

Chowdarayya, 282. 

Christian Olifier, 280. 


Chunde,t Narain v. Farquharson, 358. 
Chundi Churn Naiith, 152. 

Chung Chi Cheung, 4. 

Chuni Lai, 100, 102. 

Chunnu, 302. 

Chuttal Imam Bakhsh, 47. 

Clement, 413. 

Closs, 342, 373. 

Col. Bholanath, 414. 

Collector of Broach v, Oehhavlal 
Bhikalal, 40. 

Collins, 373, 

Coney, 63. 

Conroy, 294. 

Coopoosami Chetty v. Duraisamy, 415. 
Cooverji, 80. 

Cowasjiii. G. I. P. Rly., 123. 

Crown Prosecutor v. Muthusamy, 47. 
Curgerwen, 308. 

Dacre’s case, 26. 

Dad, 806. 

Dada Hanmant, 428. 

Dade’s case, 877. 

Dahyabhai Chakasha, 388. 

Daityari Tripatti v. Subodh Chandra 
Chaudhari, 324. 

Dalip, 72, 264, 276. 

Damadaya (U.), 101. 

Damodaran, 245. 

Damodliar Kulkarni, 151. 

Daroga Gope, 168. 

Dasi Pitchigadu, 262. 

Dasser Bhooyan, 237. 

Data Ram, 431 . 

Dattu Nana Pawar, 227. 

Daud Khan, 323. 

Daulat Rai, 332, 385. 

Davis (14 Cox 563), 60. 

„ (15 Cox 174), 229. 

„ (26 L. J. Ex. 393), 123. 

Day, 65. 

Daya Ram (P. R. 16 of 1885), 375, 380. 
„ ,, (57 AU, 407), 156. 

,, Shankar, 326, 330. 

Dayabhai Parjaram, 342. 

D’Cunha, 356. 

Debi, 181. 

,, Prasad v. Nagar Mull, 326. 

,, Singh, 184. 

DeCruz, 148, 427. 

De Souza, 247. 

Deni, 189. 

Deo Baksh Singh, 177. 

„ Suchit Rai, 175, 176. 

Deodfiar Singh, 126, 179. 

Deoji Keru, 315. 

Des Raj, 238. 

Devi Sahai, 42. 

„ Sharan Sharma, 220. 



xxxii 


THE INDIAN PENAL CODE. 


Devil Govindji, 08, 238. 

Dhania w. F. I. Clifford, 26p. 

„ Daji, 57, 262. 

Dbarma Das ii. Nusseruddin, 350. 
Dliirajia, 238, 253. 

Dhirendra Natli Sen, 101, 102, 103. 
Dhnnput Ojhab, 344. 

Dhunum Kazee, 20, 371, 380. 

Dhununjai Poly, 74. 

Dhuronidhur Ghose. 282. 

Dil Mohammad, 62. 

Diljonr Misser, 1. 

Din Mohammad, 280. 

Dinanath, 263. 

Dinkar Rao (Chaube), 84, 127. 
Dinobundo Bai, 111. 

Dinshaji o. Jehangir, 420. 

Director of Public Prosecutions n. 

Beard, 61. 

Dod Basaya, 42, 44. 

Dolan, 333. 

Doraswami Servai, 227. 

Doraswamy Ayyar, 423, 426. 

Dost Mohammad, 192. 

Dowdall (James), 25. 

Dr. JaUdshen Das v. Sher Singh, 408. 
Dudley, 57. 

Duffey’s and Hunt’s case, 24. 

Dugdale, 429. 

Dukhan Das, 115. 

Dulelooddeen Sheikh, 809. 

DuUi, 315. 

Duma Baidya, 26. 

Dunyapat, 300. 

Durga Das, 279, 344. 

,, Tewari, 305. 

Durgacharau Gir, 1 55. 

Dunvan Geer, 74, 240. 

Dustoor Khan, 203. 

Dwarka Poonja, 253. 

Dwarkadas Haridas, 325. 

Dwarkanath Goswami, 90, 91. 

E. I. Howabd V. M. Mltll, 412. 

E. M. Slater, 414. 

Ebrahim Mamoojee, 13. 

Echan Meeah, 151. 

Edgell, 353. 

Ediga Narasappa, 205. 

Edwards, 312, 

Eesa V. Keemoo, 203. 

Elrastone, 10. 

Emdad Ally, 364. 

Enai Beebee, 398. 

Esop, 2, 51. 

Essan Chunder v. Babu Fraimath 
Chowdhry, 372. 

Esufalli Abdul Hussein, 420. 
Eswaramurthi, 177. 

Ewaz Ali, 280. 


Fakir, 7. 

Fakir Prasad v. Kripasindhu, 418 
Fakira, 182. 

Faqir Chand, 387. 

Fateh, 155, 375. 

„ Ali, 150. 

„ Chand -Agarwalla, 21 . 

„ Muhammad, 419. 

„ Singh, 111, 114. 

Fatnaya, 116. 

Fatta, 213. 

Fattehdin, 331. 

Fatti, 281 . 

Fattu, 184. 

Fazla, 360. 

Fazlur Rahman, 80, 309. 

Felani Hariani, 256. 

Fenwick u. Schmalz, 53. 

Ferasat, 43. 

Ferens v. O’Brien, 301. 

Finney, 246. 

Fischer, 51. 

Fletcher, 293. 

Forbes, 871. 

Foujdar, 355. 

Fouikes, 329. 

Fox, 228, 258. 

Francis’s Case, 876. 

Francis Cassidy, 250, 428. 

Franconia case, 4. 

Frost, 96, 

G. C. Chakbabatty, 216. 

Gadgayya v. Guru Siddeshvar, 320 
Gajadhar, 419. 

Gajraj Singh, 25, 110. 

Gajja Nand, 399. 

Gaman, 184. 

Gandhi (M. K.), 13. 

Ganduva Nayako, 241. 

Ganesh (81 All 448), 280. 

„ (33 Bom L. R. 56), 92. 

,, D. Savarkar, 79. 

„ Khanderao, 142. 

Sahu, 334. 

,, Singh V. Ram Raja, 24. 
Ganga, 8, 396. 

,, Charan Singh, 182. 

,, Dei, 283. 

„ Dibya, 379. 

,, Prasad, 331, 419. 

Gangaram Santram, 301. 

Gangoa, 249. 

Ganouri Lai Das, 111, 114. 

Ganpat (P. R. No. 20 of 1884), 288. 

„ (16 Bom. L. R, 78), 387, 390. 

„ (32 Bom. L, R. 351), 19. 

„ (36 Bom. L, R. 373), 29. 

,, Krishnaji, 300. 



TABLE OF CASES. XXXlll 


Ganu Sakharam. 40. 

Gati Mandal, 107. 

Gauri Shankar (6 All. 420), 155, 178. 

„ „ (14 A. W. N. 197), 327. 

,, ,, (40 All. 360), 235, 236. 

Gautam, 120. 

Gaya Din, 31 . 

,, Prasad (51 All. 465), 245, 265. 

„ ,, (6 Luck. 658), 334. 

Gazi Kom Aba Dore, 143, 

Gedka Goala, 50, 00. 

Geron, 58. 

Ghanasham, 161. 

Gansharada.s, 276. 

Ghasi (39 All. 722), 355. 

„ (52 AU. 214), 347. 

Ghasita, 48, 434. 

Ghatu Pramanik, 59. 

Ghausar Singh, 238. 

Gholam Fatima, 397. 

Ghosita v. KaUca, 222. 

Ghulam, 361, 365. 

,, Hussain, 215. 

,, Hyder Panjabi, 260. 

,, Jelani, 306. 

,, Muhammad (P. R. No. 9 ot 
1917), 126. 

,, „ (1943 Kar. 25), 

244. 

,, Qadir, 250. 

,, Rasul, 70. 

Ghuntappa, 239. 

Gigal V. Phio, 396. 

Giles, 338, 

,, Seddon n. Loane, 332. 

Girdhar Dharamdas, 322. 

Girdharee Singh, 234. 

Girdhari Lai, 179, 376, 385. 

Giribala Dassi u. Pran Krishto, 420. 
Giridhari Naik, 167. 

Girja Prasad, 87. 

Girish Myte, 173. 

Girjashankar Kashiram, 408. 

Gisbourne v. Hurst, 328. 

Glyde, 321. 

Gnanasoundari v. Nalla Thambi, 397. 
Gnosil, 312. 

Gobadur Bhooyan, 241. 

Gobardhan Dass v. Jasadamoni, 397. 
Gobind Chandra Seal, 150. 

,, Prasad, 356. 

,, Singh, 370, 373. 

Gobinda Pershad v. Garth, 410. 
Goburdhun Bera, 161. 

Gokal, 184. 

Gokool Bowree, 73, 74, 240. 

Golap J^n V. Bholanth Khettry, 420. 

,, Pandey v. Boddam, 358. 

Gonesh Dooley, 237. 

Goolzar Khan, 43. 

I. P. C.— C 


Gooroodas Rajbunsee, 280, 

Gopal Chunder Siardar, 81. 

,, Dhanuk, 168. 

„ Naidu, 57, 270. 

,, Singh, 139. 

Gopala Rcddi v. Lakshmi Reddi, 268. 
Gopalakrishna Heggade, 372. 
Gopalasamy, 347. 

Gopaiia Kallaiya, 50. 

Gopalrao, 355. 

Gopi Chand, 186. 

Gora Cliand Gopee, 233. 

Gordhan Kalidas, 292. 

Goss, 338. 

Gour Benode Dutt, 347. 

,, Chunder Das, 26. 

Gouridas Namasudra, 227. 

Government Advocate, B. & O. v. 
Gopabandhu, 409. 

Government of Bengal v. Sheo Gholam 
Lalla, 69. 

Government of Bengal v. Umesh Chun- 
^ der, 339, 434. 

Government of B’bay v. Abdul Wahab, 
259. 

Government ot Bombay v. Ganga, 397. 
Government Pleader, 300. 

Govind, 423. 

,, Pandurang, 153. 

Govinda, 232, 233. 

,, Pillai, 419. 

Greene v. Dellaney, 408. 

Grill u. General Iron Screw Collier Co., 
208. 

Gulab, 227. 

Gulain Iloosein, 110. 

Gulbadan, 77. 

Gullu, 70. 

Guman, 138. 

Gunder Singh, 280. 

Gunesha, 206. 

Gunga Cliunder v. Gour Chunder, 423. 

,, Singh, 235. 

Gunna, 2, 332. 

.Gunnesh Dutt v. Mugneerara, 415. 
Gunning, 10. 

Gunpat, 342. 

Gurdev Singh, 248. 

Gurdial, 347. 

Gurdit Singh, 49. 

Gurditta Mai, 346. 

Gurumahanty Appalasamy, 327. 
Guruvulu, 259. 

Gutah, 236. 

H, J. Ransom v. Thiloki NatIi, 303. 
Habib-ul-Razzaq, 308. 

Hadfield, 211. 

Hague, 343. 



xxxiv 


THE INDIAN PENAL CODE. 


Haibat Khan, 171. 

Haidar Ali v. Abru Miya, 418. 

Haji.lir. 

,, Gulam Mahomed, 267. 

Hakumat Rai, 186. 

HaU, 304. 

,, V. Barrows, 386. 

,, c. Cox, 218. 

Hall’s case, 326. 

HaUiday, 242. 

Halloway, 74. 

Hamayun, 170. 

Hamid, 237. 

,, (S. A.) D. Sudhirraohan, 269. 

„ Ali V. Imtizan, 282. 

,, ,^ Bepari, 299. 

Hamilton u. Pandorf & Co., 53. 

Hamin Khan, 355. 

Harairmal, 199. 

Hands, 300. 

Hanmanta, 304. 

Hanumakka, 262. 

Haq Dad, 72. 

Har Dial, 42. 

,, Piari, 161. 

Haradhan, 369. 

„ Maiti, 377. 

Harden, 280. 

Harendra Nath Dasso. Jyotish Chandra 
Datta, 339, 340. 

Hargayan, 175. 

Hargobind v. RaUi Bros., 390. 

Hari Bhulmali, 299. 

,, Bilash V. Narayan Das, 849. 

,, Charan Singh, 150, 157. 

,, Mandle v. Jafar, 351. 

„ Singh (3 C. L, R. 49), 117. 

,, „ (28 All. 100), 215. 

„ „ (1040 2 Cal. 9), 336. 

Haribhai Dada, 278. 

Harka, 59. 

Harkishen Lai, 13. 

Harnam, 48. 

,, Singh (5 Lah. 56), 298. 

,, „ (1939 Cah. 148), 403. 

Harnaman, 315. 

Harnandan Lai v. Rampalak Mahta, 14. 
Harris, 123, 216. 

Harsha Nath Chatterjee, 95. 

Hart, 371. 

Hasan Samad. 203. 

Hasrat Mohani, 96, 97. 

Hau Nagji, 203. 

Hayat, 32. 

Haycraft v. Creasy, 20. 

Hayes v. Christian, 419. 

Hazara Singh, 315. 

Hecla Foundry Co. v. Walker Hunter 
& Co., 387. 


Hector Huntley, 125, 

Heera, 245. 

Hemchandra Mukherjee, 172. 
Hemendra Prasad Ghosh, IS, 102, 
Hieklin, 215, 413. 

Hicks ti. Faulkner, 176. 

HikmatuUah Khan v. Sakina Beaam, 
166. 

Hing V. I. N. Silas, 201. 

Hira, 70. 

,. L^l, 326, 331. 

Hitnarain v. Bednarain, 325. 

Holmes, 123. 

Hopkins, 280. 

Hori Lai, 331. 

Hormusji Nowroji Lord, 208. 

Hosein Beg, 211. 

Hossein Buksh, 114. 

Hossenee v. Rajkrishna, 301. 

Howard, 408. 

,, V. MuU, 412. 

Huntley (Hector), 125. 

Hurdut Surma, 178. 

/Huri Giree, 238. 

Hurree Mohun Mythee, 266, 294. 
Hushrut Sheikh, 307, 312. 

Hussain, 239. 

HussuD Ali, 13. 

Ibba Akanda, 25, 26. 

Ibrahim (P. R. 7 of 1894), 12. 

(P. R. 7 of 1807), 46. 

Idu t). Amiran, 282, 

„ Beg, 226, 227, 234, 245, 246, 259. 
,, Jolaha, 380. 

Imam Ali, 219. 

,, Bakhsh, 12. 

Imdad Khan, 330. 

Incha Ram, 143. 

Indar, 28. 

„ Singh (48 All. 288), 319. 

„ „ (14 Lah. 814), 26. 

“India in Bondage”, 103. 

Indra Nath Banerjee v. E. G. Rooke, 
126. 

Irsbad Ullah Khan, 26. 

Ishan Muchi, 334. 

Ishar Das, 382. 

Ishri, 364. 

Ismail, 358. 

,, Khan,' 365. 

„ Rustomkhan, 290. 

,, Sayadsaheb, 284. 

Israr Husain, 280. 

Issup, d34. 

Isuri Prasad v. Umrao, 419, 429 . 

J. Whioht, 413. 

Jabar, 306. 

Jackson, 433. 



TABLE OF CASES. 


XXXV 


Jafar Ali, 3.33. 

Jagan Nath, 279. 

Jagannadha Rao v. Kamaraju, 281. 
Jagannath, 326. 

„ Sah, 123. 

Jagarnath Mandhata, 113. 

Jageshur Pershad, 385. 

.Tagpat Koeri, 276. 

Jahana, 342. 

Jahiruddin. 116. 

Jaikishen Das v. Sher Singh, 408, 

.laili Bhavin, 290. 

.Taimal Shravan, 180. 

,, Singh, 12. 

Jain La), 316. 

.Jairam Mahton, 114. 

Jamaludin, 226. 

James, 274, 

„ Dowdall 25. 

,, Walsh, . . . 

Jameson. 11, 104. 

,Tamna, 247. 

.Tamna Das (9 Lah. 214), 185. 

,, „ (1944 All. 7.54), 357. 

Jamoona, 169, 171. 

Jamsetji, 327. 

Jamuna Singh, 76. 

Jan Mahomed (1 W. R. 49), 89. 

„ „ (10 Cal. 584), 20, 382. 

Janardhan D. Dlkshit, 408, 411. 

Jane Robson, 826. 

Jangi Singh, 358. 

Jangu V. Ahmed-ullah, 221. 

Janld, 81. 

, , Prasad, 276. 

.lasauli, 286. 

Jasnami, 119. j 

Jaswant Rai, 120. 

Jateendra Mohan Das, 292. 

Jatpat Koeri, 276. 

Jatra Shekh ii. Reazat Shekh, 402. 
Jawala Ram, 369. 

Jeans, 351. 

Jeetoo Chowdhry, 85. 

Jeoli, 243. 

Jetha, 280. 

Jethalal, 336. 

Jhabwala, 98. 

Jhamman Lai, 48. 

Jhanda Singh, 341. 

Jhandu, 321. 

.Thoomuck Chamar, 47. 

Jhulan Sain, 221. 

.Jiba (BaiL 227. 

Jijibhai Govind, 168. 

Jina Ranehhod v. Jodha Ghella, 202. 
Jita, 46. 

Jitendranatji Ghosh v. The Chief Secre- 
tary to the Government of Bengal, 2. 
Jiva, 259. ‘ 


Jiwan Das, 429, 434. 

„ Singh, 357, 359. 

Jiwanand, 376, 385. 

Jnannendra Nath v. Khitish Chandra, 
402. 

Jogayya, 424, 425. 

Jogendra Chunder Bose, 102, 103. 

„ Nath Laskar v. Hiralal, 184. 

„ ,, Mukerjee, 72, 73. 

Jogidas, 378. 

John Harper & Co. v. Wright Butler 
& Co. 387. 

John Scully, 73. 

Johri, 332. 

Jones, 399. 

Jotharam Davay. 364. 

Jotl Prasad Gupta, 13. 

Jowahir Pattak v. Parbhoo Ahir, 424. 

,, Shah V. Gridharee Chowdhry, 
267. 

Joy Chandra Sarkar, 120. 

.Tuala Prasad, 330. 

Jubba MaUah, 96. 

Judagi Mallah, 62, 237. 

•Judah, 300. 

Jugal Kishore, 168. 

Jugdown Singh, 325. 

Juggeshwar Das v. Koylash, 348. 
Juggun Lall, 377. 

Juggumath Singh, 307. 

Jukni, 896. 

Jungle Lall, 178. 

Jwala, 22. 

Jyotish Chandra Mukerjee, 885. 

K. K. Ali, 280. 

K. T. King V. I. N. Silas, 201. 

Kabil Cazee, 117. 

Kabiruddin, 111. 

Kadar Ravuttan, 163. 

Kader Nasyer Shah, 59. 

Kadir Bux, 341. 

Kahanji, 118. 

Kailaschandra Acharjya, 215. 

Kaku, 226. 

Kakumara Anjaneyalu, 414. 

Kalee Beparee, 114. 

,, Madock, 338. 

Kaleechurn Serishtadar, 126. 

Kaliappa Goundan, 251. 

Kali Chum Gangooly, 81. 

,, Nath V. Govinda Chandra, 420. 
Kalil Munda, 79. 

Kalio Kcrio, 312. 

Kalyat 163. 

„ Fakir,'l37. 

Kulyan Singh, 430. 

Kalyanmal, 370. 

Kamatchinatha Pillai, 376. 

Kamla Pat, 302. 



xxxvi \ 


THE INDIAN PENAL CODE. 


Kammu, 289. 

Kamr-ud-din, 247. 

Kanayalal, 190. 

Kanciian Molla, 444. 

Kanchanlal Cliunilal, 120. i 

Kandliaia, 183. 

Kangla (18 A. VV. N. 163), 226. 

„ (23 All. 83), 363. 

Kanhai, 237. 

Kanhaya Lai, 212. 

Kanshi Ram v. Fazal Mohammad, 424. 
Karali Prasad Guru, 364. 

Karamalli Gulamaili, 95. 

Karl Singh (40 Cal. 433), 420, 421. 

„ „ (40 Cal. 441 n.), 420. 

Karigowda, 169. 

Karim Buksh, 168, 170. 

Karsan Goja, 396. 

,, Jesang, 167. 

Karu, 68. 

,, Singh, 415, 421. 

Kanina Baistobi, 290. 

Karuppannen, 174. 

Kashia Antoo, 48. 

ICashi Nath Nack, 377, 378. 

,, Ram, 168. 

Kashinath Bachaji, 414. 

Kasi Chunder Slozumdar, ISlj, 

Kastya Rama, 349. 

Kasya bin Rayji, 69. 

Kaidashia, 186. 

Kazi Zeamuddin Ahmed, 121. 

Keamuddi Karikat, 43. 

Kedar Nath Chatterjee, 20. 

Keegan, 248. 

Kenny, 305. 

Kesar, 281. 

„ Singh, 238. 

Keshab Chandra t). Nityanund, 326. 
Keshavji Madha-vji, 340. 

Keshavlal, 357. 

Keshavrao, 329. 

Kesri Chand, 127. 

Ketabdi Mundul, 208, 245. 

Kew, 209. 

Keyn, 4. 

Khadim Hussain, 191, 238. 

,, Sheikh, 80. 

Khairo, 256. 

Khajah Noorui Hoosein v. Fabre- 
Tomierre, 80, 114. 
Khalil-Ur-Rahman, 285. 

Khan Bahadur, 170. 

Khandu (15 Bom. 194), 251. 

,, (1 Bom. L. R. 351), 89. ■* 

K^ndusingh, 374, 381. 

Khanraahomed, 246. 

Khare v. Massani, 412. 

Khatabai, 305. 

Khem, 157. 


Khemee Sing, 111. 

Khitish Chandra Deb Roy, 328. 

Khodabux Fakeer, 251. 

lOioda Bux V. Bakeya Mundari, 338. 

„ Jagta, 210. 

Khuda Bakhsh, 363. 

Khushali, 188. 

Kimber v. Press Association, 412, 413. 
Kirkwood’s case, 377. 

Kirpa Ram, 421. 

Kisan papu, 138. 

Kishen Kour, 11. 

,, Lai, 70. 

Kishori La], 36. 

Kissoree I^ater, 318. 

Kohmi, 358, 434, 

Koilash Chandra Chakrabarty. 36t. 
Komali V iswasam, 315. 

Komati Ramannah, 145. 

Komul Dass,341. 

Konda Satyavatamma, 91. 

Korban, 283. 

Kotamraju Venkatrayadu, 370, 371, 
372, 374, 382. < 

Kotayya, 18. 

Koura Khan, 110, 113. 

Krishna, 58. 

„ Baipadithaya, 169. 

,, Gobinda Das, 137. 

,, Maharana, 279, 280, 285. 

,, Shaliaji, 42, 305. 

Krishnamal v. Krishnaiyangar, 419. 
Krishnappa, 204. 

Krishnarao, 116, 

Krishnasami Naidu, 88. 

Krishtappa (20 Blad. 31), 138. 
o „ (27Bom. L. R. 599),23, 370, 

373. 

Kshiteesh Chandra Chakrabarti, 343. 
Kshiteeschandra Ray Choudhuri, 101. 
Kuloda Prosad Majumdar, 13. 

Kumar Cboudliuri, 159. 

Kundan Tillumal, 325. 

Kunhussa, 36, 37. 

Kunj Beharee, 189. 

Kunja Bhuiya, 114. 

Kunji Lai, 355. 

Kunju Nayar, 342^ 373. 

Kuppanna’ Pillai, 379. 

Kurrim Bux, 74. 

Kuttichami'n. Rama, 219. 


Lachumi Devi, 147. 
Lachman Lai, 372. 

„ Singh, 142. 
Ladha Singh, 252. 
Lahanu, 207. 

Lajje Ram, 364. 

Lake v. Simmons, 324. 



TABLE OF CASES, 


xxxvii 


Lakshraaji, 158. 

Lakshman (Unrep. Cr. C. 411), 237. 

,, Bala, 285. 

I, Dagdu, 60. 

,, Kalyan. 268. 

Lakshmi (Unrep. Cr. C. 152), 136. 

,. (Unrep. Cr. C. 303), 80. 

Lai Gumiil, 385. 

,, Mahomed, 19, 341. 

,, Singh, 314, 

Lala Ojha, 381 . 

,, Raoji, 330. • 

Lalbu, 257. 

Lallo Ghella, 263. 

Larrymore v. Pernendoo Deo, 209. 
Lashkar, 315. 

Lati, 327. 

Latif, 386. 

Latifkhan, 24, 49, 263. 

Lavji Mandan, 90, 91. 

Lazar, 398. 

Leather Cloth Co. v. American Leather 
Cloth Co., 886. 

Legal Remembrancer o. Ahi Lai Mandal, 
154, 347. 

Legal Remembrancer v. Manmatha 
Bhusan Chatterjee, 339, 340. 

Legal Remembrancer v. Matilal, 13. 
Legal Remembrancer, Bengal v. Golok, 
116. 

Levett, 51. 

Levine, 51. 

Levine and Wood, 340. 

Lewis, 9, 11. 

Lieut. Hector Thomas Huntley, 125. 
Lilia Singh, 144. 

Limba, 145. 

Lingam Ramanna, 80. 

Lingraj Dass, 251. 

Local Government o. Seth MotUal, 22. 
Lochan, 238, 239. 

Lock, 65. 

Loke Nath Sarkar, 43. 

,, ,, Sen I/. Ashwini Kumar, 386. 

Lokenath Kar, 111. 

Lolit Mohan Sarkar, 376, 

Lopez & Sattler, 7, 9, 11. 

Lowden, 196. 

Luckumsey v. Hurbim, 410. 

Lukhini Agradanini, 57, 58. 

Luxman, 100, 101, 102, 250, 356, 431. 
Luxumandas, 152. 

Lyon’s case, 869. 


M. BaNERJEE tl. ANUKtTL, 417. 
M. K. Gandhi, 13. 

M. S. Ponnuswami, 164. 

Ma Paw, 168. 

MacCrea, 373, 433. 


Madan Mandal, 355. 

„ Mohan, 123. 

„ ,, Biswas, 292. 

Madaree Chowkeedar, 298. 

Madhub Chunder Giri, 400. 

,, ,, V. Novodeep, 166. 

Madra, 71, 298. 

Maganlal (6 Bom. 022), 7. 

„ (1946 Nag. 126), 97. 

„ and Motilal, 68, 126. 

Magdalena S. N. Co. v. Martin, 3. 
Magenee Behara, 209. 

Mahabir Singh, 346. 

,, Th.akur, 159. 

Mahadeo, 145. 

,, Prasad, 301. 

,, Rama, 402. 

Mahadeogir, 41. 

Mahadev Govind, 319, 322. 

Mahajan Sheikh, 184. I 
Mahakor (Bai), 281. 

Mahammad Kazem Ali v. Jorabdi Nas- 
kar, 155. 

Mahbub Shah, 25. 

Mahesh Chandra Dhupi, 155. 

„ „ Prasad, 370, 372. 

Maliiji Fula, 403. 

Mahim Chandra v. Watson, 411. 

Maina, 145. 

Makhru Dusadh, 44. 

Makhulshah, 57, 319. 

Malkaji, 266. 

Malla Reddi, 217. 

Mallapa, 147. 

Mallappa Reddi, 170. 

Malu Arjun. 44. 

Malumiar & Co. v. Finlay, etc. Co., 
387, 388. 

Mammun, 74, 240. 

Mana, 227. 

Mancberji Kavasji, 216. 

Manchersha v. Ismail, 346. 

Mangal Singh, 43. 

Mangesh Jivaji, 423, 424. 

Mangu, 175. 

Mani Ram, 60. 

Mania Goundan, 346. 

Maniben Kara, 120. 

Maniruddin, 111. 

Manjaya v. Sesha Shetti, 418. 
Manktelow, 278. 

Manning, 353. 

Mansang Bhavsang, 300. 
Maqsu(?Husain, 222. 

Marcus, 371. 

Maria Giles, 333. 

Marigawda, 377. 

Marmaduke Pickthall. 13. 

„ „ (No. 2), 13. 



xxxviii* , THE INDIAN PENAL CODE. 


Martin, 163, 376. 

Marvin’s case, 304. 

Martindale, 340, 376. 

Martu, 2.50. 

Maru, 150. 

Maruti Dada, 85. 

Mata Dayal, 150. 

„ Din, 161. 

Matabbar Shekh, 299. 

Mathi, 302. 

Mathura Das, 87. 

,, Prasad, 169. 

Matilal Premsukh, 390. 

Matti Venkanna, 109. 

Matuki Mi.sser, 161. 

Maula Bakhsh, 325. 

Maulu, 47. 

Maung Chit Tay a. Mg. Tun, 411. 

,, Nwe V. Maung Po Hlaw, 355. 
,, Po Hmyin, 435. 

,, Sein, 409. 

Mawbey, 151. 

Mawzanagyi, 140. 

Maya Das, 419. 

,, Ram a. Nichala Katani, 301. 
Mazhar Husain, 154. 

McCarthy, 408. 

McDonnell, 418. 

McIntyre, 229. 

McLeod, 408, 412. 

Mead v. Young, 375. 

Meeah Mahomed, 623. 

Medan Khalifa c. Dwarkanatli, 44. 
Meet Burks v. Mg. Hla Pe, 419. 
Megha, 47. 

,, Meeah, 228. 

Mehdi, 111. 

Mehervaji Bejanji, 341, 358. 
Mehrban Singh, 151. 

M’Drondher’s case, 68. 

Miard, 308. 

Michael, 398. 

Middleton, 320. 

Migotti V. Colvill, 30. 

Millard, 397, 398. 

Minai IMst.), 236. 

Mir Anwarrudin v. Fathim Bai, 410. 
„ Dad, 77. 

,, Ekrar Ali, 154, 375. 

Miran Bakhsh, 280. 

Mirchia, 236. 

Mirza Sikundur Bakhut, 288. 

Mitthu Lai, 81. 

M’Naghten’o case, 59, 60. 

Mobarruk, 308. ° 

Mohabat, 339. 

Moliamed Ismail, 72. 

Mohammad Ismail, 94. 

„ Yar, 364. 

Mohan, 239. 


Mohira Chunder Sil, 343. 

,, Mohan Baiierji, 143. 

Mohit Kumar Mukerjee, 380. 

,, Pandey, 80. 

Mohsinbhai, 338. 

Mohun V. Ghunsham, 403. 

Moir V. Williams, 358. 

Moizudin, 74. 

Mokand Ram, 408. 

Mokee, 70, 74. 

Molaippa Goundan, 203. 

Moila Fuzla Karim, 166. 

Monmohun Roy, 334. 

Monson v. Tussauds, Ltd., 410. 

Mootkee Kora, 37. 

Moses, 328. 

Moss, 332 344. 

Moli Lai (24 All. 155), 222, 348, 350. 

„ „ (47 All. 855), 357. 

,, ,, Ghose, 13. 

Motilal Shah, 12. 

Moulvie AhmudooUah, 8. 

Mr. A. W. Larrymore v. Pernendoo, 209. 
Muhamad Shah Khan, 163. 

Muhammad, 366. 

„ Ali, 175. 

„ Bakhsh, 184. 

„ Din, 269. 

,, Gul V. Ha,)i Fazley. 415. 

„ Husain, 190. 

,, Ibrahim n. Shaik Dav.oocl, 

260. 

„ Isa u.Kazim Husain, 418. 

,, Ishaq, 151. 

„ Raza, 387. 

„ Saeed Khan, 20, 371, 375. 

„ Shah Khan, 163, 179. 

„ Sharif, 37. 

Mukandi Lai, 216. 

Mukhtara, 175. 

Mukund Babu Vethe, 289. 

Mula, 153, 155, 430. 

Mulai Singh, 382. 

Mulcahy, 79. 

Mul Chand, 334. 

Muli, 184. 

Mull Chand I). Buga Singh, 421. 

Mulua, 1. 

Muneshwar Bux Singh, 274. 

Muniandi Servai, 235. 

Municipal Conamissioners of Calcutta v- 
Mahomed Ali, 202. 

Munir, 400. 

Munni Lai, 228. 

Munster v. Lamb, 416. 

Muppan, 182. 

Murad, 170. 

Murgi Munda, 239. 

Murli, 164. 



TABLE OF CASES. 


XXXI X 


Must. Aimona, 58. 

Anandi, 49. 

Bakhlawar, 84, 252, 481. 
Bhagan, 256. 

Bhutan, 256. 

Binia, 168. 

Fatti, 281. 

Gholam Fatima, 397. 
Kesar, 281. 

Khairo, 256. 

Kishen Kour, 11. 

Minai, 236. 

Nandi, 397. 

Ruri, 397. 

Sharina, 160. 

Soma, 282. 

Mustan, 221. 

Muthia Chetty, 379. 
fliuthian, 207. 

Mutlira jj. Jawahir, 355. 

„ V. Roora, 168. . 

Muthu Ibrahi, 280. 

Muthusami Naidu, 414. 

,, Pillai, 331. 
Mutturaman Chetti, 166. 

Nabibux, 316. 

Nachimuthu Goundou, 25. 
Nagappa, 298, 299. 

Nagarji Trikumji, 415, 417. 
Nagawa, 247. 

Nagendranath Shaba, 387. 
Nageshwar, 315. 

Naiada, 37. 

Naiibulla Khan, 334. 

Nalla, 301, 351. 

Nana, .341. 

,, Rahim, 48. 

Nand Kishore (6 AU. 248), 246. 

„ ,, (19 All. 305), 178. 

,, Lai Singh, 399. 

Nandi, 397. 

Nanhak Sao, 279. 

Nanhe Khan, 301. 

Nanhu, 236. 

Nanhua Dhirnar, 283, 

Nanjunda Rau, 168, 170, 171. 
Nanjundappa, 262. 

Narain, 110, 276. 

Narantakath j/. Parakkal, 397. 
Narasimha v. Shree Krishna, 222. 
Narasimhulu v. Nagur, 202. 
Natayan Mahale, 7. 

,, Vasudev Phadke, 120. 
Nareshi Singh, 70, 71. 

Naro Gopal, 378. 

Narotam Das, 186. 

Narsang Pathabhai, 73, 111. 
Narumal, 206. 


Nash’s (jase, 20, 371. 

Natha Kalyan, 305. 

„ Reva, 213. 

„ Singh, 283. 

Nathusingh, 281, 282. 

Naushe Ali Khan, 298. 

Nawabjl, 12. 

Nayamuddin, 241, 242. 

Nebti Mandal, 161. 

Nemai Chattoraj, 279. 

Nemiehand Parakh, 327. 

Nepal Chandra Bhattaeharya, 120. 

Nga Aung Thein, 24. 

„ Ba Tu, 237. 

E, 25. 

Maung, 2.37. 

Po Kyone, 89. 

Sein Po, 46. 

„ Son Min, 43. 

,, Walk, 274. 

Niadar Mai, 204. 

NiazAli, 141,150. 

Nidamarti Nagabhushanam. 208, 245. 
Niddha, 250. 

Nihal, 301. .320, 321, 335. 

Nihala(P.R. No. 14 of 1872). 169. 

„ (P. R. No. 11 011877), 45. 

Niharendu Dutt, 100. 

Nikunja Behary n. Harendra Chandra, 
417. 

Nilmadliub Sircar, 235. 

Nilmony Poddar, 43. 

Nim Chand Mookerjee, 263. 

Nirichan, 42. 

Nirmal Kanta Roy, 25. 

Nirsu Narayan Singh, 418. 

• Nisar Muhammad Khan, 203. 

Nizam Din, 308. 

Nobin Chunder Holdar, 298. 

Nokolo Behara, 301. 

Nokul Nushyo, 238. 

Noorul Hossein v, Fabre-Tonnerre, 80, 
114. 

Nota Ram (P. R. No. 56 nf 1866), 59. 

„ ,, ( [1942] Lah. 675), 168. 

Noujan, 44. 

Nubi Buksh v. Mussammat Omra, 424. 
Nujeebutoollah, 375. 

Nujum Ali, 372. 

Nunda, 154, 433. 

Nur Kadir u. Zuleikha Bibi, 282, 283. 
Nura, 286. 

Nuran, 37. 

Nurodki, 199. 

Nyan Suk Mether, 45, 46. 

Obayya, 302, 321, 347. 

O’Brien, 226, 228, 259. 

Okhoy Coomar Shaw, 326. 



xl 


THE INDIAN PENAL CODE. 


Olifier, 280. 

Omkar, 246. 

t)udh Bar Association, Lucknow, 92. 
Owen, 58. 

Pachkaum, 73, 111, 114. 

Padala Venkatasami, 80, 377, 429, 430, 
431. 

Padam Singh, 151. 

Paira Ram, 429. 

Pal Singh, 62. 

Palani Goundan, 228, 358. 

Palmer, 238. 

Paltu Singh, 43. 

Pamba Rangadu, 359. 

Pandlta o. Rahi MuHa, 303. 

Pandya, 139. 

Ponia, 321 . 

Papa Naiken, 186. 

Parahu, 168. 

Paranga, 137. 

Parankusam v. Stuart, 269. 

Paras Ram, 294, 342. 

Parhutty Churn Chuckerbutty, 321. 

,, Sircar, 151. 

Parimal Chatterji, 79, 92. 

Parimi Bapirazu v. Bellamkonda, 170. 
Parish, 371. 

Parkes’ case, 370. 

Parlement Beige, 3. 

Parmeshar Dat, 345. 

Parmeshwar, 113. 

„ Lai, 169, 170. 

„ Singh, 113. 

Parmeshwari Subbi, 290. 

Parvathi v. Mannar, 409. 

Parwari, 410. 

Paryag Rai v. Arju Mian, 299. 

Paw Din, 43. 

Payag Singh, 121. 

Payne, 305. 

Peary Mohun Sircar, 113. 

Pemantle, 282. 

Pera Raju, 376. 

Periapien, 112 . 

Periyannan, 302. 

Pershad, 43. 

Pestanji Dinshaw, 84. 

Peterson, 429, 430, 431, 432. 

Phalla V. Jhvan Sing, 403. 

Phanendra Nath Mitter, 102. 

Phiaz Mahamad, 427. 

Phiraya Mai, 201. 

Phool Chand Brojoba.ssee, 189. 

Phul Chand Dube, 319, 320, 332. * 

,, Singh, 126. 

Phuman, 319. 

Piekthall, 13. 

„ (No. 2), 13. 

Pillala, 166. 


Pimento, 410. 

Pira, 42. 

Piracy Jure Gentium, 9. 

Pirtai, 5, 11. 

Pitam Rai, 170. 

Pitchigadu (Dasi), 262. 

Pocock, 246. 

Ponniah Lopes, 43. 

Ponnurangam, 302. 

Ponuswami (M. S.), 164. 

Ponnuswanii Iyer t,. Ganapathi Iyer, 13. 
Poomalai Udayan, 72, 145. 

Poonai Fattemah, 65, 242. 

Potadu, 182. 

Prafulla Kumar Khara, 159. 
Prafullakumar Basu, 285. 

PragDat, 111, 114. 

Prankrislma Surma, 281, 282. 

Prannath Kundu, 210. 

Prema Bhika, 152. 

Preman, 356, 357. 

Premanundo Shaha v. Brindabun Chung, 
364. 

Premsookh Dass. 189. 

Preo Nath Chow'dhry, 830. 

Preonath Bancrjee, 18. 

Prince, 58, 260. 

Prithi Missir v. Harak Nath, 402, 403. 
Profulla Kumar Mazumdar, 25. 
Prosonno Kumar v. Udoy Sant, 300. 
Provincial Government, C. P. & Berai 
V. Abdul Raheman, 251. 

Provincial Government, C. P. & 
Berar v. Balaram, 144. 

Provincial Government, C. P. & Berar 
c. Dinanath, 95. 

Provincial Government, Central Pro- 
vinces and Berar v. Saidu, 209. 
Provincial Government, Central Pro- 
vinces and Berar v. Nonelal, 276. 
Public Prosecutor v. Kalkuro, 216. 

,, ,, V. Munisami, 161. 

,, ,, ti. Podimonu, 328. 

„ ,, V. Venkatanuna, 161 

Pukot Kotu, 72, 145, 276. 

Puna Mahton, 185._, 

Punamalai, 137. 

Punchanun Tantee, 228. 

Pundit Mokand Ram, 408. 

Punja Guni, 12. 

Punjabrao, 77. 

Punjaji Bagul, 350. 

Puranmashi, 202. 

Purshotam Kala, 414. 

„ Vanamali, 423. 

Purshottam u. Navanitlal, 13. 
Purshottamdas, 417. 

Purshottam Ishvar, 156. 

Pursoram Doss, 409, 416. 



TABLE OF CASES. 


xli 


Qadir Bakhsh, 189. 

Quinn u. Leathern, T9. 

R. MacCrea, 373, 433. 

R. Spier, 81, 432. 

Radha. 256. 

Radhakrishna Ayyar, 135. 

Radharaman Shaha, 122. 

Raghavendra B. Kashinathbliat, 167. 
Ragho Ram, 376, 385. 

,, Singh, 111. , 

Raghu Tiwari, 142, 168. 

Raghubar Bayal, 424. 

Raghubir, 276. 

Raghunandan. 117. 

Raghunath, 433, 434. 

,, Bass, 79. 

„ Rai, 114, 313. 

Ragupathi Ayyar a. Narayana, 349. 
Rahee, 225. 

Rahimatalli Mahomedalli, 119. 

Rahman (20 Lah. 77), 237. 

,, (13 A. W. N. 144), 222. 

Raj (A. B.), 218. 

,, Bahadur, 11. 

,, Cooraar Banerjee, 339.' 

,, Kishore B. Joy Krishna, 327. 

„ Pal, 219. ^ 

Raja Ram, 25. 

,, Shah, 408. 

Rajaram, 153, 154. 

Rajcoomar Singh, 350. 

Rajnarain Sein, 421. 

Rakhmaji, 276. 

Rakma, 203, 341. 

Ralya b. Arjan, 26. 

Ram, 119, 120. 

,, Baran, 313. 

,, Chand, 313. 

,, Charit B. Chairman, Rajshahi Bis- 
trict Board, 432. 

,, Bayal, 48, 205, 249. 

,, Bei, 279. 

,, Byal, 320. 

,, Ghulam Singh, 145. 

,, Harakh Pathak, 23. 

,, JChilawan, 154. 

,, Kuar, 288. 

,, Kumari, 397. 

,, Narain, 375. 

,, Naresh Singh, 8. 

,, Nath, 134. 

,, Panda, 83. 

,, Partab, 43. 

,, Parves, 72. 

,, Pershad, 335. 

,, Prasad, 355. 

,, ,, Mahton, 73. 

,, Rang, 364. 

,, Saran (5 AH. 7), 137. 


Ram Saran (P. R. No. 12 of 1906), 
356, 3.57. 

„ „ Bas, 134. 

,, Sarup, 43. 

,, Soonder Poddar, 331 . 

„ Sundar, 279. 

Rama, 306. 

,, Lala, 268. 

„ Nana, 153. 

,, Singh, 227. 

,, Sona, 399. 

Ramachandrappa, 12. 

Ramachandriah, 126. 

Ramadeen Boobay, 113. 

Ramadbin, .301. 

Ramaiirav .Jivbajirav, 155. 

Ramakka, 253, 431. 

Ramakrishna, 319, 321. 

Raman Behari Roy, 342. 

,, Nayar b. Subramanya, 416. 

„ Singh, 276. 

Ramanand, 411. 

Ramana Gowd, 1 69. 

Ramanna, 290. 

Ramasami, 69, 378. 

,, B. Lokanada, 408. 
Ramaswami AiyarB. VaithilingaMudali, 
18. 

„ Ayyar, 23, 378. 

,, Gounden, 161. 

,, Konan, 185. 

Ramava, 247. 

Ramaya Naika, 146. 

Rambabu, 111. 

Rambharthi, 8, l42, 150. 

Rambrose, 168. 

Ramchandra Eknath, 147.- 
,, Gujar, 19, 55. 

,, Modak, 16. 

Ramdas Singh, 147. 

Ramendraehandra Ray, 110. 

Rameshar Rai, 154, 158. 

Ramesh Chandra, Banerjee, 316. 
Rameshwar Singh (3 Pat. 647), 127. 

„ „ fl 2 Luck. 921, 298. 

Ramji Sajabarao, 142. 

Rarakrishna Bas, 17. 

Ramanandan Prosad Singh, 111. 
Raranarayan Kapur, 402, 403. 
Ramrajchoudhury, 172. 

Ramsarun Chowbey, 429, 430, 432. 
Ramsingh, 61. 

Ramzan, 359. 

Ramzani, 298. 

Ranchlioddas Nagardas, 380. 

Randhir Singh, 226, 228, 258. 

Rango Timaji, 334. 

Ransford, 79. 

Hanson b. Triloki Nath. 303. 

Rash Behari Bas, 376, 385. 



xlii 


THE INDIAN PENAL CODE. 


Rasookoollah, 79. 

Rasul, 113. 

Ratan, 232. 

,, MoniDey, 127. 

Ratanchand, 151. 

Rati Jha, 380. 

Ratna Mudali, 219, 221. 

Ravaji, 334. 

Ravji valad Taju, 1 51 . 

Rawal Arab, 249. 

Rayan Kutti, 169. 

Raza Hussain, 322. 

Rekha Rai, 279. 

Riasat Ali, 373, 431. 

Ring, 434. 

Ritson, 373. 

Robert Skinner o. Charlotte Skinner, 
398. 

Robert’s ease, 432. 

Robins, 279. 

Robinson, 308. 

Robson, 326. 

Roda, 288. 

Rohimuddin, 241. 

Romesh Chunder v. Hiru Mondal, 219, 
301, 320, 321, 331. 

Roopa, 8. 

Roopnarain Dutt, 202. 

Rose, 70. 

Rostmn Singb, 390. 

Rubbeeoolah, 44. 

Rughoonundun, .378. 

Rup Narain Kurmi, 161. 

Ruri, 397, 398. 

S. A. H.431IO V. ScDHfR'UOHAN', 269. 
Sabapati, 376. 

SabedAli, 116, 117. 

Sabid Ali, 115. 

Sachee, 70. 

Sachin Das, 101. 

Sadashiv Atmaram, 407. 

,, Narayan, 100. 

Sadbo Lai, 342. 

SafatuUa, 226. 

Sahae Rae, 247, 259. 

Saharali Mahanimad v. Karnizuddin, 
281. 

Sahdeo Rai, 137. 

Sahebava Birappa, 290. 

Saheboll ReetloU, 241. 

Sahebrao Babui'ao, 164. 

Sahib Ditta, 84, 85. 

Saif Ali, 30. 

Saifin Rasul, 125. 

Sailendra Nath Mitter, 327. 

Sakharam Pawar, 143. 

,,' vd. Ramji, 60. 

Sakya Kavji, 47. 

Salar Bakhsh, 37. 


Salig Ram, 186, 206. 

Salimullah, 10. 

Samaruddi, 113. 

Sambhu Raghu, 396. 

Saminada Pillai, 267. 

Samman Singh, 61, 62. 

Samokhan, 168. 

Samrath (Bai), 268. 

Samsuddin, 305. 

San Pai, 227. 

Sanalal Gordhandas, 173. 

Sandord ». Beal, 51. 

Sanjiv Ratnappa, 370. 

Sankara, 408, 411, 413. 

Sankaralingam v. Subban Chetti, 396. 
Sanoo, 221. 

Sant Ram, 283, 285. 

Sarada Prosad Chatterjee, 167. 

Sarmukh Singh, 5. 

SashiBhusan Chuekrabutty, 139. 

Sasi Kumar Bose, 203. 

Sat Narain Pandey, 246. 

Satish Chandra v. Ram Doyal, 416, 419 
„ ,, Rai V. Jodu Nandan 

Singh, 145, 184. 

Satnarain Das, 73. 

Satyabodha Ramchandra, 13. 

Savarkar (Ganesh D.), 79. 

„ (Vinayak D.), 7. 

Sayad Abdul. 47. 

Sayed Ally, 420. 

Sayyad Habib, 13. 

Sayyapureddi, 37. 

Schlesinger, 151. 

Schooner Exchange v. M’Faddon, 3. 
Scully (John), 73. 

Seddon v. Loane. 332. 

Sesha Ayyar v. Krishna Ayyar, 210, 217. 
Shah Ahmed, 24. 

Shaik Adam, 301. 

Shailabala Dasee, 256. 

Shama Charan Das v. Kasi Naik, 16C 
,, Churn Roy, 152. 

Shambu Dial, 213. 

Shamlal, 269. 

Sharasoondur, 320. 

Shankar ( 5 Bom. 403), 294. 

„ (12 Bom. L. R. 765), 100. 

,, Bhagvat, 309. 

Shanta (Bai) v. Umrao, 418, 420. 
Sharfa, 175. 

Sharina, 160. 

Shasti Churn Napit, 183. 

Shava, 150. 

Sheefait Ally, 23. 

Sheik Saheb, 306. 

Sheikh Amjad, 203, 222. 

,, Arif, 301. 

„ Bahadur, 259. 



TABLE OF CASES. 


xliii 


Sheikh Choollye, 235. 

,, Haidar a. Syed Issa, 5, S. 
Moneeah, 42. 

Shekh Husan, 299. 

Slieo Cliaran, 334. 

„ Dayal (7 All. 459), .381 . 

,, „ (55 All. 689), 112. 

., Dial Mai, 79. 

,, Progash o. Bhoop N.arain, 145. 
,, Shankar, 219. 

,, Surun I). Mohomed, 31, 53. 
Sheodurshun Dass, 341. 

Shera, 431 . 

Sheru, 62. 

Shewdhar Sukul, 334. 

Shetya, 336. 

Shib Charan, 434. 

„ Lai. 71. " 

,, Sharma, 120, 220. 

Shibo Prosad Pandah, 409. 

Shifait Ali, 369. 

Shimbhu Narain, 269. 

Shivram, 18, 300. 

Shonaullah, 37. 

Shoshi Bhuaan v. Walmsley, 09. 
Shuja-ud-Ahmad, 385. 

Shwe Kun, 355. 

Silajit Mahto, 112. 

Singaraju Nagabhushanam, 413. 
Singaram, 230. 

Singh (U. S. N.), 110. 

Singhara, 344. 

Sipahi Singh, 26. 

Sis Ram, 286. 

Sita, 321, ,322. 

,, Ram (13 Luck. .300). 40. 

,, „ (42 All. 204), .3.31. 

,, ,, Rai, 302. 

Sital (11 Luck. .384), 88. 

„ (17 Luck. 513), 44. 

„ Prasad, 281, 282. 

Sivakoti Svvami, 219. 

Sivan Chetti, 109. 

Sivanupandia Thevan, 347. 

Skinner v. Orde, 398. 

,, V. Skinner, 398. 

Slater, 414. 

Smith (4 T. R. 414), 210. 

„ (3 F. & F. 504), 371 . 

„ (L. & C. 007), 335. 

„ (53 Cal. 333), 245, 2-17. 

Sobha, 229. 

Sohrab, 238. 

Solai, 364. 

Soma, 282. 

Sommaima, 145. 

Sonappa Shina Shetty, 87. 
Sookmoy Ghose, 373. 

Soshi Bhushan, 19, 370. 

Sothavalan v. Rama, 43. 


South betton Coal Co. t). N. E. News 
Association, 410. 

South Indian Railway Co. v. Raraa- 
krishna, 69. 

Spier (R.), 81, 432. 

Sree Ram Saksena, 215. 

Sreenath Ghose, 138. 

Sri Churn Chungo, 19, 298, 300. 

„ Lai, 123. 

,, Narayan v. Mahammad, 389. 
Sricharan Bavri, 48. 

Srilal Chamaria, 84, 91. • 

Srinivasa Ayyangar, 136. 

Srinivasan, 371. 

Sriramulu Naidu, 381. 

Stephens, 202. 

„ V. Myers, 274. 

Stevens n. Biller, 331. 

Stoddart v. Sagar, 218. 

Subba, 141,150. 

„ Naik, 241. 

,, Reddi v. Munshoor Ali, 301. 

Subbian Servai, 301. 

Subha Chand, 334. 

Subhan, 221. 

Subordinate Judge, Hoshangabad c. 

Jawaharlal, 186. 

Subramania v. Venkata, 222. 

„ Ghanapathi, 163. 

Suchit Raut, 13, 435. 

Sukaroo Kobiraj, 31, 244, 246. 

Sukha, 431. 

„ Singh, 349. 

Siihamoy Maitra, 20, 385. 

Sukhdayal v. Saiaswati, 411. 

Sukhdeo, 407. 

,, Pattak, 131. 

Sukhnandan Rai, 41 . 

Suleman, 145. 

„ Shamji, 205. 

Sullivan, 102, 103. 

,, 0 . Norton, 410. 

Sultan (P. R. No. 3 of 1888), 170. 

„ (12 Lab. 442), 26. 

„ n. Major C. de M. Welborne, 142, 

Sumat Prasad. 156, 380. 

Sundaresw'ara Srauthigal, 267. 

Sundar Singh, 338. 

Sunder Singh, 25. 

Sunker Gope, 333. 

Sunnumuduli, 237, 241 . 

Supadi, 247. „ 

Superintendent and Remembrancer ol 
Legal Affairs, Bengal v. Daulatram, 
380. 

Superintendent & Leg. Rem. Bengal 
V. Taraknath, 153. 

Suppakon, 163. 

Suppiah, 285. 



xliv 


the INDIAN PENAD CODE. 


Suprosunno, Gliosaul, 269- 
Sur Nath Bhaduri, 157. 

Surendra Narayan Adhicarry, iwi- 
Nath Basu, 329. 

Ghosh, 20, 21. 371, 372, 

J5 

373. 

Surendranath Das, 294. Prairt 

Surendro Nath Banerjee v. High Court 
Judges, 13. 

Suiesli Chandra Sanyal, 102. 

Suri Venkatappayya Sastn o. Madula 
Venkanna, J8, 300. 
Suryanarayanamoorty, 243. 

Susenbihari Ray, 163- _ 

Svami Nayudu a. Subramanm, 30. 
Swindall, 246. 

Syed Husain, 381. 


T. H. Bird, 356. 

Tafaullah, 181. 

Taher Khan, 285. 

Taki Husain, 407, 410. 

Taratna Ghantaya, 18, 300. 

Tandi Bam, 306. 

Tanumal Udhasing, 309, 437. 

Tarak Das Gupta, 427. 

Tataknath Baidya, 380. 

Tayee, 253. 

Tayler, 13. 

Taylor, 433. 

,, a. Smetten, 216, 217. 

Teekai Sheer, 312, 

Teja, 315. 

Tek Chand, 282. 

Telapolu Subbadu, 267. 

Thakar Datt, 215. 

Thakuri, 142. 

Thandavarayudu, 203. . . 

The Assistant Sess. Judge, North Arcot 
V. Baraammal. 379. 

The Govt, of Bengal v. Umesh Chunder, 
339, 434. 

The Mun. Conuns, of Calcutta v. Maho- 
med All, 202 . 

The Parlcment Beige, 3. 

Theethumalai Gounder, 113. 

Thewa Ram, 153. 

Thiagaraya u. Krishnasaiiu, 408, 421. 
Thimmachi, 145. 

Tholasingam, 398. 

Thomas, 238. 

„ Allen, 11. 

„ Bailey, 298. 

,, Gnosil, 312 . 

„ Jones, 899. 

Thompson (1 Beng. L. R. 1), 10. 

„ (Unrep. Cr.C. 721), 246. 

Thornotti Madathil Poker, 24. 
Thurbom, 321. 

Tika, 279. 


Tilak (B. G. ), 100, 102, 150. 

Tippa, 290. 

Tirakadu,U1.112. 

Tiruchittarabala Pathan, 143. 

Tirumal Rcddi, 79. 

Tiruvengada Mudali v. Tripurasundan, 
414, 419, 420, 421. 

Todur Mai a. Must. BhoU, 168. 

Tofel Ahmed Miya, 210. 

Tohfa, 145. 

Tola Ram, 59. 

ToUett.'SOa. 

Tolson, 51, 53, 398. 

Tookaram, 152. 

Torap All, 161. 

Towers, 242. 

Trebilcock, 297. 

Troylukho Nath Chowdhry, 84, 303. 
Tucker, 147. 

Tula Ram, 342. 

Tulja, 153. 

Tolsha, 236, 252, 428. 

Tulsidas ». BilUmoria, 417. 

Tulsiram, 72, 144. 

Tyler, 68. 


U. AtJNO Pe, 410, 411, 421. 

U. Damadaya, lOX. 

U. Ka Doe, 325. 

U. Maung Gale, 330. 

U. S. N. Singh, 116. 

U. Si Noor Mahomed, 300. 
Ujagar Singh, 244. 

Uma CUaran Singh, 113. 
Umadasi Dasi, 68. 

Umar Din, 221. 

Umed, 20. 

’ „ Singh, 411. 

Umesh Chandra Kar, 20- . 
Uroi, 80, 390, 398. 

Umr Singh, 46. 

Umrao Lai, 381. 

,, Singh, 315. 

Upendra Nath Das, 70. 

Usill n. Hales, 413. 

VADtVHXD, 14, 876. 
Vallabhram, 158, 304, 378. 
Varnakote Illath, 407. 
Varthappa, 358. 

Vasta Chela, 239. 

Vasudeo Gogte, 230. 
Yasudevan v, Mammod, 217 . 
Vaz o. Dias, 424. 

Vazirally, 216, 217. 
Vedamuttu (A.), 159. 
Veerahadra PiUai, 111. 
VeeranaNadan, 70. 
Velayudham, 22. 

Venkaji Bhaskar, 138. 



TABLE OF CASES. 


xlv 


Venkappa, 210. 

Venkata Reddy, 419, 420, 421. 

,, Subba Reddy, 268. 
Venkatachala Mudali, 269. 
Venkatachalam PiUai, 153. 

Venkatasami (14 Mad. 229), 304, 321. 

,, (15 Mad. 131), 186. 

„ (Weir. 187), 252. 

Venkatesu v. Kesanrma, 355. 
Venkatrao, 13, 186. 

Venkayya, 134. 

Vernede, 306. 

Vidyasagar Pande, 249. 

Vijiaraghava Chariar, 220. 

Villensky, 333. 

Vinayak Atmaram v. Shantaram Janar- 
dan, 415. 

Vinayak- D. Savarkar, 7. 

Vinayek, 431. 

Virappa Chetti, 202. 

Virasami, 151. 

Virji Bhagwan, 415. 

Vithabai Sukha, 292. 

Vithal Narayan, 20. 

Vithu, 394. 

VuUappa a. Bheema Row, 856. 

Vyapuri, 349. 

WaDhawa, 44. 

Wahid UUah Ahrari, 411. 

WaUdad, 431. 

Waliace-Johnson, 100. 

Walsh’s case, 304. 

Walton, 308. 

Waryam Singh, (7 Lah. 141), 62. 

,, „ (22 Lah. 423), 24. 

Wazir Jan, 43, 45. 

,, Singh, 329. 


Welch’s Case, 325. 

Weld I). Hornby, 202. 

Wellard, 123. 

Wenman v. Ash, 408. 

Wennhak v. Morgan, 408. 

White (1 Leach 430), 31. 

„ (6 Cox 213), 301. 

,, V. Bywater, 207. 

Wilkinson, 332. 

William Case, 294. 

,, Edgell, 353. 

,, Keegan, 248. 

,, Tayler, 13. 

,, Taylor, 433. 

WUliaras ([1893] 1 Q. B. 320), 294. 

„ . ([1923] 1 K. B. 340), 294. 

Woodgate ti. Ridout, 413. 

Woolfun Bibi v. Jerasat, 418. 
Woolmington v. The Director of Pub. 

Pros., 235. 

Wright (J.), 413. 

Yadali V. Gaya Singh, 415. 

Yakoob Sahib, 38. 

Yalla Gangulu v. Mamidi, 80. 

Yar Muhammad, 148. 

Yasin Sheik, 239. 

Yella, 317. 

Yeok Kuk, 300. 

Yusuf Mian, 175, 170. 

Zakir Hus.ain, 153, 155. 

Zakiuddin, 203. 

Zalim Rai, 241. 

Zarabibi v. Abdul, 283, 

Zipru, 349. 

Zoolfkar Khan, 01. 

Zor Singh, 363. 




THE 


INDIAN PENAL CODE 

( ACT XLV OF 1860 ). 


[ Received the assent of the Governor-General 
on October 6, 1860. ] 


CHAPTER I. 


Introduction. 


Whereas it is expedient to provide a general Penal Code for British 
Preamble. India; it is enacted as follows : — 


1. This Act shall be called the Indian Penal Code, 
and shall take effect throughout British India. 

COMMENT. — The Indian Penal Code was drafted by the first Indian Law Com- 
mission of which Mr. (afterwards Lord) Macaulay was the President, and ^vas sub- 
mitted to the Governor-General of Iiidi^in Council in 1837j but it was not until 
1860 that it took its place on the Indian Statute Book. 

Before 1800, the Knglish criminal law', as modified by several Acts,^ was adminis- 
tered in the Presidency-towns of Bombay, Calcutta and Madras. But in the 
mofussU, the Courts were principally guided by the Mahomedun criminal law, 
the glaring defects of wliich were partly removed by Regulations of tlie local Govern- 
ments. In 1827, the judicial system of Bombay was thoroughly revised and from 
that time the law wliicli the criminal Courts administered w as set forth in a Regula- 
tion- defining offences and specifying punisliments. But in the Bengal and ?^Iadras 
Presidencies the Mahomedan criminal law W'as in force till the Indian Penal Code 
came into operation. 

Offences committed prior to operation of Code. — Such offences are still 
punishable under the old Acts and Regulations. ^ 

Extension. — The Code has been extended to several places by special legislation. 


Title and extent 
of operation of the 
Code. 


1 9 Geo. IV, c. 74; Acts VII and 
XIX of 1837; Act XXXI of 1838; 
Acts XXII and XXXI of 1839; Acts 
VII and X of 1844; Act XVI of 1852. 


2 XIV of 1827. 

3 Mulua^ (1878) 1 All. 599, contra, 
Diljour Missert (1877) 2 Cal. 225, f.b. 


I. P. c.— 1 
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2. Every person^' shall be liable to punishment under this Code and 
PunisJuncni of offc-ii- otherwsc for every act or omission contrarv to 

Britisu'india'^'^ w'thm the provisions thereof, of which he shall be guiltv 
within British India^. 


CO>IMEXT. — ^This section deals with the intra-territorial operation of the Code. 
It makes the Code universal in its application to every person in any part of British 
India for every act or omission contrary to the provisions of the Code. It pic- 
scribes no fixed time within which prosecution should be launched, as it folluns 
the manim nullum temmis occurrilregi. 

1. ‘Every person.’ — Every pei-son is made liable to punishment, without dis- 
tinction of nation, rank, ca.ste or creed, provided the offence with which he is charced 
tias been committed some part of British India. A foreigner who enters tire 
British territories and thus accepts the protection of British laws virtually gives 
an assurance of his fidelity and obedienpe to them and submits himself to their 
operation. It is no defence on behalf of a foreigner that he did not know he was 
doing wrong, tire act not being an otl'ence in his own country. Though this is 
no defence, yet it is a matter to be considered in mitigation of punishment.' .V 
person was indicted for an unnatural offence committed on board of an East India 
ship, lying in St. Katherine’s Dock. It was argued that he was a native of Baghdad 
where his act would not have amounted to an offence, but it was held that that uas 
not a legal defence.* 

There are, however, certain high officers of the Crown who are not amenable to 
the provisions of the Code in view of statutorj' exemptions created in their favour. 
The Courts in British India are proliibited from issuing a process against the 
Governor-General, the Governor of a Province, or the Secretary of State.' 
Similar immunity extends to the Chief Justices and Judges of the Indian High 
Courts.' Offences Comnutted by them shall be enquired of, heard, tried and 
determined, in the Court of King's Bench in London.* The trial of such offences 
is regulated by a special procedure.* 

Ihere is no exception in favour of anyone in the Penal Code, but the following 
persons arc always exempted from the jurisdiction of criminal Courts of e\'cry 
country : — 

c 1. So vereign .— The Sovereign can do no wrong, and is, therefore, not liable 
to punisKment. Blackstone' says : suit or action can be brought against the 

king, e\ en in civil matters, because no court can have jurisdiction over him. For 
all jurisdiction implies superiority of power : authority to try would be vain and 
idle, without an authority to redress; and the sentence of a Court would lie con- 
temptible, unless that Court had pow'er to command the execution of it: but w ho. 
says Finch, shall command tlie king? Hence it is likewise, that by law the person 
of the king is sacred, even though tlie mc.o.sures pursued in his reign be completeiy 
tyrannical and arbitrary: for no jurisdiction upon earth has power to try him m 
a criimnal way; much less- to condemn him to punishment. If any foreign juris- 


' £:sop, (1830) 7 C. & P. 450; Ji- 
tcndranalh Glio.ih v. The Chief Secre- 
tary to the Government of Bengal, (tOJjg) 
60 Cal. :36). 

* Esop, sup. 

' Government of India Act, 10.33, 
25 & 20 Geo. V, c. 42, s. 306. 


‘ 13 Geo. in, c. 63, ss. 17, 30. 

* 11 WUl. tv, c. 12. s. 18; 18 Geo. Ill, 
c. 03, s. 3»; 31 Geo. HI. e. 70, ss. 4, ,7 

* 24 Geo. Ill, c. 25, ss, 045-8 and 
26 Geo. Ill, c. 57, .ss. 1-28. 

’ Vol. I, (1829), p. 242. 
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diction liad this powei’, as was formerly claimed by the Pope, the independence of the 
kingdom would he no more: and, if such a power were vested in any domestic tri- 
bunal, there would soon be an end of the con.stitution, by destroying the free agency 
of one of tile constituent parts of the sovereign legislative power.” 

2. Foreign Sovereigns . — The world being composed of distinct sovereignties, 
possessing equal rights and equal independence whose mutual benefit is promoted 
by intercourse with each other, and by an interchange of those good offices which 
humanity dictates and its wants require, all sovereigns have consented to a relaxa- 
tion in practice, in eases under certain pecubar circumstances, of that absolute 
and complete jurisdiction within their respective territories which so^'ereignty 
confers. ..One sovereign being in no respect amenable to another and being botmd 
by obligations of the highest character not to degrade the dignity of his nation, by 
placing himself or its sovereign rights rvithin the jurisdiction of another, can be 
supposed to enter a foreign territory only under an express licence, or in the con- 
fidence that the immunities belonging to his independent sovereign station, though 
not expressly stipulated, are reserved by implication, and will be extended to him.r 
The real principle on which the exemption of every sovereign from the jurisdic- 
tion of every Court has been deduced is that the exercise of such jurisdiction would 
be incompatible with his regal dignity — ^that is to say, with his absolute independence 
of every superior authority. “ 

3. Ambassadors . — The immunity of an ambassador from the jurisdiction of 
the courts of the Country to which he is accredited is based upon his being the 
representative of the independent Sovereign or State which sends him, and which 
sends him upon the faith of his being admitted to be clothed with the same in- 
dependence of and superiority to all adverse jurisdiction as the sovereign autho- 
rity whom he represents would be.® He does not owe even a temporary allegiance 
to the Sovereign to whom he is accredited, and he has at least as great privileges 
from suits as the Sovereign whom he represents. He is not supposed even to live 
within the territory of the Sovereign to whom he is accredited, and, if he has done 
nothing to forfeit or to waive his privilege, he is for all juridical purposes supposed 
still to be in his own country.* If he^grossly offends, or makes an ill use of his 
character, he may be sent home and accused before his master, who is bound either 
to do justice upon him, or avow himself the accomplice of his crimes. But there 
is a great dispute among the writers on the laws of nations, rvhether this exemp- 
tion of ambassadors extends to all crimes, as well natural as positive; or whether 
it only extends to such as are mala prohihita, as coining, and not to those that are 
mala in se, as murder.® A direct attempt against the life of the Sovereign, ambas- 
sador, or one of his suite, would directly be punishable by the State.® 

4. Alien enemies . — In respect of acts of war alien enemies cannot he tried by 
criminal Courts. “Aliens, who in a hostile manner invade the kingdom, whether 
tlicir king were at war or peace with ours, and whether they come by themselves 
or in company with English traitors, cannot be punished as traitors, but shall be 
dealt with by martial law.”' If an alien enemy commits a crime unconnected 
with war, e.g., theft, he would be triable by ordinary criminal Courts. 


* Per Marshall, C. J., in Schooner 
Exchange v. M’Faddon, (1812) 7 Crunch 
110, 136, 137. 

® Per Brett, L. J., in The Parlernent 
Beige, (1880) 5 P. D. 197, 207. 

® Ibid. 


* fei- Lord Campbell, C. J., in 
Magdalena Steam ^Navigation Compann 
v. Martin, (1859) 2 E. & E. 94, 111. 

® Blackstone, Vol. 1, (1829), p. 2.53. 
® 2 Hale P. C., pp. 90-99. 

1 Hawk. P. C., c. 2, s. 6. 
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n. Foreign army . — lYhen armies of one State are by consent on the soil of a 
foreign State they are exempted from the jurisdiction of the State on whose soil 
they are. 

0. TFnr ships.— -Men-of- war of a State in foreign waters are exempt from the 
jurisdiction of the State within whose territorial jurisdiction they are. The do- 
mestic Courts, in accordance with principles of international law, will accord to 
the ship and its crew and its contents certain immunities. The immunities can. 
in any case, he waived by the nation to which the public ship belongs. ^ 

2. ‘Within British India.’ — If the offence is committed outside British Iruli.i 
it is not punishable under the Penal Code, unless it has been made so by means of 
special provisions such as ss. 3, 4, 108A, etc., of the Code. A subject of an Indian 
State, who is guilty of retaining stolen property within that State, is not liable to be 
punished under the Penal Code.^ 

Territorial jurisdiction. — The general territorial jurisdiction of a State extends 
into the sea as far as a cannon-shot will reach, which is usually calculated to be 
a marine league, or three miles. Tlie territories, strictly speaking, of a State include, 
therefore, not only the compass of land, in the ordinary acceptation of the term, 
belonging to such State, but also that portion of the sea lying along and washing 
its coast, which is commonly called its maritime territorj'. The laws of that State 
apply to acts committed within them. It is by the assent of nations that the tliree- 
milc belt of sea has been brought under the dominion of everj^ State. In the 
Fraconia case the question arose whether the British Courts had jurisdiction m er 
a foreigner in command of a foreign ship, who, whilst passing within three miles of 
English shores, ran into a British sliip and caused loss of life. It was iield that in 
the absence of statutory enac tment the Central Criminal Court had no power to try 
such an offence.^ This decision led to the passing of the Territorial Waters Jurisdic- 
tion Act, which has been extended to India. Prior to the decision in the Erajicoiiiu 
case the Bombay High Court had held* that an offence committed on the high seas 
but within tlirec miles from the coast of British India, as being committed within 
the territorial limits of British India, was punishable under the provisions of the Penal 
Code. In this case certain of the inhabitants of a \iUage sallied out in boats and 
pulled up and removed a number of fishing-stakes lawfully fixed in the sea within tin ce 
miles from the shore by the villagers of a neighbouring village. It was held that tlic 
local criminal Court had jurisdiction over the offenders, that the Penal Code u astlic 
substantive law appUcable to the case, and that the offence amounted to mischiel. 

By the Territorial IVaters Jurisdiction Act, s. 2, an offence committed by a pci son. 
whether he is or is not a subject of His .Majesty, on the open sea within tlie tcrritori.d 
waters of His Majesty s dominions, is an offence within the jurisdiction of thc-Vdiuinil, 
although it may have been committed on board, or by means ofa foreign ship, and tlie 
person who committed such offence maybe arrested, tried, and punished accordingly.^ 

“Offence,” as used in this Act, means an act, neglect, or default of such a des- 
cription as would, if committed within the body of a county in England, be punish- 
able according to the law of England (s. 7). 

The “jurisdiction of the admiral” includes the jurisdiction of the admiralty of 
England and Ireland, or either of- such jurisdictions as used in any Act of Parlia- 

* Chung Chi Cheung, [lB3y] A. C. ‘ Kostya Jinma, (1871) 8 B. H. C. 
160. (Cr. C.) 63. 

Gunna, (1926) 48 All. 687. ‘ 41 & 42 Vic., c. 73. 

‘ Keyn. (1876) L. R. 2 Ex. D. 63. 
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ment; and for the purpose of arresting any person, the. territorial waters shall be 
deemed to be within the jurisdiction of any Judge, Magistrate, or Officer having 
power to issue warrants for arresting persons charged with offences committed 
within the jurisdiction of such Judge, Magistrate, or Officer {ibid). 

“Territorial watere” means such part of the sea adjacent to the coast as is deemed 
by international law to be within the territorial sovereignty of His Majesty; and for 
the pur-pose of any offence under this Act, it means any part of the open sea within 
one marine league of the coast measured froip low rvatermark (ibid). 

\Vliere the prisoner is not a subject of His Majesty, proceedings against him 
shall not be instituted in any of the dominions of His Majesty out of the United 
Kingdom, except with the leave and certificate of the Governor of that part (s. 3). 

3. Any person liable, by any Indian Law, to be tried for an offence 
Punishment of offen- committed beyoiid British India shall be dealt with 

ces commiUed bevoiid, " .. 

but which by law may accorcliug to the provisions 01 this Code lor any act 

be tried within, British ,, t • 

India. committed beyond British India in the same manner 

as if such act had been cormnitted within British India. 

COMMENT. — This section and section 4 relate to the extra-territorial operation 
of the Code. The words of this section postulate the existence of a law that an 
act constituting an offence in British India shall also be an offence when committed 
outside British India. Thus taking part in a marriage which is prohibited by the 
Child Restraint Marriage Act by a British Indian subject beyond British India is 
not an offence which can be punished in British India. i This section only applies 
to the case of a person who at the time of committing the offence charged was amen- 
able to a British Court.* A Native Indian subject of His Majesty, beingasoldier in 
the Indian army, committed a murder in Cyprus, while on seviee in such army, and 
was charged -with this offence at Agra. It was held that he might be dealt with in 
respect of such offence by the criminal Courts at Agra.* 

The operation of the section is restricted to the cases specified in the Indian 
E.xtradition Act and the Criminal Procedure Code, ss. 180 and 188. 

Extension of Code to 4. The provisions of this Code apply also to 

extra-terrilorial offen- i i 

ces. any oileuce committeci by — 

(1) any Native Indian subject of Her Majesty in any place witho-nt 
and beyond British India ; 

(2) ■ any other British subject within the territories of any Native 
Prince or Chief in India ; 

(-3) any servant of the Queen, whether a British subject or not, 
within the territories of any Native Prince or Chief in India ; 

(4) any person on any ship or aircraft registered in British India 
wherever it may be. 

Explanation. — In this section the woref “offence” includes every act 

1 Sheikh Haidar V. Syt'd Issa, * Sarmtikh Singh, (1879) 2 All. 

Nag. 241. 218, v.B. 

= Pirlai, (1873) 10 B. H. C. 3,76. 
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committed outside British India which, if committed in British India, 
would be punishable under this Code. 

ILLUSTRATIONS. 

(а) A, a coolie, who is a Native Indian subject, eoimiiits a murder in Ufianclii. 
He can be tried and convicted of murder in any place in British India in wliicli 
he may he found. 

(б) B, a European British subject, commits a murder in Kashmir. He can 
be tried and convicted of murder in’any place in British India in which he may 
be found. 

(c) C, a foreigner, who is in the service of the Punjab Government, commit^ 
a murder in Jhind. He can be tried and convicted of murder at any place in Briti'-li 
India in which he may be found. 

(d) D, a British subject living in Indore, instigates E to commit a murder in 
Bombay. D is guilty of abetting murder. 

COMMENT. — ^This section sliows the extent to which the Code applies to offences 
committed outside British India. 

Grimes committed outside British India. — ^Where an offence is committed 
beyond the lijnits of British India but the offender is found within its limits, then 

(I) he may be given up for trial in the country where the offence was com- 
mitted {extradition), or 

(II) he may be tried in Briti.sh India (extra-territorial jurisdiction). 

(I) Extradition, — The scene of offence committed outside British India may 
be — 

(1) Any of the Indian States in which the Governor-General or Governor has 
a power and jurisdiction through a Political Agent. 

(2) Some foreign State. 

(8) Some part of the Khg-Emperor's dominions. 

(1) Where an extradition offence (i.e., any such offence as is described in the 
first schedule of the Indian Extradition Act, XV of 1903) has been committed 
by a person, not being a European British ^subject, in the territories of such State 
and such person escapes into or is in British India, and the Political Agent in or 
for such State issues a warrant, addressed to the District Magistrate of any district 
in which such person is believed to be, for his arrest and delivery at a place and 
to a person or authority indicated in the warrant, such Magistrate shall act in pursu- 
ance of such warrant and may give directions accordingly.* 

(2) Where the scene of ofl'ence is some foreign State (i.e., a State to which for 
the time being, the Extradition Acts, 1870 and 1873, apiily) the fugitive criminal 
may, if the Central Government thinks fit and the offence is not of a political 
character, be surrendered if a requisition is made.* 

But if the foreign State is not of the above description, then there is no .Act. 
or provision in any Act, for the giving up of a foreign subject, found in British 
India, who has committed a crime in that State. 

Extradition, as between thcBritish Government and Non-Asiatic States, is granted 
only if there is any treaty. Sucli are the Portuguese Treaty Act (IV of 1880) 
and the Treaty with France (1909). 

(3) Where a person accused of having committed an offence specified in s. !) 
of the Fugitive Offenders’ Act, 1881, or s. 19(d) of the Indian Extradition Act (vi/.. 

* The Indian Extradition. Act, XV * Ibid., s. 3. 
of 1903, s. 7 (1). 
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treason or any other offence punishable with rigorous imprisonment for a term of 
twelve months or more, or with any greater punishment), in one part of His Majesty's 
dominions, has left that part, such person, if found in another p.art of His Majesty’s 
dominions, shall be liable to be apprehended and returned in manner provided by 
the Fugitive Offenders’ Act to the part from which he is a fugitive. 

(II) Extra-territorial jurisdiction. — British Indian Courts are empowered to 
try offences committed out of British India either on (A) land or (B) high seas. 

(A) Land. — By virtue of ss. 3 and 4 of the Penal Code, and s. 188 of the Code 
of Criminal Procedure, local Courts can take cognizance of offences committed 
beyond the territories of British India. tVherc the Court is dealing with an act 
committed outside British India by an Indian subject which would be an offence 
punishable under the Penal Code if it had been committed in British India, s. 4 
constitutes the act an offence and it can be dealt with under s. 188 of the Criminal 
Procedure Code.i 

Section 188 of the Criminal Procedure Code provides that — 

(а) I'V’hen a Native Indian subject of His Majesty commits an offence at any 
place without and beyond the limits of British India, or' 

(б) when any British subject commits an offence in the territories of any Native 
Prince or Chief in India, or 

(c) when a servant of the Queen (whether a British subject or not) commits 
an offence in the territories of any Native Prince or Chief in India, 
he may be dealt with in respect of such offence as if it had been committed at 
any place within British India at wliich he may be found : 

Provided that no charge as to any such offence shall be inquired into in British 
India unless the Political Agent, if there is one, for the territory in which the of- 
fence is alleged to har'e been committed, certifies that, in his opinion, the charge 
ought to be inquired into in British India; and, where there is no Political Agent, 
the sanction of the Provincial Government shall be required. 

The word ‘found’ in this sectio n means not where a person is discov'ered but 
w'here he is actually present.* A man tjrouglit to a place against his will can be 
said to be found there.* When a man is in the country and is charged before a 
Magistrate with an offence under the Penal Code, it will not avail him to say that 
he was brought there illegally from a foreign country. The Bombay High Court 
has laid down this principle, following English precedents, in Savarkar'x case. The 
accused Savarkar had escaped at Marseilles from the custody of police-officers 
charged with the duty of bringing him from London to Bomb.ay, but was re-arrested 
there and brought to Bombay and committed for trial by the Special Magistrate at 
Nasik. The High Court held that the trial and committal were valid.* 

The w'ords 'Native Indian subject’ mean only native subjects dc jinc and not 
de facin, Occ<asional residences in British territory cannot be taken to render a 
person, who is not de jure a subject, a subject for the purpose of criminal juris- 
diction being exercised over him for an act committed in a foreign teiiitmy. which, 
if committed within British territory, would have been an offence cognisable by 
British Courts.* , 


* Narayan Mahale, (1935) 37 Bom. 
L- R. 88.5. 

“ Maganlal, (1882) 6 Bom. 622. 

* Lopez and Satikr, (1858) 27 L. J. 


(M. C.) -18. 

* Vinayal: D. Savarkar, (1910) 13 
Bom. L. R. 290, 35 Bom. 22.5. 

• * Fakir, (1884) P. R. No. 1 of 1885. 
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Section -J. gives extra-territorial jurisdiction but as the Explanation says the 
acts committed must amount to an offence under the Penal Code.’ Taking part 
in a marriage ivhioh is prohibited by the Child Marriage Restr-aint Act by a Bi itisli 
Indian subject beyond British India is not an offence which can be punished in 
British India because the act is not made punishable under the Code.” 

The Governor-General in Council can by order authorize and empower any Iligli 
Court to exercise all or any portion of the jurisdiction anrf powers conferred on it 
by His Majesty’s Letters Patent, in respect of Christian subjects of His Jlajcsty 
resident ivithin the dominions of Princes and States of India in alliance uith His 
Majesty.” 

Acts done within British as well as foreign territory. — A person who is a 
subject of the British Government is liable to be tried by the Courts of this countiy 
for acts done by iiini, partly within and partly without the British territories, pro- 
vided the acts amount together to an offence under the Code.* 

Subsequentannexationor transfer of territory where offence is committed. 
— A person, after having committed dacoity attended ’vith murder, absconded to 
Bhootan. which was subsequently annexed by the British Government. It uas 
held that he could lie tried and convicted for the offence by the British Courts.* 
Similarly', where certain persons were charged with committing an offence at ii 
place in British India and committed to a Court of Session, and the place uheic 
the offence was committed bcoame part of a Native State subsequently', it Mas 
held that the Briti.sh Courts were not deprived of jurisdiction inasmucli as at tlie 
time of the transfer of tlie place where the offence was committed the accused Mere 
in British India in custody in point of law of a Court of competent jurisdiction.* 

(B) High seas. — Admiralty jurisdiction. — The jurisdiction to tiy offences 
committed on the high seas is knoMn as the admiralty' jurisdiction. I t is founded 
on t he p rinciple that a ship on tlie high seas is a floating island bel onging to the 
nati on-wli^e ll.ag she is Hying. ^ " 

Admiralty jurisdiction extends over — 

(1) Offences committed on British ships on the high seas. 

(2) Offences committed on foreign shipis in British territorial waters. 

(3) Pirates. 

Admiralty jurisdiction extends over British ships, not only on the high .sens 
but also in rivers below the bridges, where the tide ebbs and floM's and Mberc grciit 
ships go.’ It extends over British ships although they may be at a spot vhere 
the municipal authorilie.s of a foreign country might exercise concurrent jurisdidion, 
if ini'okcd. Ever since the time of Richard II this jurisdiction has exfcniltii lo 
M’licre great sliips go as part of their voyage for the purpjoses of trading, aiul nil 
persons, M-hethcr Britisli subjects or foreigners, who happen to be on board sucli 
ships, are entitled to the protection of English law.” It makes no difference M latlicr 
the offender comes voluntarily on board the British sliip or is brought and detaiiuii 
there against bis ivill; nor M’hcther he comes voluntarily within the Jurisdiction 


1 Kambhnrthi, (1923) 23 Bom. L. 
R. 772, 47 Bom. 907; Shcilih Haidar 

V. fiycdlssa, [1939] Nag. 211. 

” Slicildi Haidar v. Sijed lA'Sfi,''[1939] 
Nag. 211 . 

” 28 & 29 Vic., c. 1.3, s. 3. 

■* Moulvi Ahmudoollah, (18G5) 2 

W. R. (Cr.) GO. 


” Boopa. (186.3) 2 W. R. (Cr.) 49. 

“ Ravi Naresh Singh, (1911) 31 All. 
118; Ganga, (1912) 34 All. 4.31. 

’ Anderson, (1808) L. R. 1 C. ( ■ 
R. 101. 

s Anderson, (1808) L. R. 1. C. C. 
R. 101; Carr, (1882) 10 Q. B. H- Hi. 
86 . 
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of the particular Court by which he is tried or is brought within that jurisdiction 
against his will.i If one foreigner inflicts a blow on another foreigner in a foreign 
vessel on the high seas, and the person so struck a few days afterwards lands in 
England and dies there, the homicide is not cognizable by English Courts.^ 

The admiralty jurisdiction does not extend to any river, creek, or port within 
the body of a district. In such eases the ordinary criminal Courts have jurisdiction. 

With regard to the seashore, the ordinary criminal Courts and the Courts of 
Admiralty have alternate jurisdiction between high and low watermark.^ 

Offences committed on the high seas could not be tried at first by ordinary 
criminal Courts. They were only dealt with by tlie Admiralty Court. But now 
by virtue of the Admiralty Offences Act, 1849,* and the Merchant Shipping Act, 
1894,® such offences are triable in England as well as in India by ordinary criminal 
Courts, as if they were committed within the local jurisdiction of those Courts. 

Piracy. — ^Piracy is of two kinds, viz., piracy jure gentium, and piracy by the 
statute law of England. Piracy jure gentium is an offence against all nations. 
“The offence of piracy by common law',’’ according to Blackstone,* “consists 
in committing those acts of robbery and depredation u]5on the high seas, which, 
if committed upon land, would have amounted to felony there.” A pirate is one 
who is a source of danger to the vessels of all nations. To whatever country the 
pirate may have originally belonged, he is triable everywhere, his detestable occu- 
pation has made him the enemy of mankind, and he cannot upon any ground claim 
immunity from the tribunal of his captor.’ Actual robbery is not an essential 
element of the crime of piracy jure gentium. A frustrated attempt to commit 
a piratical robbery is equally piracy jure gentium.* 

.If the subjects of the same State commit robbery upon each other, upon the 
high seas, it is piracy. If the subjects of different States commit robbery upon 
each other, upon the high seas, if their re.spective States be in amity, it is piracy ; 
if at enmity, it is not; for it is a general rule, that enemies can never commit piracy 
on each other, their depredations being deemed mere act.s of liostility.® 

The admiralty jurisdiction extends to j>irates who are foreigners in the case of 
piracy jure gentium only. 

Jurisdiction of Indian High Courts. — Tlic High Courts of Bombay, Calcutta 
and Madras have the same admiralty jurisdiction as that of the late Supreme Courts. 
The jurisdiction of the Supreme Courts w'as that of the High Court of Admiralty 
in England as it stood in 1823. The Jurisdiction of the Supreme Courts in Vice- 
Admiralty was createdby commission from the High Court of Admiralty in England 
111 1843. Under Act XVI of 1891, the High Courts cf Bengal, Madras and Bombay 
are declared to be Colonial Courts of Admiralty within the meaning of statute 
.')3 & .54 Vic., c. 27. The effect of these statutes is to confer upon these High Courts 
the same jurisdiction as is vested in the Admiralty Courts of England. 

The offences which come xvithin the admiralty jurisdiction are now defined by 
the Merchant Shipping Act, 1894. 


’ Lopez and Saltier, (1858) Dears. 
& B. 525. 

’ Lezvis, (1857) 20 L. J. (M. C.) 
104, Dears. & B. 182. 

* 3 Coke 113. 

® 12 & 13 Vic., c. 96. 

* 57 & 58 Vic., c. 60. 


‘ Blckslonc’s Com. on the Laws 
of Engtmd, Vol. IV, p. 72 (4th edn.). 

’ Pbillimorc. International Law-, Vol. 
I, p. 488 (Srd. edn.). 

* Piracy Jure Gentium, [19341 A. C. 
586. 

B 


4 Coke 154. 
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Jurisdiction of mofussil Courts. — ^The jurisdiction to try offences committed 
on the 5ii"li seas was conferred on mofussil Courts by 12 & 13 Vic., e. 96. declared 
applicable to India by section 1 of 23 & 24 Vic., c. 88. Prior to the passing of the 
latter statute these Courts had no such jurisdiction. This jurisdiction has also been 
conferred by section 686 of the Merchant Shipping Act of 1894.* 

Presidency Magistrates’ Courts. — The Bombay High Court has held that the 
Presidency Magistrate has jurisdiction to trj' offences committed on a British ship 
during her voyage on the high seas.® The Calcutta High Court is of opinion that 
such jurisdiction is vested in the High Court under the Merchant Shipping Act.® 

Law and procedure to be followed. — Under the provisions of 12 & 13 Vic., 
e. 96, extended to India by 23 & 24 Vic., c. 88, persons charged with crimes on 
the high seas may be proceeded against in the Courts of British India in the same 
way as if the offence had been committed upon any waters situate within the limits 
of British India and within the limits of the local jurisdiction of its criminal Courts, 
and on conviction may be punished as if their crimes had been committed in England. 
Hence it was held* that the English law should be the substantive law of decision 
in cases made cognizable by the local tribunals by virtue of tliat statute. But 
now it is provided by s. 3 of 37 & 38 Vic., c. 27, that a person committing an of- 
fence oij the high seas shall, upon eonsnetion, be liable to such punishment as might 
have been inflicted upon him if the offence had been committed within the limits 
of British India: provided that if the offence is not punishable by the law of British 
India, the person shall, on con\iction, be liable to such punishment (other than 
capital punishment), as shall seem to the Court most nearly to correspond to the 
punishment to which such person would have been liable in case such offence had 
been tried in England. The statute, therefore, applied local punishment, that is, 
punishment under the Indian Penal Code, in the first instance. The procedure 
to be foUowed in such cases is the ordinary criminal prodeedure* and the offence 
charged must be an offence under the English law.* Thus we have the three following 
conditions neeessaiy — 

(1) The offence must be an offence under the English law, 

(2) The trial must be conducted under the Code of Criminal Procedure. 

(3) The punishment must be regulated by the Indian Penal Code. 

Liability of foreigners in British India for offences committed outside its 
limits. — The acts of a foreigner committed by him in territory beyond the limits of 
British India do not constitute an offence against the Penal Code, and, consequently, 
a foreigner cannot be held criminally responsible under that Code by the tribu- 
nals of British India for acts committed by him beyond its territorial limits. It 
is only for .acts done when the person doing them is within that territory over which 
the authority of Briti.sh larv extends, that the subject of a foreign State owes obedi- 
ence to that law and can be made amenable to its jurisdiction. Thus, when it is 
sought to punish a person, who is not a British subject, as an offender in respect 
of a certain act, the question is not ’where was the act committed,’ but ‘was tbal 


* 57 & 58 Vic., c. 60. 

® Chief ofjirer of the SS.* Mush- 
tari, (1901) 3 Bom. L. R. 253, 25 Bom. 
6.36. 

* Salimullah, (1912) .39 Cal. 487. 

* Elmslone, (1870) 7 B. H. C. (Cr. C.) 
89; Thompson, (1867) 1 Beng. L. R. 


(O. Cr. J.) 1. 

» Elmstone. (1870) 7 B. H. C. (Cr. C.) 
89; Thompson, (1867) 1 Beng. L. R. 
(O. Cr. J.) 1; Barton, (1889) 16 C.al. 
2,38; Gunning, (1894) 21 Cal. 782. 
' Gunning, ibid. 
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person at the time, when the act was done, within the lenitojyof British India?’ 
For, if he was not, the act is not an offence, the doer of it is not liable to be punished 
as an offender, and he is, therefore, not subject to the jurisdiction of criminal Courts. ‘ 

A foreign subject, resident in a foreign territorj' instigating the commission of 
an offence which, in consequence, is committed in British territory, is not amen- 
able to the jurisdiction of a British Court if the instigation has not taken place 
in British India.* But if a foreigner in foreign territory initiates an offence which 
is completed within British territory, he is, if found within British territory, liable 
to be tried by the British Court within whose jurisdiction the offence was completed.* 

CASES. — Admiralty jurisdiction. — English cases. — The accused, an English 
sailor, stole three chests of tea out of a British vessel when it was lying in a river 
in China. It was urged that as the vessel was twenty or thirty miles from the 
sea, the offence was not committed on the high seas. It was held that the offence 
was committed within the adnuralty jurisdiction.* An American, serrtng on 
board a British ship, caused the death of another American sennng on the same 
ship, under circumstances amounting to manslaughter, the ship at the time being 
in the river Garoime, within French territory, at a place below bridges where the 
tide ebbed and flowed and great ships went. It was held that the ship was with- 
in the admiraltj' jurisdiction, and that the prisoner was rightly tried and con- 
victed at the Central Criminal Court.® A foreigner, having committed larceny 
in England, was followed to Hamburg by an English police-officer who arrested 
him without a warrant, and brought him against his will on board an English steamer 
trading between Hamburg __and London, and^here kept him in custody in 
order that he rnight be tried foj the larceny in England. During the voyage, whilst 
the steamer was on the high seas, he shot the officer out of malice prepense and not 
with a viw to escape. It w-as held that he w'as guilty of murder within the admiralty 
jurisdiction.* Certain bonds were stolen from a British ship, whilst she was lying 
afloat in the river at Rotterdam, moored to the quay, and were afterwards wrong- 
fully received in England by the accused with a knowledge that they had been 
stolen. The place where the ship lay at the time of the theft was in the open river 
sixteen or eighteen miles from the sea, but^within the ebb and flow of the tide, and 
where large vessels usually lay. It did not appear who the thief was, or under what 
circumstances he was on board the ship. It was held that the larceny took place 
within the admiralty jurisdiction.* Where the accused and the deceased were 
foreigners, and the latter died at Liverpool from injuries inflicted by the accused 
on board a foreign ship on the high seas, it was held that the English Courts had no 
jurisdiction to try the accused.* 

Liability of foreigners in British India for offences committed outside its 
limits. — Where the accused committed dacoity in the Patiala State, but were 
found in British territory where they had stayed for three years, it was held that 
they were not liable to be tried by the British Court as they were foreign subjects, 

* Musst. Kishen Kour, (1878) P. C. C. 494. 

R. No. 20 of 1878; Jameson, [1896] * Anderson, (1868) L. R. 1 C. C. 

2 Q. B. 425. R. 161. 

* Pirtai, (1873) 10 B. H. C. (Cr. * ioaez and Satller, (1858) Dears. 

C.) 356; Baj Bahadur, (1918) P. R. & B. 525. 

No. 23 of 1918. ’ Carr, (1882) 10 Q. B. D. 76. 

* Chhotalal Babar, (1912) 14 Bom. * Lntis, (1857) 26 L. J. (M. C. 

L. R. 147. 104, Dears. & B. 182. 

* Thomas Allen, (1837) 1 Moody 
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and the ofTenee ivas eoiiunitted in forci^ territory.^ A girl was enticed aviay in 
the Faridkote State from the lawful guardianship of her husband by tlie accused , 
who were foreign subjects, and was found being conveyed by them by rail from tliat 
Slate to a station in the Ebawaipur State at the railway station oi Abdhar in the 
British territory'. It was held that, as the act of kidnapping w-as complete out-idc 
British India, the British Courts had no jurisdietioti to tiy and c-onvict the accused. - 
The accused, a subject of the Indian State of Junagadb. was cliarged with the offemv 
of attempt to murder, on board a ship belonging to him on the high seas some eightf t n 
miles off the coast of the Kanara district. It was held that the Magistrate of that 
district had no jurisdiction to try the accused.’ 

5. Nothing in thi.s Act is intended to repeal, vary, suspend, or affect 
aii\’ of the provisions of tlie Statute 3 and 4 
ll'iiliam I\’. Chapter S5,i or of anv Act of Parlia- 
ment passed after that Statute in anytvise affecting 
the FJast India Company or British India, or the inhabitants thereof ; 
or any of the provisions of any Act for punishing mutiny and desertion 
of officers, soldiers, sailors or airmen in the service of Her Majesty, or 
of any special or local law.^ 

COMMENT. — ^This section acts as a saving danse to s. 2. Though the Cede 
was intended to be a general one, it was not thought desirable to make it exhaus- 
tive, and hence offences defined bylocaland special laws were left out of the Code, 
and merely declared to be punishable as theretofore.’ 

1. ‘Statute 3 and 4 M'illiam IV, CSiapter 85.’ — This statute is knowm as ‘'the 
Government of India Act, 1833.” Section 51 of this statute say.s that the Sovereign 
legislative power for Briti.sh India is. as for all parts of His Majesty'‘s Dominions, 
the Sovereign and Parliament, who n delegating a power of legislation to the 
Governor-General in Council has expressly reserved the right to continue to IcgislaU- 
for the territories and inhabitants of British India. 


2. ‘Special or local law — Although an offence is expressly made punishable by 
a special or local law, yet it wUl be punishable under the Penal Code, if the facts 
come within the definitions of the Code.’ No such prosecution is admissiblr-. it 
it appears upon the whole frame of the special .4ct that it was intendedto be conijihU 
in itself, and to be enforced only by the penalties created by it;® but in the absence 
of anything in a special Act to exclude the operation of the Code, an intention on 
the part of the Legislature to exclude it should not be inferred.’ The distinc tion 
between a statute creating a new offence with a particular penalty and a stiitute 
enlarging the ambit of an existing olTenee by including nerv acts within it with a 
particular penalty is well settled. In the former case the new offence is punisl-abic 
by the new penalty only, in the latter it is punishable also by all such penaltie.s :is 
were applicable before the j4ct to the offence in which it is included. The princijile 


’ Nawabji. fl881) P. R. No. 37 of 
1881; Ibrahim, (1893) P. R. No. 7 of 
1894. 

’ Jaimal Sinnh, (1900) P. R. No. 1 
of 1901. 

’ Punja (Jurii, (1917) 20 Bom. L. 
R. 98, .12 Bom. 2:1.1. 

‘ (18C0) 3 Jt. II. C. (Appx.) 11 , 10. 


’ Hantarhandrappa, (1883) 0 M:id. 
249; Mrjlilal Shah, (19.30) 32 Bom. 
L. R. l.';02. Born. 89. 

® Chaiali Pershad v. Abdur Jiuh- 
man, (1894) 22 Cal. 131. 

’ loiam BaliltHh, (1884) P. R. No. 
10 of 188.>. 
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is that wliere a new offence is created and the particular manner in which proceedings 
should be taken is laid down, then proceedings cannot be taken in any other way.i 
However, a person cannot be punished under both the Penal Code and a special law 
for the same offence,® and ordinarily the sentence should be under the special Act.® 
This is, however, confined to cases where the offences are coincident or practically so.‘ 

Punishment for contempt under common law. — This section does not affect 
the common law principles introduced into the Presidency-towns when the late 
Supreme Courts were established. The High Courts in the Presidencies have poiver 
to pumsii the oilence of contempt on a summary proceeding in relation to proceed- 
ings before tliem not by virtue of the Penal Code but by virtue of the conmion law 
of England.® The Rangoon High Court has held that the High Court has power 
to deal wdth contempts summarily, instead of acting under s. 476 or 480 of the Code 
of Criminal Procedure or under Order XVI, r. 17, of the Code of Civil Procedure.* 
The Higli Court has power to punish, by coramitment for contempt, alibel published 
while the Court is not sitting,® 

The Calcutta High Court laid down that it had no jurisdiction to commit a person* 
for contempt of a criminal Court in the mofussil.® The Bombay High Court,* 
and the Allahabad High Court®” were of opinion that the High Court had such 
power. The latter rtew has been adopted in the Contempt of Courts Act, 1926, s. 2.®* 
All other Courts including the Judicial Commissioners’ Courts can only take 
action for contempt of Court under s. 228 of the Penal Code and s. 480 of the Code 
of Criminal Procedure.®* 


CHAPTER II. 

General Explanations. 

This Clmpter is for the most part an elaborate interpretation clause. It is a 
key to the interpretation of the wliole Code. The leading terms used are here 


defined and explained, -and the meanings 
throughout the subsequent chapters. 

® Bhalchattdra Hanadive, (1929) 
31 Bom. L. R. 1151. 1178, 54 Bom. 35. 

* Hussun All, (1873) 5 N. W. P. 49. 

” Kuloda Pyosad S\Iajitmdar, 

(1900) 11 C, W, N, 100; Bhonilal, (1931) 
33 Bom. L. R. 648. 

* Joli Prasad Gupta, (1931) 53 
All. 642. 649: SuchU Raul, (1929) 9 
Pat. 126. 

” Legal Remembrancer v. Maiilal 
Ghose, (1913) 41 Cal. 173 ; Surcitdro 
Nath Banerjee v. The Chief Justice 
and Judges of the High Court, (1883) 
10 Cal. 109, P.C.; Moti Lai Ghose, 
(1917) 45 Cal. 169: M. K. Gandhi, 
(1920) 22 Bom. L. R. 308; Satya- 
bodha Rainchandra, (1922) 24 Bom. 

L. R. 928; Marmaduke PickthaU, 
(1922) 25 Bom. L. R. 15; Marmaduke 
PickthaU (No. 2), (1922) 25 Bom. 


flius announced are steadily adhered to 


L. R. 107 ; Pursholtam v. Navanitlal, 
(1925) 28 Bom. L. R. 148; Fonnu- 
swanii Iyer v. Ganapaihi Iyer, (1923) 
45 M. L. J. 742; Sayyad Habib, (1925) 
6 L,ah. 528; Harkishen Lai. (1936) 18 
Lull. 69. 

® Ebrahim Mamoojee, (1926) 4 

Ran. 257. 

’ William Tayler, (1869) 26 C. L. 
J. 345; Banks, (1869) 26 C. L. J. 401. 

8 Amrila Bazar Patrika, (1913) 17 
C. W. X. 1253, 1282. 

* Balkrishna Govind Kulketrni, 

(1921) 24 Bom. L. R. 16. 

®“ Abdul Hasan Jauhar, (1920) 48 
All. 711. 

'® Bcnnet Coleman & Co., Lid. v. 
G. S. Mongo. (1937) 18 Lah. 34. 

®” Venkairao, (1922) 24 Bom. L.R. 
386, 40 Bom. 973. 
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6. Throughout this Code every definition of an offence, every penal 
provision and every illustration of every such defini- 

Deflnitions in the , i, , i ^ i , ■ 

Code to be understood tioii or penal provision, Shall be understood subject 
subject to except, one. cxccptions Contained in the chapter entitled 

“General Exceptions,” though those exceptions are not repeated in 
such definition, penal provision or illustration. 


ILLUSTRATIONS. 

(а) The sections in this Code, which contain definitions of offences, do not express 
that a child under seven years of age cannot commit such offences ; but the defini- 
tions are to be understood subject to the general exception which provides tliat 
nothing shall be an offence which is done by a child under seven years of age. 

(б) A, a police-officer, without warrant, apprehends Z who has committed murder. 
Here A is not guilty of the offence of wrongful confinement ; for he was bound by 
law to apprehend Z, and therefore the case falls within the general exception whicli 
provides that “nothing is an offence which is done by a person who is bound by law 
to do it.” 

7. Every expression which is explained in any part of this Code, is 
Sense of expression used in every part of this Code in conformity with 
the explanation. 


once explainocl. 


8. The pronoun “he” and its derivatives arc used of any jierson, 

Gender. whether male or female. 

9. Unless the contrary appeal’s from the context, words imjDorting 

the singular number include the plural number, and 
“Number.” words importing the plural number include the 

singular number. 

10. The word man denotes a male human being of any age: the 

“Man.” •■Woman.” woiiian” denotes a female human being of 

any age. 

11. The word “person” includes any Company or Association, or 

-Person.” body of pei’sons, whether incorporated or not. 

COMMENT.— The word ‘person’ includes artificial or juridical persons. An idol 
B a juridical person capable of owning properly and is therefore a ‘person’. ^ 

12. The word “public” includes any class of the public or any 

•■Public”. community. 

COMMENT — This definition is inclusive and does not define the word ‘public’, 
t only says that any class of pulilic or any community is included within the term 
public . A particular locality may come within the term ‘public.” 

Vadivelu, [1941] Mad. 685. * Ilarnandan Lai v. Uampalak 

Mahlo, (1938) 18 Pat. 70. 
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13. The word “Queen” denotes the Sovereign for the time being of 

“Queen.” the United Kingdom of Great Britain and Ireland. 

14. The words “servant of tlie Queen” denote all officers or servants 
"Servant of the Continued, appointed or employed in India by or 

under the authority of the Government of India Act, 
1935, or by or under the authority of any Government in British India 
■or of the Crown Representative. 

15. [Definition of ^'British India”.] Repealed by the Government of 
India {Adaptation of Indian Lazos) Order, 1937; and the Government 
of Bunna (Adaptation of Lazos) Order, 1937. 

16. [Definition of “Government of India”.] Repealed by the Govern- 
ment of India (Adaptation of Indian Lazos) Order, 1937; and the Govern- 
ment of Burma (Adaptation of Laws) Order, 1937. 


17. The word “Government” denotes the person or persons autho- 
rized by law to administer executive Government 

“Governraent.” l o -r. -i* i t -i* 

m any part or British India. 

COMMENT. — The Ministers of a Prow'nce arc not vested with any right to exercise 


executive authority. They are merely the Governor’s advisers and are not “Govern' 
ment” within the meaning of this section, r 


18. [Definition of “Presideney”]. Repealed by the Government of 
India (Adaptation of Indian Laws) Order, 1937. 


19. The word “Judge” denotes not only every person who is offl- 
“Judge.” cially designated as a Judge, but also every person 

who is empowered by law to give, in any legal proceeding, civil or 
criminal, a definitive judgment, or ^ judgment which, if not appealed 
against, ivould be definitive, or a judgment which, if confirmed by some 
other authority, -would be definitive, or 

who is one of a body of persons, wliich body of persons is empowered 
by law to give such a judgment. 


ILLUSTB-VTIONS . 

(а) A Collector exercising jurisdiction in a suit under Act X of 1859 is a Judge. 

(б) A Magistrate exercising jurisdiction in respect of a charge on which he has 
power to sentence to fine or imprisonment with or -(vithout appeal, is a Judge. 

(c) A member of a panchayat which has power, under Regulation VII, 181G, 
of the Bladras Code, to try and determine suits, is a Judge. 

(d) A Magistrate exercising jurisdiction in respect of a charge on -(vhich he has 
power only to commit for trial to another Court, is not a Judge. 

COMMENT. — The illustrations show that a per^n other than one who is officially 
designated as a Judge and who is empowered to give a definitive judgment, is a 
Judge only when he is exercising jurisdiction in a sfiit or in a proceeding. So far 

^ Hemendra Prasad Ghosh, [1039] 2 Cal. 411. 
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as that suit or proceeding — revenue, civil, or criminal — is concerned, he is a Jiirle*', 
but he is not a .Judge wUeii he has not the seisin of the ease in which he can g!\ e .j 
definitive Judgment. * 

Illustration (d) is very important as it indicates that a Magistrate, who has puw< r 
to try and determine suits, is a Court of Justice. 

20, The words “Court of Ju.stice” denote a Judge who is empowerefi 
by law to act judicially alone, or a body of Judges 

"Court of Justice. is empowered by latv to act judicially u 

body, when such Judge or body of Judges is acting judicially. 

ILt-CSTRATION. 

A panchayat acting under Regulation VXI, 1S16, of the Maaia* t.ode, baMnj; 
j>o^*er to tiy and determine suits, is a Court of Justice. 

21, The words “public servant” denote a person falling under any 

‘•Public sm^aut.’' of thc descriptions hereinafter following, namely ; — 

Fir^t. — Every Covenanted servant of the Queen ; 

Second. — ^Every Coinniissioned OHicer in the Military, Xaval or Air 
Forces of the Queeu while serving under any Government in British 
India or the Crown Representative ; 

Third. — Every Judge ; 

Fourth. — Every officer of a Court of Justice whose duty it is. as sucii 
officer, to investigate or report on any matter of law or fact, or to make, 
authenticate, or keep any document, or to take charge or dispose of 
any propertj-, or to execute any judicial procc.ss, or to administer any 
oath, or to interpret, or to preserve order in the Court; and every iierson 
specially authorised by a Court of Jiistiee to perform any of such duties. 

Fifth. — ^Eveiy' juryman, assessor, or member of a pauchayat assisting 
a Court of Justice or public servant ; 

Sixth. — Every arbitrator or other person to whom any cause or matter 
has been referred for decision or report by any Court of Justice, or by 
any other competent public authority ; 

Seventh. — Every person who holds any office by virtue of which he 
is empowered to place or keep any person in confinement ; 

Eighth. — Every officer of the Crown whose duty it is, as such officer, 
to prevent offences, to give information of offences, to bring offenders 
to justice, or to protect the public health, safety or convenience ; 

Ninth. — ^Every officer jvhpse duty it is, as such officer, to take, re- 
ceive, keep or extend any property on behalf of the Crown, or to make 
any survey, assessment or contract on behalf of the Crown, or to execute 
‘ Hamchandra Modak, (1925) 5 Pat. 110, 115. 
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any reveniip-process, or lo investigate, or* to reiiort, on any matter 
affecting the pecuniary interests of the Crown, or to make, authenticate 
or keep any document relating to the pecuniary intere-,ts of the Crown, 
or to prevent the infraction of any law for the protection of the pecuniary 
interests of the Crown, and every ofli'^er in the .service or jiay of the 
Crown or remunerated by fees or commission for the performance of 
any public duty ; 

Tenth. — ^Every ofiieer whose duty it is, as such officer, to take, re- 
ceive, keep or expend any property, to make any survey or assessment 
or to levy any rate or tax for any secular conimou purpose of any village, 
town or district, or to make, authenticate or keep any document for 
the ascertaining of the rights of the people of any I'illage, town or 
district ; 

ILLOSTtt.\TION. 

A Municipal Commissioner is a public servant. 

Eleventh. — Every person who holds any office in virtue of which he is 
empowered to prepare, publish, maintain or revise an electoral roll or 
to conduct an election or jiart of an election. 

Explanation 1. — Persons falling under any of the above descriptions 
are public servants, ■whether appointed by the Government or not. 

Explanation 2. — IVherever the words “public scri’anf’ occur, they 
shall be understood of every person who is in actual possession of the 
situation of a public servant, whatei'er legal defect there may be in 
his right to hold that situation. 

Explanation 3. — The ivord ‘election’ denotes an election for the 
purpose of selecting members of 9.ny legislative, municipal or other 
public authority, of whatever character, the method of selection to- 
which is by, or under, any law prescribed as by election. 

COMMENT . — A line is drawn between the great mass of the community and 
certain classes of persons in tlie service and i>ay of Government, or exercising X'arious 
public functions, who are liere included in t!ic words “x)uljhc serrant." Those 
offences which are common betw'een public servants and other members of the 
community are left to the general prox-isions of the Code. But there are several 
offences which can only be committed by public servants and, on the other hand, 
public servants in the discharge of their duties hax'e many privileges preculiar to 
themselves.i 

Explanation 2. — The person who in fact discharges tire duties of the office which 
brings him under some one of the descriptions of public serx-ant, is for all the purposes 
of the Code rightfully a public servant, w'hatever legal defect there may be in his 
right to hold the office.* 

* M. & M. 20. * Hamt-riskna Das, 11871) 7 Bens. 

L. R. -140. 448. 

I. P. C.— 2 



18 


THE INDE\N PENAL CODE. 


[ CHAP. II. 


22. The words “moveable property” are intended to include cor- 
“Jtmeaw* proper- poreal propertyi of every description, except land 

‘y-” and things attached to the earth® or permanently 

fastened to anything which is attached to the earth. 

COMilEXT. — This definition is restricted to corporeal property; it excludes all 
choses in action. ^ 

1. ‘Corporeal property ' is property \shich may be perceived by the senses, in 
contradistinction to incorporeal rights, which are not so perceivable, as obliga- 
tions of all kinds. Thus, salt produced on a swamp,' and papers forming part of 
the record of a case,- are property rvithin the meaning of this section. 

2. ‘Land and things attached to the earth.’ — ^This section does not exempt 
"earth and things attaciied to the earth,” but "land and things attached to tlie 
earth"; "land"’ and "earth'’ are not synonymous terms, and there is a great dis- 
tinction between ‘‘the eartli, ’ and ‘'earth". By severance, things that are im- 
moveable become moveable; and it is perfectly correct to call those things attached 
which can be severed ; and undoubtedly it is possible to sever earth from the earth 
and attach it again ttiereto. Earth, that is soil, iuid aU the component parts of 
the soil, inclusive of stones and minerals, when severed from the earth or land to 
which it -was attached, ate moveable property cap'dble of being the subject of theft.® 
Any part of "the earth," whether it be stones or sand or clay or any other com- 
puuent, when severed from "tiie earth,” is moveable property.* 

23. “Wrongful gain” is gain by imlawful means of property to 
“Wrongful gain." which the pei'son gaining is not legally entitled. 

“Wrongful loss” is the loss by unlawful means of property to which 
“ Wrongful loss." the pei'soii losing it is legally entitled. 


A person is said to gain wrongfully when such person retains wrong- 
Gaining wrongfully. fully, as well as when such person acquires wrong- 
Losing wrongfully. fuIly. A pei'sori is Said to lose wrongfully tvhen 
such person is wrongfully kept out of any property,^ as well as wdieii 
such person is wrongfully deprived of property. 

COM-MENT. — The word 'wrongful’ means prejudicially affecting a party in 
some legal right. Tor either wrongful loss or gain, the property must be lost to 
the owner, or the owner must be wrongfully kept out of it. Thus, where a pledgee 
used a turban that was pledged, it was held that the deterioration of the turban by 
use was not ‘wrongful loss' of property to the owner, and the wrongful benelicuil 
use of it by the pledgee was not a ‘wrongful gain’ to him.* Forcible and illegal 
seizure of bullocks of a widow in satislaction of a debt due to the accused by her 
deceased husband was held to be a wrongful loss.’* M here a person, who purchased 
rice from a famine relief officer, at a certain rate on condition that he should .sell 


' Tatnma Ghaniaya, (1881) 4 Had. 
228. 

* Bamaswami Aiyar v. Vuithilinsa 
Mudali, (1882) 1 Weir 28. 

* Shivram, (1891) 15 Bom. 702, 703. 

* Suri Vcnkatappaijya Smtri v. 


Madula Venkanna, (1904) 27 Mad. .531, 
535, F.B., overruling Kotayya, (1887) 
10 Mad. 2.55. 

* (1800) 3 M. H. C. (Appx.) C. 

“ Preonath Banerjee, (1866) 5 W. 
R. (Cr, ) 68. 
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it at a pound the rupee less, did not sell it at the rale agreedupon, but atfour pounds 
the rupee less, it was held that no wrongful gain or wrongful loss had been caused 
to anyone within the meaning of this section. The rice having been sold to the 
accused, and he having paid for it, it was not unlawful for him to sell it again at 
such prices as he thought fit.i 

1. ‘Wrongfully kept out of any property.’ — When the owner is kept out of 
possession of his property with the object of depriving him of the benefit arising 
from the possession even temporarily, the case will come within the definition. 
If a creditor by force or otherwise takes the goods of his debtor out of his possession 
against his will in order to put'pressure on him to compel him to discharge his debt 
he will be guilty of theft by causing wrongful loss to the debtor.^ 

Fees payable to a college for attending lectures are ‘property' within the meaning 
of this section. “ 


24. Whoever does anything with the intention of causing wrongful 

“Dishonestly ” pei'son or wrongful loss to another person, 

is said to do that thing “dishonestly”. 

COMWENT. — From this definition it will appear that the term ‘dishonestly’ 
is not used in the Code in its popular significance. Unless there is wrongful gain 
to one person, or wrongful loss to another, an act would not be ‘dishonest.’ 

25. A person is said to do a thing fraudulently if he does that thing 
" FrauduienUy. ” with intent to defraudi but not otherwise. 

COMSIENT. — The word ‘fraudulently’ is not confined to transactions of which 

deprivation of property forms a part.* The intention with which an act is done 
is very important in determining whether the act is done ‘dishonestly’ or ‘frau- 
dulently.’ 

Where an offence depends ujion proof of intention the Court must have proof 
of facts sufficient to justify it in coming to the conclusion that the intention e.visted. 
No doubt one has usually to infer intention form conduct, and one matter that has 
to be taken into account is the probable effect of the conduct. But that is never 
conclusive.® • 

t. ‘Intent to defraud.’ — The terms "fraud’ and ‘defraud’ are not defined in 
the Penal Code. The word ‘defraud’ is of double meaning in the sense that it 
either may or may not imply deprivation, and, as it is not defined, its meaning 
must be sought by a consideration of the context in which the word ‘fraudulently’ 
is found.® Sir James Stephen’ observes : ‘AVliencver the words ‘fraud’ or ‘intent 
to defraud’ or ‘fraudulently’ occur in the definition of a crime two elements at least 
are essential to the commission of the crime; namely, first, deceit or an intention 
to deceive or in some cases mere secrecy; and, secondly, either actual injury or possible 
injury or an intent to expose some person either to actual injury or to a risk of possible 
injury by means of that deceit or secrecy. This intent, I may add, is very seldom the 
only or the principal intention entertained by the fraudulent person, whose principal 
object in nearly every case is his own advantage. The injurious deception is 

■* Abbas All, (1890) 25 Cal. 512, f.b. 
® Bamchandra Giijar, (1937) 39 Bom. 
L. K. 1T84, [1938] Bom. 114. 

* Abbas All, sup. 

’ Flistory of Criminal Law of Eng- 
land, Vol. fl, p. 121. 


> LalMalioined,(187i)22\\.n. (Cr.) 


82. 

Sri Churn Chungo, (1895) 22 Cal. 
1017, F.B.; Ganpat, (1930) 32 Bom. L. 
K. .351. 

® Soshi Bhushan, (1893) 15 All. 
210, 216. 
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asually intended only as a means to an end, though this, as 1 have already explained, 
does not prevent if from being intentional. . .A practically conclusive test as to the 
fraudulent chai actei' of a deception for criminal purpose is this: Did the autlior 
of the deceit derive any advantage from it which he could not have had if the truth 
had been known? If so, it is hardly possible tlsat that advantage should not have 
had an equivalent in loss, or risk of loss, to someone else; and if so, there was fraud. 
Tn practice people hardly ever intentionally deceive each other in matters of business 
for a puiqrose which is not fraudulent.” 

Defrauding involves two conceptions, namely, deceit and injury (he., infringe- 
ment of some legal right) to the person deceived.^ tfhere there is an intention 
to deceive and by means of deceit to obtain an ads’antage there is fraud.^ Tlie 
intention to deceive may be from any expectation of advantage to the party himself, 
or from ill-will towards the otber.^ 

A general intention to defr.aud, without the intention of causing wrongful gam 
to one person or wrongful loss to another, is sufficient to support a conviction. ‘ 
In order to prove an intent to defraud, it is not at all necessary that there sliould 
have been some person defrauded, or who might possibly have been defrauded. 
A man may have an intent to defraud, and yet there may not be any person v.ho 
could be defrauded by bis act. Suppose a person with a good account at his bankers, 
and a friend, with his knowledge, forges his name to a cheque either to try his credit, 
or to imitate Iris handwriting, there would be no intent to defraud, though there 
would be parties who might be defrauded; but where another person Iras no account 
rrt his bankers, but a man supposes that he has, and on that supposition forges his 
irame, there would be an intent to defraud in that case, although no person could be 
defrauded.® 

‘Fraudulently’; ‘dishonestly.’— There is a real distinction between the mean- 
ings of the terms ‘fraudulently’ and ‘dishonestly’; the former denotes an intent 
to deceive. The production of a forged bond by a person in a suit with the intent 
to make the Court believe that he was entitled to recover money upon the basis 
of the particular document produced, though it may not be dishonest within the 
meairing of s. 24, may yet be fraudulent within the meaning of s. 471.® 

The difference betweexr air act done dishonestly and an act done fraudulently 
is that if there is the intention by the deceit practised to cause wrongful loss that 
is dishonesty, but even in the absence of such an intention, if the deceitful act wilfully 
exposes anyone to risk of loss, there is fraud.’ 

CASKS. — Intent to defraud. — The accused in order to obtain recognition from 
a Settlement Officer that they rvere entitled to the title of “Loskur” filed a sunnad 
before that officer purporting to grant that title. This document was found not to he 
genuine and they were convicted under ss. 471 and 404. It was held that they 
could not be found guilty as their intention was not to cause wrongful gain or wrongful 
loss to anyone, but to produce a false belief in the mind of the Settlement Ollicer 
that they were entitled to the dignity of “Loskur”, and that this could not be said 
to constitute an intention to ‘defraud.’* 

’ SuTendra Nath Ghosh, (1910) 14 
C. IV. N. 1070. 

* Muhammad Saeed Khan, (1898) 

21 .All. 113, 115. 

* Vithal Kaiayan, (1886) 13 Bom. 

515)1.; Haycraft v. Creasy, (1801) 2 
East 92, 108. 

* Dhunmi Kazee, (1882) 9 Cal. 53, 60. 


* Per Slaule, J., in Nash's Case, 
(1852) 2 Den. C. C. 493, 499. 

* Kedar Nath Chaiterjee, (1901) 
5 C. W. K, 897. 

’ Sukhamoy Maitra, (1937) 10 Pat. 
088, 706. 

* Jan Mahomed, (1884) 10 Cal. 584. 
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Where the accused, after the execution and registration of a document, wiiioh 
was not required by law to he attested, added his name to the document as an 
attesting witness, it ivas held that his act was neitlier fraudulent nor dishonest and 
the accused was, therefore, not guilty of forgeiy.* 

26. A person is said to have “reason to believe” a thing if he has 

sufficient cause to believe that thmo but not other- 

Reason to belic\c. 

wise. 

27. When property is in the possession of a person’s wifed clerk or 

Properiv in sci'vant. On accoimt of that person, it is in that 

sion of wife, clerk or . . n i • i 

servant. persoR s posscssion withiR the meaning ot this Lode. 

Explanation. — A person employed temporarily or on a particular 
occasion in the capacity of a clerk, or servant, i'- a clerk or servant within 
the meaning of this section. 

COMMENT.— Under this section property in the posscssion of a person’s wife, 
clerk, or servant, is deemed to be in that person’.s possession. 

This section abrogates the distinction made by English law between ‘possession’ 
and ‘custody. 

Corporeal property is in a person’s posscssion wlien he has such power over it 
that he can exclude others from it, and intends to exercise, if necessary, tliat power ■ 
on behalf of himself or of some person for whom he is trustee But a wife, a clerk 
or a servant, has not this power or intention to deal with things in their charge as 
owners. They are, therefore, said to have custody merely according to the English 
law. The word ‘custody’ means “such a relation towards a thing as would constitute 
possession it the person having custody had it on his own account.” 

A man’s goods are in his possession not only while they arc in his house or on 
his premises, but also when they are in a place where he may usually send them 
(as when horses and cattle feed on common land), or in a jjlace where they may 
be lawfully deposited by bim, as if he buries money or ornaments in his own land, 
or puls them in any other secret place of cleposit. 

1. ‘Wife’ — A permanent mistress may be regarded as a ‘wife’. When a man 
furnishes a house for his mistress’ occupation, he may reasonably be presumed to 
be in possession of all articles therein which can reasonably be inferred to belong 
to him or to be in possession of his mistress on his behalf. But the inference must 
be inapplicable to .articles of which tlie mistress is in posscssion illegally or contraiy 
to the provi sjems-Qf law, especially when the article in question is such tiiathe ml^it 
well remain in ignorance that it was in his mistress’ possession.^ 

28. A person is said to “counterfeit” tvho causes one thing to 

“Counterfeit ” resemble another thing, intending by means of that 

resemblance to practise deception, or knowing it to 
he likely that deception will thereby he practised. 

Explanation 1. — It is not essential to counterfeiting that the imita- 
tion should be exact. * 

^ Surendra Nath Ghosh, (1910) It Cal. 477 , f.b. 

W. N. 1070. > Bamcari Lai, (1014) P, R. No. 20 

Fateh Chand Aganvalla, (1910) 41 of 1914. 
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Ewplanaiion 2 . — ^When a person pauses one thing to resemble another 
thing, and the resemblance is such that a person might be deceived 
thereby, it shall be presumed, until the contrary is proved, that the 
person so causing the one thing to resemble the other thing intended 
by means of that resemblance to practise deception or knew it to be 
likely that deception would thereby be practised. 

COM.MENT.— For a thing to be termed ‘counterfeit,’ there sliould be some 
sort of resemblance sufficient to cause deception. If there is no such resemblance, 
it cannot be said to be ‘counterfeit,’ e.g., a counterfeit currency note which would 
not even deceive a villager.^ The word ‘counterfeit’ does not connote an exact 
reproduction of the original counterfeited. The difference between the counterfeit 
and the original is not therefore limited to a difference existing only by reason of 
faulty reproduction.^ 

The word ‘eounterfeit’ occurs in offences relating to coin provided in Ch.aptcr 
XII and offences relating to trade and property marks in Chapter Xlflll. 

The ‘thing’ counterfeited may be a coin or a piece of metal. Its value is imniateri.il. 
The counterfeited coin may be more valuable so far as money value is considered 
than the coin for which it is intended to pass. 

If coins are made to resemble genuine coins and the intention of the makers 
is merely to use thorn in order to foist a false case upon their enemies, those coins 
do not come within the definition of counterfeit coins.® 

29. The word “document” denotes any matter expressed or dcs- 

“ Document." crlbed Upon any substance by means of letters. 

figures or marks, or by more than one of those means, 
intended to be used, or which may be used, as evidence of that matter. 

Explanation 1 , — It is immaterial by what means or upon what sub- 
stance the letters, figures or marks are formed, or whether the evidence 
is intended for, or may be used in, d? Court of Justice, or not. 

ILI-USTBATIONS. 

A writing expressing the terms of a contract, which may be used as evidence 
of the contract, is a document. 

A cheque upon a banker is a document. 

A power-of-attorney is a document. 

A map or plan which is intended to be used or which may he he used as evidence, 
is a document. 

A writing containing directions or instructions is a document. 

Explanation ^.—Whatever is expressed by means of letters, figures or 
marks as explained by mercantile or other usage, shall be deemed to he 
expressed by such letters, figures or marks within the meaning of this 
section, although the same may not be actually expressed. 

ILLUSTRATION, 

A writes his name on the back of a bill of exchange payable to his order. TJie 

1 Jwala^ (1928) 51 All. 470. Jain, [19, ‘J8] Nag. 192. 

Local Government v. Seth Motilal > Velayudham , [1938] Mad. 80. 
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meaning of the endorsement, as explained by mercantile usage, is that the bill 
is to be paid to the holder. The endorsement is a document, and must be con- 
strued in the same manner as if the words “pay to the holder” or words to that 
effect had been written over the signature. 

COMMENT. — A writing which is not legal evidence of the matter expressed, 
may yet be a document if the parties framing it believed it to be. and intended it 
to be, evidence, of such matter.* An agreement in writing, which purported to 
be entered into between five persons, was signed by only two of them. It was 
held that it was a ‘document’ within the meaning of this .section though it was 
not signed by all the parties thereto.- Letters or marks imprinted on trees and 
intended to he used as evidence that the trees had been passed for removal by the 
Ranger of a forest, are document.* 

30. The words “valuable security” denote a document which is, 
.. ,, or purports to be,^ a document whereby anv legal 

Valuable security. ^ ^ ^ ^ o 

right is created, extended, transferred, restricted, 
extinguished or released, or whereby any person acknowdedges that he 
lies under legal liability, or has not a certain legal right. 


ILLUSTRATION. 

A writes his name on the back of a bill of exchange. As the effect of this endorse- 
ment is to transfer the right to the bill to any person who may become the lawful 
holder of it, the endorsement is a “valuable security.” 

COMMENT. — The words “valuable security” denote a particular class of docu- 
ments, viz., such documents as create or extinguish legal rights. 


1. ‘Which is, or purports to be.’ — The use of the words “which is, or purports 
to be” indicates that a document which, upon certain evidence being given, may be 
held to be invalid, but on the face of it creates, or piiiports to create, a right in 
immoveable property, altliough a decree could not be passed upon tlie document, 
comes witliin tlie putview of tliis section^* 

31. The words “a will” denote anv testament- 

A will • * ^ 

ary document. 

COMMENT. — ‘VViir is the legal declaration of the intention of a testator with 
respect to his property which he desires to be carried into effect after his death.* 


32. In every part of this Code, except W'here a contrary intention 
Words retelling to appears froin the context, words which refer to acts’ 

acts include illegal omis- / , i ^ • • 9 

sions. done extend also to illegal omissions/ 


COMMENT. — This section puts an illegal omission on the same footing as a posi- 
tive act. 

1. ‘Acts.’ — ^An ‘act’ generally means something voluntarily done by a person. 
‘.A.ct’ is a determination of the will, producing an effect in tlie sensible world. This 
word includes writing and speaking, or, in sliort, any external inanifestiition. In 

1 Shcefait Ally, (18G8) 10 W. R. 599. 

(Cr.) 61, ‘2 Beng. L. R. 12. * Ham Harakh Pathak, (1925) 48 

* Jtamaszoami Ayyar, (1917) 41 All. 140. 

Mad. 589. * The Indian Succession Act 

* Krishtappa, (1925) 27 Bom. L. R. (XXXIX of 1925), s. 
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the Code it is not confined to its ordinary meaning of positive conduct of doing 
something, l)Ut includes also illegal omi.s.sions. 

2. 'Omissions’ — This word is used in the sense ot intentional iion-doinn. 
Thus, according to this section, ‘act’ includes intentional doing as well as inten- 
tional non-doin,g. Tire omission or neglect must, no doubt, be such as to have an 
active effect conducing to the result, as a link in the chain of facts from which an 
intention to bring about the resiil I m.ay be inferred. ^ The Code makes punishable 
omissions which have caused, which liave been intended to cause, or which have 
been known to be likely to cause a certain evil effect in the same manner as it punishes 
acts, provided they were illegal. And when the law imposes a duty to act on a person, 
his illegal omission to act renders him liable to punishment.- 

33. The yvoi'd “act” denotes as tvcll a series of acts as a single act ; 

the word “omission” denotes as well a serie.s of 

"Act.” “emission.” . . . , , . 

omissions as a single omission. 

COMMKX^r. — The effect of s. .>2 and this section taJeen together is that the term 
*acl' compiises one or more acts or one or more illegal omissions. 

34. When a criminal act is done by several persons, in furtherance 

Acts done by scvemi of the conuDon intention^ of all, each of such persons 

persviiw in fnrtberance i -c -i 

of comiuoi) mteniioii. IS liable tor that act in the same manner as it it 
were done by him alone. 

COMMENT. — Object. — This section is intended to meet eases in wliich it mtiv 
be difficult to distinguish between the acts of the individual members of a party or 
to prove e.saetly what part was taken by each of them in furtherance of the com- 
mon intention of all. The reason why all are deemed guilty in sucli cases i.s, that 
the presence of accomplices gives encouragement, support, and protection to the 
person actually committing an act. 

Principle. — ^Tliis secUon embodies the principle that if two or more persons 
intentionally do a thing jointly it is just the same as if each of them had done it 
indi\-idually.’ It is a well recognised canon of criminal jurisprudence that tlic 
Courts cannot distinguish between co-conspirators, nor can they inquire, even 
if it were possible, as to the part taken by each in the crime. ^Where parties go with 
a common puipose to e.secuto a common object, each and everyone becomes 
responsible for tiie acts of each and every other in execution and furtherance of 
their comjnon purjrose; as the purpose is common, so must he the responsibilily.* 
All are guilty of the jnineipal olfcnce, not of abetment. In combinations of Hiis 
kind a morlal stroke, tliongli given by one of the party, is deemed in the eye. of tiw 
law to have been given by' every individual jirescnt and abetting. Tlie person actually 
giving tiie stroke is no more than the hand or instrument by whicli the others strike.’ 
But a party not cognizant of tlic intention of his companion to commit muidcris 
not lialjle, tiiough iic lias joined his companion to do an unlaw'fnl act.® If the 
criminal act was a fresh and independent act springing wholly from the mind of tlic 
doer, tlic other.s are not li.able merely beeausewhen it was done they were intending 
to be partake! s with the door in a different criminal act. 

^ Thai iwlli Madulhil Pohcf, (188(1) S/(o/£ yl/infec/, (192.-;) .31 Bom. L. B. 51 .1. 

1 Weir 49.1. ^ A'ga Awjg Them, (1935) 1:1 Ban. 

® Lnlifkhan. (189.5) 20 Bom. .394. 210. 

® TlVinyma (S'/ng/i, (1041) 22Eah. 423. » Dujfcy’s and Hunt's Case, (1830) 

* Ga?iesii Singh Tlam Jtoja, 1 Lewin 194. 

(18G9) 3 Beng. E. R. (P.C.) 4-4, 45; 
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Scope.--Thi8 section deals with the doing of separate acts; similar or diverse, 
by several persons; if all are done in furtherance of a common intention, each person 
is liable for the result of them all, as if he had done them himself, for ‘that act’ and 
‘the. act’ in the latter part of the section must include the whole action covered by 
‘a criminal act’ in the first part, because they refer to it.J This section can be applied 
to an offence punishable under the second part of s. SOI, though such eases may 
not be of frequent occurrence.® 

-^his section provides not only for liability to punishment, but also for subiection 
to another jurisdiction. If a foreigner in a foreign territory initiates an offence 
which is completed within British territorj', he is, if found within British territory, 
liable to be tried by the British Court within whose jurisdiction the offence was 
completed.®? 


1. ‘Common intention.’ — ‘Common intention’ implies prearranged plan. It 
must be proved that the criminal act was done in .conceit pursuant to the prearranged 
plan, ^he section does not say “the common intention of all” nor does it say “an 
intention common to all”. The essence of the liability is to be found in the existence 
of a common intention (mhgjiing- the accused leading to the doing of a criminal 
act in furtlierance of such intention. It must be shown that the criminal act com- 
plained against rvas done by one of the axcused persons in furtherance of the conunon 
intention of all; if this is sbow'n, then liability for the crime m.ay be imposed on any 
one of tire persons in tlie same manneras if the act were done by him alone.* The ratio 
of the above case is thus explained by K upp usrvami Ayyar, J., in a recent case:* 
“Tile above decision is warrant only for the proposition that it is not enough to attract 
the provisions of this section that there W'as the same intention on the part of several 
people to commit a particular criminal act or a similar intention but it is necessary 
before the section could come into play that there must be a prearranged plan in 
pursuance of which the criminal act was done. Their Lordships do not rule out the 
possibility of a common intention developing in the course of events though it might 
not have been present to start with, nor do they say that the intention cannot he 
inferred from the conduct of the assailants. The question whether there was such 
an intention or not will have to depend inTnany eases on inference to be drawn from 
the proved facts, and not on any direct evidence about a preconcerted scheme or plan 
which may not be avail.able at all”. The prearranged plan may be made shortly 
or immediately before the commission of the crime. A long standing conspiracy 
is not required. “Same or similar intention” is not to be confused with “ common 
intention”. Persons who have a common intention must have the ‘same intention’. 
■‘Same intention” must, to make it “common intention,” be indicated in some way 
by words or acts between tlie persons wlio share it. Such intention may be infened 
from circumstances.'’ The common intention is an intention to commit the crime 
^actually committed and each accused iierson can be convicted of that crime only 
if he has partieijaated in that common intention.’ 

CASES. — Where each of several persons took part in beating a person so as to 


’ Barendra Kumar Ghosh, (1924') 
52 I. A. 40, 52 Cal. 197, 211, 27 Bom. 
L. R. 148, overruling Nirnial Kunia 
Boy, (1914) 41 Cal. 1072, andPrufiilla 
Kumar Mazmndar, (1922) 50 Cal. 41. 

® Ibra Alcanda, [1944] 2 Cal. 405. 

® Chhokdal Babur, (1912) 14 Bom. 
L. R. 147. 


* Mahbub Shah, (1945) 47 Bom. L. R. 
941, [1945] Lah. 307, p.c. 

* Nuchimuthu Goundan, [1947] Mad. 
425, 432. 

" Gaj)aj Singh, (1040) 21 Luck. 527. 
’ Nga B, (1930) 8 Ran. 003, v.n.; 
James Doivdall, (1930) 31 N. L. R. 
215; Baja Bam, (1938) 14 Luck. 328. 
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break eighteen ribs' and cause his death, each of them was convicted of murder.i 
Similarly, where a number of men armed with sticks made a concerted attack 
upon another man and practically killed him on the spot, they were held guiltv 
of murder.2 ' But where three persoms assaulted the deceased and gave him a beating 
in the course of which one struck him a blow on the head, which resulted in death, 
in was held that, in the absence of proof that the accused had the common inlcnlion 
to inflict injury likely to cause death, they could not be convicted of murder. J tTlie 
accused were charged under s. 302 with the murder of a postmaster. At the trial 
the evidence showed that while the postmaster was in his office counting money, 
three men, of whom the accused was one, fired pistols at him after having called 
upon him to hand over the money; he was hit in two places and died. The trial .ludge 
directed the jury that if they were satisfied that the postmaster was killed in further- 
ance of the common intention of all three men, then the accused was guilty of murder, 
whether he fired the fatal shot or not. It was held by the Privy Council that the direc- 
tion was correct, Where a party of men set out towards a field, with the common inten- 
tion of attacking another party of men and preventing them from irrigating the ficM 
from a well, and one of the attacking party had a gun and the others had Inthis, and 
all of them attacked the other party with the result that two persons died of gun-shot 
wounds and others reeeh'ed different in,iurie3, it was held that all the participants in 
the attack were guilty under s. 302 of murder.® Four persons went armed with guns 
to the house of K to commit a robbery. K being absent, .S and another of robbers got 
to the minor .son ofKto take them to the field where K was working. During their 
absence the other two robbers remainedat the house, one of them I taking his stand 
near the main door which he closed. Two sons of K. ■vvho -were at their simps close 
by having had their suspicions aroused, then came to the house and pushed open the 
main door, whereupon I fired at them and killed one of them. It was held that S 
was guilty of murder in virtue of this section because, though temporarily ab.scnt. 
he was participating in the joint criminal action in the course of which the murder was 
committed,® 


English case . — Lord Dacre agreed with scver-al persons to hunt in another's park 
for deer, and to kill all who might resist. One of the fjarty having killed the kecpci'. 
all were held guilty of the murder, though*l.ord Dacre was a quarter of a mile distant, 
and knew nothing of the individual blow.’ 


35. Whenever an act, which is criminal only by reason of its being 
. done ivith a criminal knowledge or intention, is 

>Vben such an act is o 

criminal by reason of doiic by several persoiis, each of such persons who 

its being done with a , , , ^ ^ 

criminal knowledge or ]oms ill the act with such knowledge or intention 

intention. • t i i r i .1 ^ -d 1 

IS liable lor the act in the same manner as it the 


act were done by him alone with that knowledge or intention. 

COMME.NT. — The preceding section provided for a case in which a crrniinnl 
act was done by scvcial persons in furtherance of the common intention of all. 
Dnder this section a person assisting the accused, who actually performs the act, 
must be shown to havm the particular intent or knowledge, if the act is criminiil 


’ Gout Chunder Das, (18T3) 24 

W. R. (Cr.) r>; Palija v. ArjaiT, (1880) 
I’. R. No. 2 of 1887. 

^ Sipahi Singh, (1922) All. 130; 
Umed, (1923) 45 All. T2T, overruling 
Bhola Singh, (1907) 29 All. 282. 

® Duma Baidya, (1890) 19 JVIad. 


483; Sultan. (19.30) 12 Lab. 442. 

■* Burendra Kumar Ghosh, (1924) .32 
I. A. 40, 52 C.al. 197, 27 Bom. L.R. 148. 
® Ir.shad Vllah Khan, (1933) 55 

All. 007. 

® Indar Singh, (19.33) 14 Lah. 814. 
’ Dacre's case, 1 Hale P. C. 439. 
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only by reason of its being done with a criminal knowledge or intention. If severa 
persons, having one and the same criminal intention or knowledge, jointly eommil 
murder or an assault, each is liable for the offence as if he has acted alone; but it 
several persons j oin in an act, each having a different intention or knowledge from 
the others, each is liable according to his owm criminal intention or knowledge, and 
he is not liable further. If an act which is an offence in itself and without reference 
to any criminal knowledge or intention on the part of the doers is done by several 
persons, each of such persons is liable for the offence. 

Neither s. 34 nor this section provides that those who take part in the act are jointly 
liable for the sameoffence. Theymei’ely provide that each of the performers shall be 
liable for the act in the same manner as if the act were done by him alone. 

36. Wherever the causing of a certain effect, or an attempt to cause 
that effect, bv an act or by an omission, is an of- 

Effect cniised partly .. . , ,, , . 

by aot and partly by Icnce, it IS to bc understood that the causing ot 
omission. i nr» t i tit • 

that effect partly by an act and partly by an omis- 
sion is the same offence. 


ILLUSTRATION. 

A intentionally causes Z’s death, partly by illegally omitting to give Z food, 
and partly by beating Z. A has committed murder. 

COMMENT. — This section follows as a corollary from s. S2, The legal conse- 
quences of an ‘act’ and of an ‘omission’ being the same, if an offence is committed 
partly by an act and partly by an omission the consequences w ill be the same as if 
the offence was committed by an ‘act’ or by an ‘omission’ alone. 


37. 'When an offence is committed by means of several aets, who- 


Co-operation by doing 
one of several acts con- 
stituting an offence. 


ever intentionally co-operates in the commission 
of that offence by doing any one of those acts, either 
singly or jointly with any other person, commits 


that offence. 


ILLUSTRATIONS . 


(a) A and B agree to murder Z by severally and at different times giving him 
small doses of poison. A and B administer tlie poison according to the agreement 
with intent to murder Z. Z dies from the effects of the several doses of poison 
so administered to liim. Here A and B intentionally co-operatc in the commission 
of murder and as each of them does an act by which the death is caused, they are 
both guilty of the offence though tlieir acts arc separate. 

(l>) A and B are joint jailors, and as such, have the charge of Z, a prisoner, 
alternately for six hours at a lime. A and B. intending to cause Z's death, know- 
ingly co-operate in causing that effect by illegally omitting, each during the time 
of his attendance, to furnish Z with food suppUeil to them for that purpose. Z 
dies of hunger. Both A and B are guilty of the murder of Z. 

(c) A, a jailor, has the charge of Z, a prisoner. A, intending to cause Z’s death, 
illegally omits to supply Z with food ; in consequence of which Z is much reduced 
in strength, but the starvation i.s not sufficient to eause his death. A is dismissed 
from his offiee, and B succeeds him. B, without collusion or co-operation with A, 
illegally omits to supply Z with food, knowing that he is likely thereby to cause 
Z’s death. Z dies of hunger. B is guilty of murder, but, as A did not co-operate 
with B, A is guilty only of an attempt to commit murder. 
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COMMENT. — This section follows as a corollary from s. 35 as appears from 
the illustrations. It provides that, when severalacts are donesoastoresulttogcthcr 
in the commission of .an offence, the doing of any one of them, with an intention 
to co-operate in the offence (which may not be the same as an intention common to 
aU), makes the actor liable to be punished for the commission of the offence.' 

38. Where several persons are engaged or concerned in the commis- 

Persons concerned in sion of a criminal act, they may be guilty of diffei'ent 

euiu'y*' Sr diflLent offcnccs by means of that act. 

offences. 

ILI^USTPATION. 

A attacks Z under such circumstances of grave provocation that his killing of 
Z would tie only culpable bomicide not amounting to murder. B having ill-n ill 
towards Z and intending to kill him, and not having been subject to the prer o- 
eation, assists A in killing Z. Here, though A and B are both engaged in causing 
Z’s death, B is guilty of murder, and A is guilty only of culpable homicide. 

COMMENT. — Sections S-t, 35 and 38 deal with the same subject and shoiiH 
be read together. Section 34 treats of acts done with a ‘conmion intention’: this 
section, of acts done with different intentions. 

Sections 34-38 lay down principles similar to the English law of “principals in 
the first and second degrees.” See Comment on s. 107. 

The basic principle which runs through ss. 32 to 38 is that an entire act is attri- 
buted to a person who may have jTerformed only a fractional part of it. This axiom 
is laid down in s. 34 in which emphasis is on the act. Sections 35 to 38 take up this 
axiom as the basis of a further rule by which the criminal liability of the doer of a 
fractional part (who is to be taken as the doer of the entire act) is to be adjudged 
in different situations of mens rea. Without the axiom itself, however, the other 
sections would not work, inasmuch as it is the foundation on which they all stand ' 

This section provides for different punishments for different offences as an alter- 
native to one punishment for one offence, whether the persons engaged or concerned 
in the commission of a criminal act arc set in motion by the one intention or by 
the other.® It indicates that persons engaged in the commission of one act may 
be guilty of different offences owing to the difference in their intentions. The illus- 
tration clearly exemplifies this principle. A quarrel arose between C on the one side 
and A and B on the other. C abused A, whereupon A struck him with a stick, 
and B struck him down with an axe on the head. He also received two other wounds 
with the axe on other parts of the body. Any one of the three axe-wounds mis 
sufficient to cause death, more especially that on the head. It was held that B was 
guilty of culpable liomicide, while .A was guilty of voluntarily causing hurt.' 

39. A person is said to cause an effect “voluntarily” when he causes 

“Voiuntiriiy ” mcaus whereby he intended to cause it, or by 

means which, at the time of employing those means, 
he knew or had reason to believe to be likely to cause it. 

ILnUSTnATION. 

A sets fire, by night, to an iiiliahitcd house in a large town, for the purpose of 
facilitating robbery, and thins manses the death of a person. Here, A may not 

' Barendfti Kittririr (ihosh, (Ii>2.1.) ® Darcttdya JCumar Ghoslu (1924) 

52 r..A. 10. .52 Cal. 107, 211, 27 Bom. .52 I.A. 40, 52 Cal. 197, 211, 27 Bonn 
L. R. 148. L. R. 148. 

' Ibra Akanda, [1944] 2 Cal. 405. a Indar, (1882) 2 A. W. N. 23. 
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have intended to cause death, and may even be sorry that death hns been caused 
by his act: yet, if he knew that he was hkely to cause death, he has caused death 
voluntarily. 

COMMENT. — The word ‘voluntarily’ is defined in relation to the causation 
of effects and not to the doing of acts from which those effects result. It has been 
given a peculiar meaning, differing widely from its ordinary meaning in the Code. 
In general, the Code makes no distinction between cases in which a man causes an 
effect designedly and cases in which he causes it Arnoicingfj/ or having reason to believe 
that he is likely to cause it^ If the effect is a probable consequeirce of the means 
used by him, he causes it 'voluntarily' whether he really meant to cause it or not. 
He is not allowed to urge that he did not know or was not sure that the consequence 
would follow; but he must answer for it just as if he had intended to cause it.’^ 


40. Except in the chapters and sections mentioned in clauses two 
„ and three of this section, the word “offence” de- 

notes a thing made punishable by this Code. 

In Chapter IV, Chapter VA and in the following sections, namely, 
sections 64, 65, 66, 67, 71, 109, 110, 112, 114, 115, 116, 117, 187, 194, 
195, 203, 211, 213, 214, 221, 222, 223, 224, 225, 327, 328, 329, 330, 
331, 347, 348, 388, 389 and 445, the word “offence” denotes a thing 
punishable under this Code, or under any special or local law as here- 
inafter defined. 


And in sections 141, 176, 177, 201, 202, 212, 216 and 441 the word 
“offence” has the same meaning when the thing punishable under the 
special or local law is punishable under such law with imprisonment for 
a term of six months or upwards, whether with or without fine. 

41. A “special law” is a law applicable to a 
particular subject. 


“Special law.” 


COMMENT, — Laws dealing with special subjects are called special laws. The 
special laws contemplated in s. 40 and this^cction are only laws, such as the Excise, 
Opium, Cattle Trespass, Gambling and Railway Acts, creating fresh offences, tliat is, 
laws making punishable certain things w'hich arc not already punishable under the 
Penal Code^ 


42. A “local law” is a law applicable only to a 
particular part of British India. 

COMMENT. — ^Laws applicable to a particular locality only are termed local laws 
e.g.. Port Trust Acts. 

43. The word “illegal” is applicable to ever^dhing which is an 
' “Illegal.” “Legally offencc or whlch is prohibited by law, or which 
bound to do." fumishes ground for a civil action : and a person 

is said to be “legally bound to do” whatever it is illegal in him to omit. 


“Local Inw.” 


COMMENT. — very wide meaning is given to the word ‘illegal.’ The word 
‘illegal’ covers not merely a tort but also a breach of contract which fumishes 
ground for a civil action, that is to Say in respect of which damages can be obtained 
under s. 73 of the Indian Contract Act, or which can be enforced specifically.* It 


1 M. & M. 21. 


* Ganpat, (1 934) 30 Bom. L. R. 373, 
58 Bora. 491. 
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under s. 30-lA, for, though he w-is under a mistalce of fact, he did not in good faith, 
that is, ivitli due care and attention, believe himself justified in doing the act.i 
62A. Except in section 157, and in section 130 in the case in which 
the harbour is given by the wife or husband of the 
iLrbour. person harboured, the word “harbour” includes 

the supplying a person with shelter, food, drink, money, clothes, arms, 
ammunition- or means of eonveyance, or the assisting a person by an\ 
means, whether of the same kind as those enumerated in tliis section 
or not, to evade apprehension. 

COMMENT. — This section was introduced by Act VIII of 19-12 to giv'ca unifmm 
meaning to the word ‘harbour’ which occurs in ss. 130, 130, 157, 212, 216A of the 
Code. Section 21 CB ^vhich defined ‘harbour’ for purposes of ss. 212, 216 and 210.1 
was omitted^* 


C H A P T E 1 1 1 

/ ^ i^P^nisiWe/tSh 

53. The puuishni'ents'-’to which offenders are under the./pro- 

■ “Punishments.” visions of this Codc are — 

First, — Death ; 

Secondly, — Transportation ; 

Thirdly, — Penal servitude ; 

Fourthly, — Imprisonment, which is of two descriptions, namely ; — 

(1) Rigorous, that is, with hard labour. 

(2) Simple. 

Fifthly, — ^Forfeiture of property® ; 

Sixthly, — ^Fine. 

COMMENT. — The principal object of punishment is the preventiorfof offc-ncC'. 
and the measure of punishment must, consequently, vary from time to time according 
to the prevalence of a particular form of crime and other circumstances. An amount 
of severity may be vei-y appropriate at one time wliich would be quite uncalled for 
at another. 

To the six kinds of punishments in the section, two more are added hy sulisc- 
quent enactments, m>., whipping and detention in reformatories. In the Madi.is 
Presidency the punishment of stocks is inflicted on offenders of lower castes. “ 

1 . Death. — Death is the punishment that must be awarded for murder by a 
person under sentence of transportation (s. 303). It may be awarded as punislimciit 
for the following otfences : — 

(1) Waging war against the^King (s. 121). 

(2) Abetting mutiny actually committed (s. 132). 

' Hayat, (1887) P. R. No. 11 of sons, Gaz. o//ndia, 1942, Part V, p. 14. 
1 888. 8 Mad, Reg, XI of 1 810, s. 10. 

8 Statement of Objects and Rea- 
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(3) Giving or fabricating false evidence upon which an innocent person suffers 
death (s. 19-1). 

(4) Murder (s. 302). 

(5) Abetment of suicide of a minor, or .an insane or an intoxicated person (s. 305). 

(6) Dacoity accompanied with murder (s. 396). 

(T) Attempt to murder by a person under sentence of transportation, if hurt 
is caused (s. 3971. 

2. Transportation.— Transportation for life must be inflicted — 

(1) for unlawful retur n from transportation (s. 226). 

(2) f6r being aQhu^fs. 311). 

3. Penal servitude.— The punishment of penal servitude, rvhich is a substitute 
for transportation, is applicable only to Europeans and Americans under Act XXIV 
of 1855. By reason of the difficulty of providing a place to which Europeans or 
Americans can, with safety to their health, be sent for the purpose of undergoing 
sentences of transportation or of imprisonment for long terms, it has become ex- 
pedient to substitute other punishments for that of transportation. 

Penal servitude is a punishment which consists in keeping an offender in confine- 
ment and compelling him to labour. Persons sentenced to penal servitude are, 
during the term of the sentence, confined in such prison within British India as the 
Governor-General in Council directs, and kept to hard labour.* 

4 . Imprisonment. — Imprisonment is of two kinds: (a) ^ rigorous, and (6) 
simple. In the case of rigorous imprisonment the offender is put to hard labour 
such as grinding corn, digging earth, drawing water, cutting fire-wood, bowing wool, 
etc. In the case of simple imprisonment the offender is confined to jail and is not 
put to any kind of work. 

The maximum imprisonment that can be awarded for an offence is fourteen 
years (s. 55). The lowest term actually named for a given offence is twenty-four 
hours (s. 510), but the minimum is unlimited. 

The minimum term of imprisonment, however, is fixed in the following two cases : 

(1) If, at the time of committing robbeiy or dacoity, the offender uses any 
deadly weapon, or causes grievous hurt to any person, he is punished with im- 
prisonment of not less than seven years (s. 397). 

(2) If, at the time of attempting to commit robbery or dacoity. the offender 
is armed '^ith any deadly weapon, he is punished with imprisonment of not less 
tlian seven years (s. 398). 

An offender is punished with rigorous imprisonment without the alternative 
of simple imprisonment, in the eases of — 

(1) Giving or fabricating false evidence with intent to procure conviction of an 
offence which is capital hy this Code, or by the law of Eimland (s. 104). 

(2) Unlawful return from transportation (s. 226). ' — ^ 

(3) House-trespass in order to the commission of an offence punishable with 
death (s. 449). 

The following offences are punishable with simpe imprisonment only : — 

(1) Public servant unlawfully engaging in trade; or unlawfully buying or bidding 

for property (ss. 168, 169). , 

(2) A person absconding to avoid service of summons or other proceedings 
from a public servant or preventing service of summons or other proceedings, or 
preventing publication thereof; or not attending in obedience to an order from a 
public servant (ss. 172, 173, 174). 

* The Prisoners Act (III of 1 960), s. 19. 


I. P. C.-8 
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(3) Intentional omission to produce a document to a public servant by a person 
legally bound to produce sucb documents; or intentional omission to give notice 
or information to a public servant by a person legally bound to give; or intentional 
omission to assist a public servant when bound by law to give assistance (ss. 175, 
176, 187). 

(4) Refusing oath when duly required to take oath by a public servant; or 
refusing to answer a public servant authorised to question or refusing to sign any 
statement made by a person himself before a public servant (ss. 178, 1 79, 180). 

(5) Disobedience to an order duly promulgated by a public servant if such dis- 
obedience causes obstruction, annoyance, or injury (s. 1 88). ■ 

(6) Escape from confinement negligently suffered by 'a‘ public servant ; or 
negligent omission to apprehend, or negligent sufferance of escape, on the part of a 
public servant in cases not otheiwise provided for (ss. 223, 225-A). 

(7) Intentional insult or interruption to a public servant sitting in any stage 
of a judicial proceeding (s. 228). 

(8) Continuance of nuisance after injunction to discontinue (s. 291). 

(9) Wrongful re.straint (s. 341). 

(10) Defamation ; printing or selling defamatory matter known to be so (ss. 500, 
SOI, 502). 

(11) Uttering any word, or making any sound or gesture, with an intention to 
insult the modesty of a woman (s. 309). 

(12) Misconduct in a public place by a drunken person (s. 510). 

5. Forfeiture. — ^The punishment of absolute forfeiture of all property of the 
offender is now abolished. Sections 61 and 62 of the Penal Code dealing with such 
forfeiture are repealed by Act XVI of 1921. 

There are, however, three offences in which the offender is liable to forfeiture 
of specific property. They are : — 

(1) Whoever commits, or prepares to commit, depredation on the territories 

of any power at peace with the King shall be liable, in addition to other .punishments, 
to forfeiture of any property used, or intended to be sued in committing such depreda- 
tion, or acquired thereby (s. 126). “ 

(2) Whoever knowingly receives property taken as abov'e mentioned or in waging 
war against any Asiatic Power at peace with the King, shall forfeit such property 
(s. 127). 

(3) A public servant, who improperly purchases property, which bj' virtue 
of his office he is legally prohibited from purchasing, forfeits such property (s. 169). 

6. Fine. — Fine is the only punislimcnt in the following cases : — 

(1) A person in charge of a merchant vessel, negligently allowing a deserter 
from the Army or Navy or Air Force to obtain conceahnent in such vessel, is liable 
to a fine not exceeding Rs. 500 (s. 137). 

(2) The owner or occupier of land on which a riot is committed or an unlaw ful 
assembly is held, and any person having or claiming any interest in such land, 
and not using aU lawful means to prevent such riot or unlawful assembly^ is punish- 
able with a fine not exceeding R.!. 1,000 (s. 154). 

(3) The person for whose feeneiit a riot has been committed not having duly 
endeavoured to prevent it (s. 155). 

(4) The agent or manager of such person under like circumstances (s. 156). 

(5) False statements in connection with an election (s. 171-G.) 

(6) Illegal payments in connection with an election (s. 171-H.) 

(7) Failure to keep election accoimts (s. 171-1.) 
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(8) Committing of a public nuisance not otherwise punishable, is punishable 
with a fine not exceeding Rs. 200 (s. 290). 

(9) Voluntarily vitiating the atmosphere so as to render it noxious to the public ' 
health, is punishable with a fine of Rs. 500 (s. 278). 

(10) Obstructing a public way or line of navigation, is punishable with a fine not 
exceeding Rs. 200 (s. 283). 

(11) Publication of a proposal regarding a lottery, is punishable with a fine 
not exceeding Rs. 1,000 (s. 294-A.) 

7. Whipping. — This form of punishment is added by the WTiipping Act under 
which offenders are liable to whipping as an alternative or an additional punishment 
for certain offences. ' 

The Wlripping Act of 1909 has reduced the number of offences for which this 
punishment is now inflicted. 

In France, Germany and the UnitedStates corporal punishment has beenabolished. 

8. Detention in Reformatories. — Juvenile offenders sentenced to transporta- 
tion or imprisonment may be sentenced to, and detained in, a Reformatory School 
for a period of three to seven years.*^ 

54. In every case in ■which sentence of death shall have been passsed. 

Commutation of sen- the Central Government or the Provincial Govern- 

tence of death. mcut of the Province within which the offender 

shall have been sentenced may, without the consent of the offender, 
commute the punishment for any other punishment provided by this 
Code. 

55. In every case in which sentence of transportation for life shall 

Commutation of sen have been passed, the Provincial Government of 

tenceof transportation the Pi'ovince within which the offender shall have 
” ■ been sentenced may, without the consent of the 

offender, commute the punishment«for imprisonment of either descrip- 
tion for a term not exceeding fourteen years. 

55A. Nothing in section fifty-four or section fifty-five shall de- 

Saving for Royal I'ogate from the righjpof His Majesty, or of the 
prerogative. Govemor-Gcneral if any such right is delegated to 

him by His Majesty, to grant pardons, reprieves, respites or remis- 
sions of punishment. 

56. Whenever any person being a European or American is con- 

victed of an offence punishable under this Code 
peans and Americans to with transportation, the Coui't shall sentence the 
penal servitude. offender to penal servitude instead of transporta- 

tion according to the provisions of Act XXIV of 1855 : 

Pro-vided that, where an European or» American offender would, 
but for such Act, be liable to be sentenced or ordered 
foe term exceeding ten to DC transported lor a term exceeding ten years, 
years but not for life. shall be liable to be sentenced 

1 Act VIll of 1897, s. 8. 
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or ordered to be kept in penal servitude for such tenm exceeding six 
years as to the Court seems fit, but not for life. 

57. In calculating fractions of terms of punishment, transporta- 

Fractions ot terms of ^011 shall be reckoned as equivalent to trans- 

pimishments. poitation for twenty years. 

COMMENT. — A sentence of transportation for life does not necessarily mean as 
one of not more than twenty years and the convict is not necessarily entitled to re- 
mission.^ 

58. In every case in which a sentence of transportation is passed, 

Offenders sentenced offender, until he is transported, shall be dealt 

tj^r same manner as if sentenced to rigorous 

imprisonment, and shall be held to have been under- 
going his sentence of transportaion during the term of his imprison- 
ment. 

COMMENT. — This section can no longer be construed as providing only for the 
transitory detention of prisoners awaiting conveyance to a penal settlement outside 
India. Acts passed since the Penal Code have effected a radical change in the 
law relating thereto. A sentence of transportation no longer necessarily involves 
irtisoners being sent overseas or even beyond the provinces wherein they were 
convicted. A prisoner sentenced to transportation may be sent to the Andamans 
or may be kept in one of the jails in India appointed for transportation of prisoners 
where he will be dealt with in the same manner as a prisoner sentenced to rigorous 
imprisonment.^ 

59. In every case in which an offender is punishable with imprison- 

Transportation in- ment for a term of seven years or upwards, ‘ it shall 

stead of imprisonment. Competent to the Court which sentences such 
offender, instead of awarding sentence of imprisonment, to sentence 
the offender to transportation for a term not less than seven years," 
and not exceeding the term for which by this Code such offender is 
liable to imprisonment. J, 

COMMENT. — This section onl^ enacts a general rule to the effect that in the 
case of offences for which no transportation is specially mentioned as a punish- 
ment and which are punishable with imprisonment for a term of seven yeais or 
upwards, it is competent to the Judge to substitute a sentence of transportation 
as a substantive sentence for that of imprisonment The term of transportation 
under this section cannot exceed the term of imprisonment provided by the section 
under which a conviction is had and cannot be less than seven years. 

Ingredients. — The essentials of the section are — 

1. The offender must he pimishable with imprisonment for seven years or up- 
wards in respect of an offence punishable under this Code. 

2. The term of transportati^ awarded in lieu of imprisonment should not he 
less than seven years and should not exceed the term for which imprisonment could 
be inflicted.^ 

1 Kishori Lai, (1945) 47 Bom. L. R. « Kunhussa, (1882) 5 Mad. 28. 

625, P.c. » Arura, (1903) P. R. No. 31 of 

“ Kishori Lai, ibid. 1903. 
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1. ‘Imprisonment for a term of seven years or upwards.’ — The punish- 
ment for one offence alone must be imprisonment for seven years or upwards. It 
cannot be made up by adding two sentences together, and then commuting the 
amalgamated period to transportation.^ A general sentence of transportation for 
two or more offences, when only one of the pimishments awarded is seven years 
imprisonment, is illegal.^ 

2. ‘Transportation for a term not less than seven years’. — ^Where an 
offence is punishable either with transportation for life or imprisonment for a term 
of years, if a sentence of transportation for a term less than life is awarded, such 
term cannot exceed the term of imprisonment. The transportation awarded cannot 
exceed the imprisonment for which the prisoner might have been sentenced, even 
though it would have been open to the Court to award a longer period of trans- 
portation under the section appropriate to the crime. 

Thus, where the law gives the alternative punishments of death, transportation 
for life, and rigorous imprisonment extending to ten years, and the Court does 
not inflict the extreme penalty of transportation for life, it cannot award more 
than ten years’ transportation.® 

Transportation cannot be substituted for imprisonment in default of fine. 
— This section does not authorise the substitution of transportation for the imprison- 
ment to which a Court can sentence an ofllender in default of payment of fine.® 

60. In every case in which an offender is punishable with imprison- 

scntenco may be {in of either description, it shall 

certainoascs of imp'ri- be Competent to the Coui’t which sentences such 

sonment) wholly or ^ . 

paruy rigorous or offender to direct in the Sentence that SUCH impHSon- 
siooplo. * , 

ment shall be wholly rigorous, or that such imprison- 
ment shall be wholly simple, or that any part of such imprisonment 
shall be rigorous and the rest simple. 

61. [Sentence of forfeiture of property,] Repealed hy the Indian Penal 
Code {Amendment) Act, 1921) (jf F /* of 1921), s. 4. 

62. [Forfeiture of property, in respect of offenders punishable with 
death, transportation or imprisonment.] Replied hy the Indian Penal 
Code {Amendment) Act, 1921 {XVI of 192lf, s. 4. 

63. A¥here no sum is expressed to which a fine may extend, the 

Amount of fine. amount of fine to which the offender is liable is 

unlimited, but shall not be excessive. 

COMMENT. — A fine is fixed with due regard to the circumstances of the case 
in which it is imposed and the condition in life of the offender. 

64. In every case of an offence punishable with imprisonment as well 
Sentence of imprison- as fine,‘ in wMch the offender is sentenced to a fine, 

ment for non-payment 

of fine. whether with or without imprisonment, 

® iffoot/cer Koro, (1865) 2 W. R. 1; of 1913; Saj/j/opurcddi C/rituiayya, (1920) 
, SalarBakhsh, (1801) P. R. No. 27 of 1901. 48 I. A. 35, 44 Mad. 297, 23 Bom. L. R. 

® Skonaullah, (1866) 5 W. R. (Cr.) 44. 705. 

® Naiada, (187.5) 1 All. 43, F.B.; * Kwnhussa, (1882) 5 Mad. 28; 

Arura, (1003) P. R. No. 31 of 1903; Nuran, (1880) P. R. No. 17 of 1880. 
Muhammad Sharif, (1915) P. R. No. 14 
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and in every case of an offence punishable with imprisonment or fine, 
or with fine only, in which the offender is sentenced to a fine, 
it shall be competent to the Court which sentences such offender to 
direct by the sentence that, in default of payment of the fine, the of- 
fender shall suffer imprisonment for a certain term, which imprison- 
ment shall be in excess of any other imprisonment to which he may have 
been sentenced or to which he may be liable under a commutation of 
a sentence. 

- COMMENT. — The wording of the section is not happy, but the Legislature 
intended by it to provide for the award of imprisonment in default of payment 
of fine in all cases in which fine can be imposed to induce the offender to pay the 
fine. 

The cases falling under this section are : — 

Where the offence is punishable with (a) imprisonment with fine, or (h) imprison- 
ment or fine, or (c) fine only, and the offender is .sentenced to (i) imprisonment, 
or (it) fine, or both, the Court may sentence the offender to a term of imprison- 
ment in default of payment of fine. 

I. ‘Imprisonment as well as fine’. — The words ‘as well as’ do not mean 
here and as will be seen from the concluding words of the first clause, ‘whether 
with or without imprisonment.’ The words ‘imprisonment as well as fine' include 
(a) offences punishable with imprisonment or fine in the alternative, and (h) offences 
punishable with imprisonment or fine, or both, cumulatively.^ 

65. The term for which the Court directs the offender to be impri- 
Limit to- imprison- soned in default of payment of a fine shall not ex- 

nient lor non-payment e.e , 

of fine, when imprison- cced one-fourth of the term of imprisonment which 

ment and fine award- ... . ™ 

able. IS the maximum fixed for the offence, if the offence 

be punishable with imprisonment as well as fine. 

COMMENT. — This section applies to*all cases where the offence is ‘punishable 
with imprisonment as well as fine’, j.e., cases where fine and imprisonment can be 
awarded, and also those where the punishment may be either fine or imprison- 
ment, but not both. The onfy cases that it does not apply to are those dealt w itb 
in s. 67 where fine only can be awarded. - 
Section 33 of the Criminal Procedure Code acts as a corollary to this section. 

66. The imjirisoninent which the Court imposes in default of pai - 

_ . . , . ment of a fine may be of any description to which 

Bonment for non-pay- the offender might have been sentenced for the 

ment of fine. ° 

offence. 

COMMENT. — The imprisonment in default of payment of a fine may be eitliei 
rigorous or simple. 

67. If the offence he punishable with fine only, the imjirisonmeiit 

which the Court imposes in default of payment of 
nomli’ayme™”^ flnm simple, and the term for which 

rh™with^tae‘'on'i“"‘*''' Court dirccts the offender to be imprisoned, 

in default of payment of fine, shall not exceed the 

1 Yakoob Sahib, ( 1898 ) 22 Mad. 238 . * Ibid. 
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following scale, that is to say, for .any term not exceeding two months 
when the amount of the fine shall not exceed fifty rupees, and for any 
term not exceeding four months when the amount shall not exceed one 
hundred rupees, and for any term not exceeding six months in any other 
case. 

COMMENT.— This section refers solely to cases in which the offence is punish- 
able with fine only and has no application to an offence punishable either with im- 
prisonment or with fine, but not with both. Such offences are governed by s. 65. 

68. The imprisonment which is imposed in default of payment of a 
Imprisonment to ter- fine shall terminate whenever that fine is either paid 

minate on payment of , . , , - , 

fine. or levied by process ot law. 

COMMENT. — See ss. 380-380 of the Criminal Procedure Code as to the mode 
in which fine is levied. 


69. If, before the expiration of the term of imprisonment fixed in 
Termination of im- default of payment, such a proportion of the fine 
nf'proportion”arpS™f paid or levied that, the term of imprisonment 
suffered in default of payment is not less than 
proportional to the part of the fine still unpaid, the iitiprisonment 
shall terminate. 


IHUSTIIATION. 

A is sentenced to a fine of one hundred rupees .and to four months' imprison- 
ment in default of payment. Here, if seventy-five rupees of the fine he paid or 
levied before the expiration of one montli of the imprisonment. A will be discharged 
as soon as the first montli has expired. If seventy-five rupees lie paid or levied 
at the time of the expiration of the first month, or at any later time while A con- 
tinues in imprisonment. A will be immediately discharged. If fifty rupees of the 
fine be paid or levied before the expiration of two months of the imprisonment, 
A will be discharged as soon as the two Hionths are completed, ff fifty rupees be 
paid or levied at the time of tlie expiration of those two montlis, .or at any later 
time while A continues in imprisonment, A will be immediately discharged. 


COMMENT. — It the fine imposed on an accused is paid or levied while he is 
imprisoned for default of payment, his imprisonment will immediatelv terminate : 
and if a proportion of the fine be paid during the imprisonment, a .proportional 
abatement of the imprisonment will take place. The Court lias, liowcver. no power 
to refund fine. 


70. The fine, or any part thereof which remains unpaid, may be 
levied at any time within six years after the passing 
six years, or during ot the Sentence, and it, under the sentence, the 
imprisonment. offender be liable to imprisonment for a longer 

period than six years, then at any time previous to the expiration of 
that period; and the death of the offender does not discharge from the 
Death not to dis- liability any property which would, after his death, 
itabUity?"’*"^'^^^ be legally liable for his debts. 

COMMENT. — Imprisonment in default of fine does not liberate the offender 
from his liability to pay the full amount of fine imposed on liim. Such imprison- 
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mcnt is not a discharge or satisfaction of Jlie fine but is imposed as a punisliment 
for non-payment of contempt or resistance to the due execution of the sentence. 
The offender cannot be permitted to choose whether he will suffer in his person 
or his property. His person will cease to be answerable for the fine. But his pro- 
perty will for a time continue to do so. The bar of six years may save the property 
of the accused but not his personal arrest. The liability for any sentence of im- 
prisonment awarded in default of payment of fine continues after the expiration of 
six years. Any proceeding taken after six years to recover fine by sale of im- 
moveable property of the offender is time-barred.® The death of an offender does 
not discharge any property which would, after bis death, be legally liable for his 
debts from liability to discharge any fine due from him.’ 

71. Where anything which is an offence is made up of parts, any 

Limit of punishment of wliich parts is itsclf aH offcHce, the offender 
sever ™ ottenZl ° shall Hot be puiiislied with the punishment of more 
than one of .such his offences, unless it be so expressly provided. 

Where anything is an offence falling within two or more separate 
definitions of any law in force for the time being by which offences are 
defined or ptinis.hed, or 

where se\*eral acts, of which one or more than one would by itself or 
themselves constitute an offence, constitute, when combined, a different 
offence, 

the offender shall not he punished with a more severe punislunent 
than the Court which tries him could award for any one of such offences. 

ILLUSTRATIONS. 

(а) A gives Z fifty strokes with a stick. Here, A may have committed the 
offence of voluntarily causing hurt to Z by the whole beating, and also by each of 
the blows which make up the whole beating. If A were liable to punishment for 
every blow, he might be imprisoned for fifty years, one for each blow. But he is 
liable only to one punishment for the whole beating. 

(б) But if, while A is beating Z. V interferes, and A intentionally strikes V. 
here, as the blow given to Y is no part of the act whereby A voluntarily causrs 
hurt to Z, A is liable to one punishment for voluntarily causing hurt to Z, and to 
another for the blow given to V. 

COMMENT. — The section says that where an offence is made up of parts, each 
of which constitutes an offence, the offender should not be punished for more than 
one offence unless expressly provided. IVhere an offence falls within two or move 
separate definitions of offence.s; or where several acts of which one or more than 
one would, by itself or themselves, constitute an offence, constitute when combined 
a different offence, the offender should not be punished with a more severe punish- 
ment than the Court which tries him could award for any one of such offences. 
The section governs the whole Code and regulates the limit of punishment in eases 
in which the greater offence is i^jade up of two or more minor offences. It is not a 
rule of adjective law or procedure, but a rule of substantive law regulating the 
measure of punishment, and it docs not, therefore, affect the question of conviction, 

’ Ganu Sahharam, (188-1) Unrep. Cr. Bhikalal, (1940) 43 Bom. L. R. 122, 
C. 207. [1041] Bom. 147. 

® Collector of Broach v. Ochhdvlal ’ SitoBaTO, (1937) 13 Luck. 306. 
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whidi relates to the province of procedure. The section contemplates separate 
punishments for an offence against the same law and not under different laws.* 

The rules for assessment of punishment are laid down in ss. 71 and 72 of the 
Penal Code and s. 33 of the Code of Criminal Procedure. Section 35 of the Code 
of Criminal Procedure provides that when a person is convicted at one trial of two 
or more offences, the Court may, subject to the provisions of s. 71 of the Indian 
Penal Code, sentence him, for such offences, to the several punishments prescribed 
therefor which such Court is competent to inflict; and in the case of consecutive 
sentences, it shall not be necessary for the Court, hy reason only of the aggregate 
punishment for the several offences being in excess of the pimishment which it is 
competent to inflict on conviction of a single offence, to send the offender for trial 
before a higher Court. It, therefore, enhances the ordinary powers of sentences 
given to Magistrates by s. 32, Criminal Procedure Code; but in order to bring a case 
within the purview of this section, the accused must have been convicted of two or 
more offences in the same trial, and the sentence for any one of these offences should 
not exceed the limits of their ordinary powers. The limits fixed by this section 
refer to sentences passed simultaneously, or upon charges which are tried simul- 
taneously. Sentences of imprisonment passed under it may run concurrently. 
The explanation and illustration added to s. 35 of Act V of 1 808 are repealed (Act 
XVIII of 1923). This sets at rest the conflict of opinion as to what are or what 
are not “distinct” offences. Separate sentences can be passed in respect of separable 
offences dealt with under s. 71 of the Penal Code. The distinction between “separ- 
able” offences under s. 71 of the Code and “distinct” offences under s. 35 of the 
Criminal Procedure Code has been done away with. 

Section 233 of the Code of Criminal Procedure contains only rules of criminal 
pleading in regard to joinder of charges, and it does not deal with the sentence to 
be passed on the charges of the offences mentioned in the several illustrations. 
It says : 

(1) If, in one series of acts so connected together as to form the same trans- 
action, more offences than one are committed by the same person, he may be charged 
with, and tried at one trial for, every such fiffence. 

(2) If the acts alleged constitute an offence falling within two or more separate 
definitions of any law in force for the time being by which offences are defined or 
punished, the person accused of them may be charged with, and tried at one trial 
for, each of such offences. 

(3) If several acts, of which one or more than one would by itself or themselves 
constitute an offence, constitute when combined a different offence, the person 
accused of them may be charged with, and tried at one trial for, the offence cons- 
tituted by such acts when combined, and for any offence constituted by any one 
or more, of such acts. 

f4) Nothing contained in this section shall affect the Indian Penal Code, s. 71. 

Section 71 of the Penal Code and s, 235 of the Criminal Procedure Code. — 
Reading s. 235 with s. 71 we get a four-fold result w'hich may be stated thus — . 

1. A repetition in the same transaction of several criminal acts of exactly tl’.e 
same character may constitute one crime, e.g., a number of blows on one person, 
a number of lies in one continuous deposition, or a number of articles stolen at one 
house-breaking. That is a case covered by s. 71 (see ill. (a)). The greater or lesser 
number of criminal acts may add to or diminish the heinousness of the offence. 

* Sukhnandan Bai, (1917) 19 Cr. = Mahadeo^ir, (1912) 9 N. L. R. 
R. J. 157. 26, 29, 14 Cr. L. J. 133, 137. 
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2. A single transaction may give rise to cither — 

(1) several offences of a different character, each complete in itself and distinct 
from the other, e.g., criminal breach of trust accompanied by falsification of accounts 
as a preliminary or a sequel to such breach ; or 

(2) several offences of the same character but affecting different persons, e.g., a 
single gun shot fired with criminal intent which injures two or more persons. 

Each such offence is separately indictable and punishable. See sub.-s. (I) of s. 
235 and ill. (6) to s. 71 and ills. (a),(f)and(g) to s. 235. 

Where different persons are injured, grievous hurt being caused in one case and 
simple hurt in others, it is competent for the Court to impose separate and accu- 
mulative sentences.^ But separate sentences cannot be passed under ss. 323 and 
326 in the case of an assault upon a single person.' 

3. The same series of acts may constitute different offences. All may be charged, 
but only one offence may be regarded as committed for the purpose of inflicting 
punishment, e.g., a person who sets fire to a ware-house. Here his act is an offence 
under s. 435, and also under s. 436, and, though he may be charged for both, he 
cannot be punished for more than one of these offences. Only one offence has been 
committed and the punishment must not exceed that applicable to the grarcr 
offence. .Sec cl. 2 of s. 71 and sub-s. (2) of s. 235. 

It is a general rule that when, in the same penal statute, there are two claii.scs 
applicable to the same act of an accused, the punishments are not to be regarded 
as cumulative, unless it be so expressly provided.' 

4. An act, in itself an offence, may become either an aggravated form of that 
offence, or a different offence, when combined with some other acts, innocent or 
criminal. Here w'e have a compound offence which, as well as its component minor 
offence, may lie charged under s. 235, sub-s. (3). But if the compound offence 
is made out, no punishment can be awarded beyond that which can be given in res- 
pect of it in virtue of s, 71. For instance, upon the same facts a person inuy he 
charged for using criminal force under s. 352 and under s. 152 for the same force 
against a public servant. But though convicted on both charges, he could not 
receive a higher punishment than that whYch is provided by the latter section. 

CASES. — 1. Several offences constituting one offence.— Where the accused 
stole property at night belonging to two different persons from the same room of 
a house;^ where the acccused stole at tlic same time two bullocks which belonged 
to two different owners, and which were tied to the yoke of a cart;' where the accused, 
a guard in charge of a goods train, stole articles belonging to two different i)crsons 
from separate bags in a truck,® it was held that the accused could not be convicted 
and sentenced separately for two distinct offences of theft. 


2. Single transaction giving rise to several offences. — An accused was con- 
victed under s. 457 of the Penal Code of house-breaking by night in order to commit 
the offences of mischief and assault and also under ss. 420 and 352 for the offences 
of mischief and assault, and punished separately for each of the offences. These 
offences formed part of one transaction. It was held that the sentences were legal.' 
An accused who tlireatended three witnesses was convicted and sentenced to four 


' Bateshar. (1915) .37 All. 028; Pira, 
(1925) 27 Cr. L. J. 818, 27 P. L. R. :347. 
' Devi Salmi. (1927) 28 Cr. L. J. 662. 
' Per West, J., in Dod Basaya, 
(1874) 11 B. H. C. 13, 15. 

* Sheikh Moneeah, (1869) 11 \V. R. 


(Cr.). 38. 

' Krishna Shahaji, (1897) Unrep. Cr, 
C. 927. 

» IIarZ)iai,(1905)P.R.No.58ofl905. 

’ Nirichan, (1888) 12 Mad. 30. 
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month.s’ imprisonment for threat to eaeh witness. It was held that if a person at 
one time criminally intimidates three different persons, and each of those persons 
brings a separate charge against him he may be eonvieted for an offence as against 
each person, and be punished separately for each offence.* Where the accused 
stole a bullock from the jungle, where it was put to graze by its master, a cartman, 
and then killed it for food and was eonvieted of the offences of theft and mischief 
at one trial and was sentenced separately for each offence, it was held that the 
sentences were legal. Theft and mischief are two distinct offences covered by two 
separate defintions and punishable separately as sueh.^ 

Rioting and grievous hurt. — The question as to whether a member of an un- 
lawful assembly, some members of which have caused grievous hurt, can be punish- 
ed for the offence of rioting, as well as for the offence of causing grievous hurt, has 
led to a divergence of opinion between the High Courts of Bombay and Allahabad 
and the former Chief Court of the Punjab on the one side, and the High Court of 
Calcutta on the other. 

All the High Courts are unanimous on the point that where an accused is guilty 
of riot and has also by his own hands eau.sed grievous hurt, separate sentences 
may be passed for eaeh of the two offences without regard to the limit of the com- 
bined sentences. In such a case the total punishment can legally exceed the maxi- 
mum which the Court might pass for any one of the offences.* 

But where the accused is convicted of rioting and of hurt which he has not him- 
self committed but for which he is liable under s. 149, there is a difference of opinion. 

A full bench of the Calcutta High Court has ruled that separate sentences passed 
upon persons for the offences of rioting and grievous hurt are not legal where it is 
found that such persons individually' did not commit any act which amounted to 
voluntarily causing hurt, but were guilty of that offence under s. 149 of the Penal 
Code.* 

The Madras and Patna High Courts have adopted the same view.® The for- 
mer Chief Court of tlie Punjab had also held likewise.® 

A full bench of the Bombay High Court has decided that where an accused is 
convicted of rioting and of hurt, and the cofiviction for hurt depends upon the appli- 
cation of s. 149 of tlie Penal Code, it is not illegal to pass two sentences one for 
riot, and one for hurt: provided the total punishment does not exceed the maxi- 
mum which the Court might pass for any one of the offences.’ The Allahabad 
and Rangoon High Courts liave followed the Bombay view.* The Bombay view 
will, however, require reconsideration as the Privy Council has noxv definitely laid 
down that s. 149 creates a specific offence.* 

3. Same facts constituting different offences. — An accused cannot be punish- 


1 Goolzar Khan, (18G8) 9 W. R. (Cr.) 
30. 

* Paw Din, [1988] Ran. 0.8. 

* Dana Punja, (1892) 17 Bom. 200, 
F.B. ; Ferasat, (1891) 19 Cal. 105; 
Pershad, (1885) 7 All. 41-1.. f.b. ; judg- 
ments of Oldfield and Duthoit, JJ., 
in Jlam Sarup, (1885) 7 All. 757, f.b. ; 
Sothavalan v. Kama Kone, (19.82) 56 
Mad. 481. 

* Nilmony Poddar, (1889) 16 Cal. 
442, F.B., overruling Lake Nath Sarkar, 
(1885) 11 Cal. 3 19; Keamuddi Karikar, 
(1923) 51 Cal. 79. 


* Ponniah Lopes, (1933) 57 Mad. 643; 
Palm Singh, (1918) 3 P. L. J. 041. 

* Bhagtuun Singh, (1900) P. R. No. 4 
of 1901, F.B.; Mangal Singh, (1910) 
P. R. No. 31 of 1910. 

’ Bana Punja, (1892) 17 Bom. 260, 

F.B. 

* Chhjdda, (1925) 24 A. L. J. R. 178; 
Bisheshar, (1887) 9 All. 645. 050; ^Yazi^ 
Jan, (1887) 10 AH. 58. Contra, Jtam 
Partab, (1883) C All. 121; Nga Son Min, 
(1923) 3 B. L. J. 49. 

* Barendra Kumar Ghosh, (1924) 52 
I. A. 40, 52 Cal. 197, 27 Bom. L. R. 148. 
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ed at the same time for committing an offence by fire rvitli intent to destroy a ware- 
house (s. 436) and for the offence of mischief by fire (s. 435).i Where a mother 
abandoned her child, with the intention of wholly abandoning it, and knowing 
that such abandonment was likely to cause its death, and the child died in con- 
sequence of the abandonment, it was held that she could not be contacted and 
punished under s. 304 and also unders. SlTbut under s. 304 only.® A person can- 
not be punished for rioting and also for being a member of an unlawful assembly;’ 
for rioting and for wrongful confinement, when the common object of the unawful 
assembly is wrongful confinement;^ for culpable homicide and for being a member 
of an unlawful assembly armed with a deadly weapon;* for dishonestly receiving 
stolen property (s. 411) and for assisting in the concealment of stolen property 
(s. 414);® for abducting a child with intent dishonestly to take moveable property, 
and also for the theft of a part of the moveable property which he intended dishonestl) 
to take through means of the abduction.’ 

4. An act giving rise to an offence and an aggravated form of the same 
offence. — A full bench of the Bombay High Court has held : — 

(1) that a person who has committed house-breaking n order to commit theft 
fs. 437) and theft (s. 380) can be charged with, and convicted of, each of the.se of- 
fences ; 

(2) that a Court in awarding punishment (under s. 71) should pass one sentence 
for either of the offences in question, and not a separate one for each offence ; 

(3) that if two sentences are nevertheless passed, and the aggregate of the-e 
does not exceed the punishment provided by law for any one of the offences or 
the jurisdiction of the Court, that would be an irregularity only and not an illegahly • 

Owing to the repeal of the Explanation and the illustration added to s. 33 of 
the Code of 1898, it is submitted that points (2) and (3) of the above full bench 
ruling are rendered obsolete, and separate sentences can now be passed for each 
of the offences. 

The Calcutta High Court has eoniidered the effect of the amendment of s. 3.), 
Criminal Procedure Code, and has held that where a person is convicted lit oni 
trial of the offence of house-breaking wiMi intent to commit theft (s. 457) and of fhe 
comniissioiv of theft after such house-breaking (s. 380) be can be sentenced to sepa- 
rate sentences in respect of eacli of those offences.® The Chief Court of Oudb has 
taken the same view.’® 

The Patna High Court has in a case followed the earlier decisions of the Calcuttta 
High Court which are now obsolete, and has not considered the effect of the amend- 
ment of s. 33.” 

The Allahabad High Court held in a case where a person committed a tresiras'. 
wdth the intention of committing miscliief, thereby committing criminal trespass, 
and at the same time committed mischief, that he could not receive a punishment 
more severe than might have been awarded for either of .such Qffences.’® In anothei 
case the accused were tried for offences under ss. 1 70 and 383, committed in the same 


’ DodBasaya, (1874) 11 B. II. C. 13, 
13. 

“ Banni, (1879) 2 All. 349, 

® Meelan Khalifa v. Brvarkanalh 
Goopto, (1804) 1 W. R. (Cr.) 7. 

® Alim Sheikh v. Shahazada Singh 
Burkundnz, (1904) 8 C. W. N. 483. 

® Babheeoolah, (1807) 7 W. R. 13. 

« (1868) 4 M. H. C. (Appx.) 13. 


’ Noujan, (1874) 7 M. H. C. 375. 

* Malu Arjun, (1899) 1 Bom. L. E. 
142, 23 Bom. 706, f.b., followed in 
WaiHuiwa. (1917) P. R. No. 40 of 1917- 
® Kanchan MoUa, (192.3) 41 C. L. J- 
563, 565. 

Silal, (1941) 17 Luck. 513. 

” Makhru Dusadh, (1926) 5 Pat. 464. 
” Bvdh Singh, (1879) 2 AU. 101. 
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transaction, and it appeared that but for personating a public servant the accused 
would not have been in a position to commit the act of extortion. It was held that 
the former offence was completed before the latter liad begun, and the separate 
sentence for each offence was not illegal.* These decisions are no longer of any 
authority in view of the amended s. 35 of the Criminal Procedure Code. 


72. In all cases in which judgment is given that a person is guilty of 
„ one of several offences specified in the judgment, 

Pumshinent Of person , ^ 

guilty of one of jevcrai but that it IS doubtful oi wKich ot these oftences 

staUnK that it is doubt- he is guilty, the offender shall be punished for the 

offence for which the lowest punishment is provided 

if the same punishment is not provided for all. 


COMMENT. — This provision is intended to prevent an offender whose guilt 
is fully established from eluding punishment on the ground that the evidence does 
not enable the tribunal to pronounce with certainty under what penal provision 
his case falls. The section applies to cases in which the law applicable to a certain 
set of facts is doubtful. The doubt must be as to which of the offences the accused 
has committed, not whether he has committed either. 


Solitary confinement. 


73. Whenever any person is convicted of an offence for which under 
this Code the Court has power to sentence him to 
rigorous imprisonment, the Court may, by its sen- 
tence, order that the offender shall be kept in solitary confinement 
for any portion^ or portions of the imprisonment to which he is sen- 
tenced, not exceeding three months* in the whole, according to the 
followdng scale, that is to say — 

a time not exceeding one month if the term of imjJi’isonment shall 
not exceed six months : 


a time not exceeding two months ff the term of imprisonment shall 
exceed six months and shall not exceed one year ; 

a time not exceeding three months if the term of imprisomnent shall 
exceed one year. 

COMMENT. — Solitary confinement amounts to keeping the prisoner thoroughly 
isolated from any kind of intercourse with the outside world. It is inflicted in 
order that a feeling of loneliness may produce wholesome influence and reform the 
criminal. This section giv'es the scale according to which solitary confinement 
may be inflicted. 

In England solitary punishment has been done away with. 

1 . ‘Any portion’. — These words imply that the solitary confinement if in- 
flicted for the whole term of imprisonment is iliegal.* 

2. ‘Not exceeding three months.’ — In the case of simultaneous convictions, 
the award of separate terms of solitary confinement, which in the aggregate exceed 
three months, is illegal;^ but, as a matter of practice, a sentence of more than three 
months’ solitary confinement is not passed on a person convicted at one trial of 


* Wazir Jan, (1887) 10 All. 58. L. R. 49. 

2 IVi/are Sk/c Meffier, (1869) 3 Beng. * A'ilmia, (1877) P. R. No. 11 of 1877. 
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more offenoes than one.^ Cumulative sentences of solitary confinement are con- 
trary to the intention of this section.* 

Solitary confinement or imprisonment in lieu of fine . — Where imprison- 
ment is not part of the substantive sentence, solitary confinement cannot be award- 
ed so also it cannot be awarded as part of the imprisonment in lieu of fine.* 

74. In executing a sentence of solitary confinement, such con- 

Limit of solitary con- fincmeut shall in no case exceed fourteen days at 
fineroent. ^ time, with intervals between the periods of solitary 

confinement of not less duration than such periods, and when the im- 
prisonment awarded shall exceed three months, the solitarj- confine- 
ment shall not exceed seven days in any one month of the whole impri- 
sonment awarded, with intervals between the periods of solitari- 
confinement of not less duration than such periods. 

COMlIEtsT. — Solitary confinement if continued for a long time is sure to produce 
mental derangement. 

The section limits the solitary confinement, when the substantive sentence ex- 
ceeds three months, to seven days in any one month. Solitary confinement must 
be imposed at intervals. A sentence inflicting solitary confinement for the whole 
imprisonment is illegal, though not more than fourteen days is awarded.* 


75. Whoever, having been convicted,^ — 

Enhanced puMsh- ^ Court in British India, of an offence 

ment for certain offcn- punishable Under Chapter XII or Chapter XYII of 

CCS under Chapter xri . . „ . ^ 

or Chapter xvii after this Code With imprisonment of either description 

previous conviction. e r. e , * 

tor a term of three years or upwards, or 
(i») by a Court or tribunal in any Indian State acting under the 
general or special authority of thg Central Government or of the Crown 
Representative, of an offence which would, if committed in British 
India, have been punishable under those Chapters of this Code with 
like imprisonment for the like term. 


shall be guilty of any offence punishable under either of those Chapters 
with like imprisonment for the like term, shall be subject for every 
such subsequent offence to transportation for life, or to imprisonment 
of either description for a term which may extend to ten years. 

COMMEtsT.^ This .section enables the Courts in British India to recognize pre- 
vious convictions by Courts in Indian States which exercise their jurisdiction under 
the general or special authority of the Central Government or of the Crown Represen- 
tative. 


Principle, This section does not constitute a separate offence, hut only imposes 
a liability to enhanced punishment. 


* Ibrahim, (1807) P. R. No. 7 of 
1807; Abdulla Jan, (100.5) P. R. No 
S7 of 1 005. 

* Ngfi Sein Po, (1023) 1 Ran. 306. 

* Vmr Singh, (1860) P. R. No. 20 


of 1869. 

* Jita, (1873) P. R. No. 26 of 1873. 

* Nyan Suk Mether, (1860) 3 Ben. 

L. R. 49. 
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The meaning of the section is, that when an offender having been convicted — 

(a) by a Court in British India, or 

{b) by a Court in the territory of an Indian State acting under the authority 
of the Central Government or the Crown Representative, 
for an offence under Chapter XII (offences relating to coin and Government stamp) 
or Chapter XVII (offences against property) of the Code, punishable with three 
years’ imprisonment, commits an offence of a similar description after his release 
from prison, he is liable to increased punishment, on the ground that the punish- 
ment undergone has had no effect in preventing a repetition of the crime. 

To bring an offence within the terms of this section three conditions must be 
fulfilled : — 

(1) The offence must be one under either Chapter XII or XVII of the Code. 

(2) The previous convictions must have been for an offence therein punishable 
witli imprisonment for not less than three years. 

(3) The subsequent offence must also be punishable with imprisonment for not 
less than three years. 

1. ‘Having been convicted.’ — The section declares that if any person, having 
been convicted of any offence punishabe under certain chapters, shall be guilty of 
any offence punishable under those chapters, he shall for every such subsequent 
offence be liable to the penalties therein declared. Where, therefore, a person 
committed an offence punishable under Chapter XII or XVII with imprisonment of 
three years, and previously to his being convicted of such offence, conunitted an- 
other such offence, it was held that he was not subject, on being convicted of thfe 
second offence, to the enchanced punishment provided by this section.' Similarly 
the section is not applicable where offences are committed at one and the same time;® 
because it postulates the commission of the offence which forms the subject of the 
subsequent charge at a period subsequent to the date of the off ence of which the 
accused was before convicted. The accused cannot be charged with a convic- 
tion for an offence committed subsequent to the date of the offence for which he 
is on his trial.® 

The section is not intended to impose a Heavy sentence for a trivial offence* even 
in the case of an old offender. > 


Clause (a). — The previous conviction should be by “a Court in British India.” 
Such a conviction outside British India, e.g., in the Police Courts at Colombo in 
Ceylon, cannot be made the basis of a charge under this section.® The offence should 
not only be an offenee under Chapter XII or Chapter XVII but it should also be 
punishable with imprisonment for a term of three years or upwards.® It is not 
necessary that the punishment actually awarded for the first offence should have 
been imprisonment for three years. But both the prerious and subsequent offences 
shall be offences of the class punishable with imprisonment for a term of three years 
or upwards.’ 

Clause (b). — Under this clause the Court or tribunal in the territory of an Indian 
State must be acting under the general or special authority of the Central Govern- 
ment or the Crown Representative. Conviction by a Court in an Indian State which 


' Megha, (1878) 1 All. 637; Sakya 
Kavji, (1868) 5 B. H. C. (Cr. C.) 36; 
Sayad Abdul, (1926) 28 Bom. L. R . 484. 

® Jhoomuck Chainar, (1866) 6 W. 
R. (Cr.) 90. 

® Sayad Abdul, (1920) 28 Bom. L. R. 
484; Chutial Imam Bakbsh, [1941] Kar. 


450. * 

‘ Maulu, (1929) 11 Lah. 115. 

® Croton Prosecutor v. Muthusamy, 
(1934) 58 Mad. 707. 

® Chandaria, (1911) P. L. R. No. 
235 of 1911. 

’ (1874) 1 Weir 38. 
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is not under such authority cannot, therefore, he taken into consideration in en- 
hancing punishment under this section.^ 

Attempt. — This section does not apply to cases of attempts not specially made 
offences in Chapters XII and XVII of the Code;* nor to cases of offences which 
fall under s. 511 of the Code.* 

Abetment. — The previous conviction of an accused for an offence under chapters 
XII and XVII cannot be taken into consideration at a subsequent conviction for 
abetment of an offence under those chapters for the purpose of enchancing punish- 
ment under this section.* 


CHAPTER IV. 

General Exceptions. 

Thi.s chapter has been framed in order to obviate the necessity of repeating in 
every penal clause a considerable number of limitations. 

The word ‘offence’ in this Chapter denotes a thing punishable under the Code 
or under any special or local law (s. 40). 

The following acts are exempted under the Code from criminal liability : — 


1. Act of a person bound by law 
to do a certain thing (s, 76). 

2. Act of a Judge acting judicially 

(s. 77). ‘ 

3. Act done pursuant to an order or 
a judgment of a Court (a. 78). 

4. Act of a person justified, or be- 
lieving himself justified, by law (s. 79). 

5. Act caused by accident (s. 80). 

6. Act likely to cause harm done 
without criminal intent to prevent other 
harm (s. 81). 

7. Act of a child under 7 years. * 

8. Act of a child above 7 and under 
12 years, but of immature understand- 
ing (s. 83). 

9. Act of a person of unsound mind 
(s. 84). 

^ 10. Act of an intoxicated person 
(s. 85). 

The above exceptions, strictly speaking 
gories ; — 

1. Judicial acts (ss. 77, 78). 

2. Mistake of fact (ss. 70, 79). 

3. Accident (s. 79). 

4. Absence of criminal intent 

* Bhamcar. (1919) 42 All. 136; 

Baliawal, (1913) P. R. No. 17 of 1913 
(Cr.). 

* Nana Rahim, (1880) 5 Bom. 140; 
Ram BayaL (1881) 3 All. 773; Sricharan 
Bavri, (1887) 14 Cal. 357; Harnovi, 
(1907) P. R. No. 17 of 1907. 


11. Act not known to be likely to 
cause death of grievous hurt done by 
consent of the sufferer (s. 87). 

12. Act not intended to cause deaf !i 
done by consent of sufferer (s. 88). 

IS. Act done in good faith for the 
benefit of a child or an insane person 
by or by the consent of guardian 
(s. 89). 

14. Act done in good faith for the 
benefit of a person without consent 
(s. 9‘2). 

15. Communication made in good 
faith toapersonfor his benefit (s. 93). 

16. Act done under threat of death 
(s. 94), 

17. Act causing slight harm (s. 95). 

18. Act done in private defence 
(ss. 96-106). 

come within the following seven cate- 

(ss. 81-86, 92-94). 

5. Consent (ss. 87-00). 

6. Trifling acts (s. 95). 

7. Private defence (ss. 96-106). 

* Bharosa, (1895) 17 All. 123; 

Ajudhia, (1895) 17 All. 120; Jhamman 
Lai, (1906) P. R. No. 14 of 1906; 
Ghasita, (1918) P. R. No. 13 of 1919; 
Chitedi, [1942] All. 889. 

* Kashia Antoo, (1907) 10 Bom. 
L. R. 26. 
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Onus of proving exception lies on accused. — When a person is .accused of 
any offence, the burden of proving the existence of circumstances bringing the 
case within any of the general exceptions in the Penal Code, or within any special 
exception or proviso contained in any other part of the same Code, or any law defining 
the offence, is upon him, and the Court shall presume the absence of such circum- 
stances.' 

Although the law lays down that the onus of proving circumstances which give 
the benefit of a general exception loan accused person lies on him, and in the absence 
of evidence the presumption is against the acoii-cd, this docs not mean that the 
accused must lead evidence. If it is app.arent from the evidence on the record, 
whether produced by the prosecution or by the defence, that a general exception 
would apply, then the presumption is removed and it is open to the Court to con- 
sider whether the evidence proves to its satisfaction that the ac cused comes within 
the exception.^ 

76. Nothing is an offence which is done by a person who is, or w'ho 

Aetdonebya ner.son by reason of a mistake of fact' and not by reason 
offao't’bei'ievLg'h'imdf ^ mistake of law^ in good faitli believes liimself 
bound, by law. bound by law® to do it. 

ILLUSTRATIONS. 

(a) A, a soldier, fires on a mob by the order of his superior officer, in conformity 
with the commands of the law. A h.as committed no oficnce. 

(!>) A. an officer of a Court of Justice, being ordered by that Court to arrest 
Y, and, after due enquiry, believing Z to be Y, arrests Z. A has committed no 
offence. 

COMMENT. — This section excuses a person who has done what by law is an 
offence, under a misconception of facts, leading him to believe in good liiitli that he 
w'as commanded by law to do it. Sec Comment on s. 70 iitfra. 

This section and sections 77, 78, and 7!) deal with acts of .i person hound or .justi- 
fied by law. This section .as well as scctipns 78 and 70 deal with acts of a person 
under a mistake. 

1. ‘Mistake of fact.’ — See Comment under s. 70. infra. 

2. ‘Mistake of law,’ — See Comment under s. 79, infra. 

3. ‘In good faith believes himself to be, bound by law.’ — In order to eii' 
title a person to claim the benefit of this section it is necessmy to show the existence 
of a state of facts which would justify the belief in good f.iith. interpreting the' 
latter expression with reference to s. .V2, tb.at tiie iieison to i\liom tiie order was 
given was bound by law to obey it. Thus, in tiie case of a soldier, the IVna! Code 
does not recognize the mere duty of blind obedience to the commands of a sujicrior 
as sufficient to protect him from the penal eonscquenccs ol his act. But in certain 
circumstances a soldier receives absolute protection under s. l.'iii of the yode of 
Criminal Procedure. 

For illegal acts, however, neither the orders of a parent nor a master nor a superior 
will furnish any defence. Nothing but fear of instant dcatli is a defence for a police- 
man who tortures anyone by order of a superior. Tlie maxim respnn<icat superior 
has no application to such a case.’ Obedience to an illegal oriler can only he used 

' The Indian Evidence Act, I of 329. 

1872, s. lOo. ’ Lalifkhiin, (1895) 20 Bom. 394; 

’ Musammat Anandi, (1923) 45 All. Gardit A'iag/i, (1883) P. H. No. 16 of 1883. 

I. F. C.— 4 
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imiiitigalion of punishment but cannot be used as a complete defence.^ 

Liability of private persons to assist police. — Private persons who are bound 
to assist the police under s. 42 of the Code of Crinrinal Procedure will be protected 
under this section. 

CASES. — A police-officer came to Bombay from up-country with a warrant 
tojarrest a person. After reasonable inquiries and on well-founded suspicion he 
arrested the complainant under the warrant, believing in good faith that he was 
the person to be arrested. The complainant having proceeded against the police- 
officer for wrongful confinement, it was held that the police-officer was guilty of 
no offence as he was protected by this section.® 

77. Nothing is an offence which is done by a Judge when acting 

judicially in the exercise of any power which is, 
actog judlcMy. or which in good faith he believes to be, given, to 

him bj'’ law. 

COMMENT. — Under this section a Judge is exempted not only in those cases in 
which he proceeds irregularly in the exercise of a power which the law gives to 
him, but also in cases where he, in good faith, exceeds his jurisdiction.and has no 
lawful powers. It protects J udges from criminal process just as the J udicial Officers 
Protection .Act, 1850, saves them from civil suits. 

78. Nothing which is done in pursuance of, or which is warranted 

, , by the judgment or order of, a Court of Justice, 

the^judgment or order it doue 'whilst such judgment or Order remains m 
force, is an offence, notwithstanding the Court 
may have had no jurisdiction to pass such judgment or order, pro- 
vided the person doing the act in good faith believes that the Court 
had such jurisdiction. 

COMMENT. — This section is merely g, corollary to s. 77. It affords protection 
to officers acting under the authority of a judgment, or order of a Court of Justice. 
It differs from s. 77 on the question of jurisdiction. Here, the officer is protected 
in carrying out an order of a Court which may have no jurisdiction at all, if he 
believed that the Court liad jurisdiction; whereas under s. 77 the Judge must be 
acting within his jurisdiction to be protected by it. 

Mistake of law can be pleaded as a defence under this section. 

79. Nothing is an offence which is done by any person who is justi- 

fied by law, or who by reason of a mistake of fact' 

Act done by a person i i 

justified, or by mistake and not by reasou of a mistake of law* in good 
self justified, bylaw. faith, believes himself to be justified by law, in doing 
it. 

lU.USTRATION. 

A sees Z commit what appears to A to be a murder. A, in the exercise, to the 
best of ills judgment, exerted in good faith, of the power which the law gives to 
all persons of apprehending murderers in the act, seizes Z, in order to bring Z be- 

® Chaman Lai, [1940] Lali. 522. 2 Gopalia Kallaiya, (1923) 26 Bom. 

L. R, 138. 
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fore the proper authorities. A has committed no offence, though it may turn 'out 
that Z was acting in self-defence. 

COMMENT. — Distinction between ss. 76 and 79. — The distinction between 
s. 76 and this section is that in the former a person is assumed to be bound, and 
in the latter to be justified by law, in other words, the distinction is between a 
real or supposed legal obligation and a real or supposed legal justification, in doing 
the particular act. Under both (these sections) there must be a bona fide inten- 
tion to advance the law, manifested by the circumstances attending the act which 
is the subject of charge; and the party Sccused cannot allege generally that he had 
a good motive, but must allege specially that he believed in good faith that he was 
bound by law (s. 76) to do as he did, or that being empowered by law (s. 79) to act 
in the matter, he had acted to the best of his judgment exerted in good faith.i 

1 . ‘Mistake of fact. ’—^Mistake’ is not mere forgetfulness.^ It is a slip “made, 
not by design, but by mischance.’’’ UndOT ss. 76 and 79 a mistake must be one 
of fact and not of law. At common law an honest and reasonable belief in the exis- 
tence of circumstances, which if true, would make the act for which a prisoner 
is indicted an innocent act has always been held to be a good defence. Honest 
and reasonable mistake stands in fact on the same footing as absence of the reasoning 
faculty, as in infancy, or perversion of that faculty, as in lunacy.* It may be laid 
down as a general ride that an alleged offender is deemed to have acted under that 
state of facts which he in good faith and on reasonable grounds believed to exist 
when he did the act alleged to be an offence.’ Ignorantia facti doth excuse, for such 
an ignorance many times makes the act itself moiaUy involuntary.® Similarly, 
where a man made a thrust with a sword at a place where, upon reasonable gromuis, 
he supposed a burglar to be, and killed a person tvho was not a burglar, it was held 
that he had committed no offence.’ In other words, he was in the same situation 
as far as regarded the homicide as if he had killed a burglar. But where an act is 
clearly a wrong in itself, and a person, under a mistaken impression as to facts which 
render it criminal, commits the act, then according to the ratio decidendi in Prinec’s 
case’ he will be guilty of a criminal offence. 

2. ‘Mistake of law. ’ — Mistake in point of law in a criminal case is no defence. 
“Ignorance of the municipal law of the kingdom, or of the penalty thereby inflicted 
upon offenders, doth not excuse any, that is of the age of discretion and compos 
mentis, from the penalty of the breach of it; because every person of the age of dis- 
cretion and compos mentis is bound to know the law, and presumed so to do.’’® 
If any individual should infringe the statute law of the country through ignorance 
or carelessness, he must abide by the consequences of hts error; it is not competent 
to him to aver in a Court of Justice that he was ignorant of the law of the land, 
and no Court of Justice is at liberty to receive such a plea.’’“ 

The maxim ignorantia juris non exrusai, in its application to criminal offences, 
admits of no excepidnTTlorbVen Iii the case of a foreigner who cannot reasonably 
be supposed in fact to know the law of the land.’* In a case two Frenchmen were 


* 1st Rep., s. 114, p. 219. 

’ Per Lord Esher, M. R., in Barrow 
V. Issues, [1891] 1 Q. B. 417, 420. 

’ Per Lord Russell, C. J., in Sandford 
V. Beal, (1895) 65 L. J. Q. B. 73, 74. 

* Per Cave, J., in Tolson, (1889) 
23 Q. B. D. 168, 181. 

’ Per Stephens, J., ibid., p. 188, 


« 1 Hale P. C., pp. 42, 43. 

’ Levelt, (1839) Cro. Car. 538. 

8 (1875) L. R. 2 C. C. R. 154. See 
Tolson, (1889) 23 Q. B. D. 168. 

» 1 Hale P. C. 4‘2. 

Fischer, (1891) 14 Mad. 342, 354. 
11 Esop, (1836) 7 C. & P. 456. 
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charged with wilful murder because they had acted as seconds in a duel in whicfi 
one UL-JO had met his death. They aUgi^ that they were ignorant of the fact that 
by tfie biw of Eogbind kiSling an adversary in a fair due! amounts to murder. But 
the yiiea was overruled 

Ignorance of statute newly passed, — ^.Although a person eommits an act wbieli 
is nude an oiftnee for the first time by a statute so recently passed as to render it 
impossible that any notice of the passing of the statute could have reached the 
jilaes where the offence has been conunitted, yet his ignorance of the statute v. ill 
not save him from punishment.^ 

Act of State. — An act of .State is an act injurious to the person or to tlie pro- 
fierly of some person who is not at the time of that act a .subject of HLs Majesty : 
which act is done by any rci>rescntative of His Slajesty’s authority, civil or mili- 
tary, and is either xjrc-riously sanctioned or subsequently ratified by His Majesty. 
The doctrine as to acts of State ean apply only to acts which affect foreigners, and 
wUieli are done by the order. s or with the ratification of the sovereign. .Vs bet- 
ween the sovereign and his subjects tliere can be no such thing as an act of State. 
Courts of law are estabhsberl for the express purpose of limiting public authority 
in its conduct towards individuals. If one British subject j>uts another to death or 
destroys his jiraperty by ttie express conuimnd of the King, that-eommand is no 
protection to the jKrrson who e.xeeutes it unless it is in itself lawful, and it is the 
duty of the projier Courts of Justice to determine whether it is lawful or not. But 
as between Brilisli subjects and foreigners, the orders of the Crown justify what 
they couuuand so far as British Courts of Justice are eoneerned.’ 

Persons carrying outran act of .State under i>roper orders will be protected by 
the I’enal Code, in the same way as if they were carrying out a Lawful order under 
the municipal law. To supiiort a plea of this nature two things are essential: — 

(1) that the defendant had authority to act on behalf of the Crown in the matter; 
and 

(2) that in so acting, he was professing to act as a nratter of policy, outside 
the iaw, and not as a matter of right within the law. 

Liability of private persons. — Private persons acting under ss. 43, 59, T7 and 
78 of the Code of Criminal Procedure will be protected under this section. 

CASES. — Mistake of fact. — Goon defence. — The accused, a police constable, 
saw the complainant early one morning, carrying under his arm three pieces ol 
cloth. Suspecting that the ciotli was stolen, he went up to the complainant and 
(prestioned him. The complainant gave answers that were not satisfactory' and 
refused to allow the constable to inspect the clotli and a scuttle thereupon ensued 
between the two. The complainant was arrested by' the constable, but was released 
by the Inspector of Police. The complainant then prosecuted tiie constable for 
wrongful restraint and confinement, and the Magistrate convicted the eonstaide 
of the said offenee. The High Court licld that the eonviction was wrongful as the 
constable acted under a bona fide belief that be was legally justified in detaining 
what he suspected to be stolen property. The putting of C|UCStions to the eom- 
jdainant to clear up his susideisns was an indication of good faith, and he was. 
therefore, pcotected by this section.-* 

■t Barronel, (18.72; Heai-sly 51. Law of England, Vol. II, pp. 61, 65. 

Baiiey-,s-Cas-e, (180(1) Russ. &Ry.l. * Uliawoo Jivaji v. Mulji Dayul, 

- Stcpiieii’s Histojy of the Criminal (1888) 12 Rom. 377. 
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Enslisk case ^The accused was convicted of bioaniy, liaving gone through 

the ceremony of marriage within seven years after slie had been deserted by her 
husband. She believed in good faith .and on reasonable grounds that her husband 
was dead. It was held that a bona fide belief on reasonable grounds in the death 
of the husband at the time of the second marriage afforded a good defence to the 
indictment, and that the conviction was wrong.i 

Bad DnFENCE. — A. police-officer sjiw a horse tied up in B's premises and because 
it happened to resemble one which Iris ffither had lost a short time previously., 
he jumped at once to the conclusion that B had either stolen the horse liiraself, 
or had purchased it from the thief, and compelled B to account for his possession. 
The otfiee.r found that B had bought the animal from one S; so he sent for .S, charged 
him with the theft, and compelled him to give hail whilst an investigation was pending. 
The officer never sent for the supposed owner of the horse, or took the trouble of getting 
any credible information as to wbethcr it was his father s horse or not. It was 
held that the police-officer had not acted in good faitli, that is, w ith due care and 
attention, and that this section did not protect him.- 

English case . — ^The accused took an unmarried girl under the age of sixteen years 
out of the possession, and against the wall, of her father. The defence of the accused 
was that he bona fide and reasonably believed that the girl was older than sixteen. 
It w'as held that as the taking of the girl was unlawful the defence was bad.® This 
case may be distinguished from Tolson's case, in which a woman manied believing 
her husband to be dead. There the conduct of the woman was not in the smallest 
degree immoral, but was, on the other hand, perfectly natural and legitimate. 

80. Nothing is an offence which is done by accident^ or misfortune, 
Accident in doing a without any criminal intention or knowledge 

lawful act. doing of a lawful act in a lawful manner by law- 

ful means and with proper care and cautioli. 


II-LUSniATION. 


A is at work with a hatchet; the hcirtl flies off and kills a man who is standing 
by. Here, if there was no want of proper caution on the part of A. his act is excusable 
and not an offence. 

COMMENT. — This section exempts the doer of an innocent or lawful act in an 
innocent or lawful manner and without any criminal intention or knowledge from 
any unforeseen evil result that may ensue from accident or misfortune. 

1 . ‘Accident.’ — ^An effect is said to he accidental when the act by which it 
is caused is not done with the intention of causing it, and wlien its occurience as a 
consequence of such act is not so probable that a person of ordinaiy prudence ought, 
under the circumstances in which it is done, to take reasonable precautions against 
it.* An accident is something that happens out of the ordinarjf course of things.® 
The idea of something fortuitous and unexpected is involved in tlie word ‘accident.' ® 

An injury is said to be accidentally caused whensoever it is neither wilfully not neg- 
ligently caused.’ 


1 ToJi’on, (1889) 23 Q. B. D. 1C8. 

® Sheo SuTun Sahai v. HJahomed 
Fazil Khan, (1868) 10 W. R. (Cr.) 20. 

® Prince, (1875) L. R. 2 C. C. R. 15E 
* Stephen’s Digest of Crim. Law, 
Art. 231. 


® l^cnwick V. Schmalz, (1868) L. R. 
3 C. P. 31.3, 316. 

® Per Lord Halsbury in Hamillon, 
Fraser & Co. v. Pandorf & Co., (1887) 
12 App. Cas. 518, 524. 

’ 10th Pari. Rep. 16. 
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81. Nothing is an offence merely by reason of its being done witli 
Act tikdy to caose the knowledge that it is likely to cause harm, if 


harm, but done without 
criminal intent, and to 
prevent other harm. 


it be done without any criminal intention^ to cause 
harm, and in good faith for the purpose of pre- 
venting or avoiding other harm to person or property.* 

Explanation . — It is a question of fact in such a case whether the 
harm to be prevented or avoided was of such a nature and so imminent 
as to justify or excuse the risk of doing the act with the knowledge that 
it was likely to cause harm. 


I ATIONS . 

(n) A, the captain of a steam vessel, suddenly and without any fault or negligence 
on his part, finds himself in such a position that, before he. can stop his vessel, he 
must inevitably run down a boat B, with 20 or RO passengers on board, unless he 
changes the eoui'se of his vessel, and that, by changing his course, he must incur risk 
of running dovvn a boat C with only two passengers on board, which be may possibly 
clear. Here, if A alters his course without any intention to run down the boat C 
and in good faith for the purpose of avoiding the danger to the passengers in the 
boat B, he is not guilty of an offence, though he may run down the boat C by doing 
an act which he knew was likely to cause that effect, if it be found as a matter of 
fact that the danger which he intended to avoid was such as to excuse him in incurring 
the risk of running down C. 

(b) A, in a great fire, pulls down houses in order to prevent the conflagration 
from spreading. He does this with the intention in good faith of saving human 
life or property. Here, if it be found that the harm to be prevented was of such a 
nature and so imminent as to excuse A’s act, A is not guilty of the offence. 

COMMENT. — An act which would otherwise be a crime may in some cases be 
excused if the person .accused c.an shew' that it was done only in order to avoid 
consequences which could not othenvise be’^kvoided, and which, if they had followed, 
wouHTTi’avelnflicted upon him or upon others whom he W'as bound to protect inevit- 
able and irreparable evil, that no more was done than was reasonably necessary for 
that purpose, and that the evil inflicted by it was not disproportionate to the evil 
avctHed.i 

I. ‘Without any criminal intention.’ — Under no circumstances can a person 
be justified in intentionally causing harm; but if he causesthe harm without any 
criminal intention, and merely with the knowledge that it is likely to ensue, he will 
not be held responsible for the restdt of his act, provided it be done in good faith to 
avoid or prevent other harm to person or property. 

‘Criminal intention’ simply means the purpose or design of doing an act forbidden 
by the criminal law without just cause or excuse. An act is ihtentional if it exists 
in idea before it exists in fact, the idea realizing itself in the fact because of the 
desire by which it is accompanied. The motive for an act is not a sufficeint test 
to determine its criminal character. By a motive is meant anything that can con- 
tribute to give birth to, or even to prevent, any kind of action. Motive may serve 
as a clue to the intention; but although the motive be pure, the act done under 
it may be criminal. Purity of motive will not purge an act of its criminal character. 

* Stephen’s Digest of Crim. Law, Art. 38. 
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Where an offence depends upon proof of intention the Court must have proof 
of facts sufficient to justify it in coming to the conclusion that the intention existed. 
No doubt one has usually to infer Intention from conduct, andpne matter that has 
to be taken into account is the probable effect of the conduct. But that is never 
conclusive.^ 

Men g.j»ar — It is one of the principles of the English criminal law that a crime 
is not committed if the mind of the person doing the act in question be innocent. 
It is said that actus non facit reum, nisi mens sit rea (the intent and act must both 
concur to constitute the crime). The maxim has not so wide an application as it is 
sometimes considered to have. It has undergone a modification owing to the greater 
precision of modern statutes. It is impossible to apply it generally to all statutes, 
and the substance of all the reported cases is that it is necessary to look at the object 
of each Act that is under consideration to see whether and how far knowledge is of 
the essence of the offence created. Crimes are at the present day much more 
accurately defined by statute or otherwise than they formerly were. 

It is, however, held that mens Tea is an essential ingredient in every offence except 
in tluee cases : 

(l)'^'cases not criminal in any real sense but which in the public interest are 
prohibited under a penalty ; 

\(2) public nuisances; and 

(3), cases criminal in form but which are really only a summai-y mode of enforcing 
a divil right. 

The maxim actus non facit reum, nisi mens sit rea has, however, no application 
to the offences under the Penal Code, as the definitions of t’arious offences contain 
expressly a proposition as to the state of mind of the accused. The definitions 
state whether the act must have been done ‘voluntarily,’ ‘knowingly,’ ‘dishonestly,’ 
or ‘fraudulently’ or the like. Every ingredient of the ollence is stated in the defini- 
tions. 

2. ‘Preventing. ..harm to person or property.’ — This is the case in which 
evil is done to prevent a greater evil. It is to this ground of justification that we 
must refer the extreme measures which •may become necessary on occasions of 
contagious diseases, seiges, families, tempests, or sliipwrecks. 

Doctrine of self-preservation. — The authors of the Code remark : — 

“We long considered whether it would be advisable to except from the operation 
of the penal clauses of the Code acts committed in good faith from the desire of 
self-preservation ; and we have determined not to except them. 

“We admit, indeed, that many acts falling under the definition of offences ought 
not to be punished when committed from the desire of self-preservation; and for 
this reason, that, as the Penal Code itself appeals solely to the fears of men, it never 
can furnish them with motives for braving dangers greater than the dangers with 
which it threatens them. Its utmost severity will be inefficacious for the purpose 
of preventing the mass of mankind from yielding to a cei tain amount of temptation. 
It can, indeed, make those who have yielded to the temptation miserable afterwards. 
But misery which has no tendency to prevent crime is so much clear evU. It is vain 
to rely on the dread of a remote and contingent ciil as sufficient to overcome the 
dread of instant death, or the sense of actual torture.# An eminently virtuous man 
indeed will prefer death to crime; but it is not to our virtue that the penal law addres- 
ses itself; nor would the world stand in need of penal laws if men w'ere virtuous 

1 Hamchandra Gujar, (1937) 39 Bom. L. R. 1184, [1938] Bom. 114. 
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A man who refuses to commit a bad action, when he sees preparations made for 
kill’ing or torturing him unless lie complies, is a man who does not require the iear 
br punishment to restrain him. A man, on the other hand, who is withheld from 
committing crime sofeiy or chiefij' by the fear of punishment, ■will never he witliheld 
by that fear w'hen a jiistol is held to his forehead or a bghted torch applied to his 
fingers for the purjiose of forcing him to commit a crime... 

’‘Nothing is more usual than for pirates, gang-robbers and rioters to excuse 
their crimes by declaring that they were in dread of their associates, and dui st not 
act othcnvisc. Nor is it by any means improbable that this may-often be true. 
Nay, it is not improbable that crews of pirates and gangs of robbeis may luux 
committed crimes w'hich every one among them was unwilling to commit, under 
the influence of mutual fear; hut we think it clear that this circumstance ought 
not to exempt them from the full severity of the law'. 

“Agjiin, nothing is more usual than for thieves to urge distress and hunger as 
excuses for their thefts. It is certain, indeed, that many thefts are committed 
from the pressure of distress so severe as to be more terrible than the punishment 
of theft, and than the disgrace which that punishment brings with it to the mass 
of mankind, ft is ccjualtv certain Hint, w'lieti the distress from which a man can 
relieve him.seU' by theft is more terrible tlian the evil consequences of theft, those 
consequences will not keep him fiotu eomnutting theft; yet it by no means follows 
that it IS irrational to punish him for theft; for though the fear of punishment is 
not likely to keep any man from theft when he is actually starving, it is very likeh 
to keep him from being in a starving state. It is of no effect to counternct the 
irresistible motive whicli immediately prompts to theft; but it is of great ci’lect 
to counteract the motives to that indlencss and that profusion which end In bringing 
a man into a condition in w'hich no law' will keep him from committing theft. W'c 
can iianlly coneeixe a law more injurious to society than one which should provide 
that as soon as a man who Imd neglected his work, or who had squandered his wages 
in stimulating drugs, or gambled them aw*ay, had been thirty-six hours w'ithout foofl, 
and fell the sharp impulse of hunger, he might, with inqiunity, steal food from liis 
neighbours. 

13ut in their First Reiiovt the Commis!sioners say: “We think a distinction niay 
be drawn between casc> in which a man does a thing which is an offence by law 
spontaneously, to save Iiis own life, and cases in whicli he does such a thing, from, 
w hat K called duress, that is from the compulsion of others to save liis life thrcutenjicd 
by them. 

‘'rt’ith respect to the former, we agree with the authors of the Code that it is 
impossible to define precisely those eases in which it may be proper to excuse the 
parties, and that it is e.xpcdicnt to Icax'c them to the discretion of the Government. 
They tlieii proposed s. 94. to meet the latter kind of cases. 

As to the doctrine of compulsion and necessity, see Comment on s. 04, infra. 

CASES. — AVhere a Chief Constable not in his uniform came to a fire and wished 
to force Ins way past tlie militavy sentries placed round it, was kicked by a sentry, 
it wiis held that as the sentry did not know who he w’as, the kick was justifiable i'or 
the purpose of preventing much greater harm under thi.s section and as a means 
of acting up to the militaiy oider.® A person placed poison in his toddy pots, 
knowing that if talccn by a human being it w'ould cause injury, butwithlhe inten- 
tion of thereby detecting an unknown thief who was in the habit of stealing the 

1 Note R.pp. Ill, 112. , 3 

2 Sections IfiT, 168. 


Bostan, (1892; 17 Bom. 626. 
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toddj' from his pots. Tlie toddy was drunk by and caused injury to some soldiers 
who purchased it from an unknown vendor. It ivas held that the person was guilty 
under s. S2S, and that this section did not apply.' IVliere a Village Magistrate 
arrested a drunken person whose conduct was at the time a grave danger to the 
public, it was held that he was not guilty of an offence, by reason of the provisions 
of this section or ss. 90 to 105.'® 

English cases . — A man who, in order to escape death from hunger, kills another 
for the purpose of eating his flesh, is guilty of murder; although at the time of 
the act he is in such circumstances that he believes and has reasonable ground for 
believing that it affords the only chance of preserving his life. At the trial of an 
indictment for murder it appeared that, the prisoners D and S, seamen, and the 
deceased, a boy between seventeen and eighteen, were c.ast away in a storm on the 
high seas, and compelled to put into an open boat; that the boat was drifting on 
the ocean and was probably more than 1,000 miles from land; that on the eigh- 
teenth day, when they had been seven days without food and five without water, 
D proposed to S that lots should be east who sb.ould be put to death to save the 
rest, and that they afterwards thought it would be better to kill the boy that their 
lives should be saved; that on the twentieth day, D, with the assent of S, killed 
the boy. and both D and S fed on his flesh for four days; that at the time of the 
act theie was no sail in sight nor any reasonable prospect of relief; that under 
these circumstances there appeared to the prisoners every probability that unless 
they then or very soon fed upon the boy, or one of themselves, they would die 
of starvation. It was held that upon these facts there was no proof of anj' such 
necessity as could iustify the prisoners in killing the boy, and that they were guilty 
of murder,'® /a and B, swimming in the sea after .shi 2 )wrcck, get hold of a plank 
not large enough to support both; \ pushes off B, who is drowned. This, in the 
opinion of Sir James Stephen, is not a crime as .A Ihercb}’ does B no direct bodily 
harm but leaves him to his chance of gettmg another plank. 

Act of a child under 82. Nothing is an offence wliich is done by a 
seven years oi age. cilild undcT seveii vcai'.s of age. 


COMJIENT. — Under the age of seven years no infant can be guilty of a crime ; 
for, under that age an infant is, by presumjrtion of law, iloli incapax, and cannot be 
endorved with any discretion.' If the accused were a ehilcl'u'nder seven years of 
age, the proof of that fact would be ipso facia an answer to the jirosecutlon.' 

The accused purchased for one anna, from a child aged six years, two pieces of 
cloth valued at fifteen annas, which the cliikl laid taken from the house ot a third 
person. It was held that, assumingthal a charge of an offence of dishonest reception 
of property (s. 141) could not be sustained owing to the incapacity of the child to 
commit an offence, the accused w.is guilty okciiminal misappropriation if he knew 
that, the property belonged to the child's guardians and dishonestly appropiiatcd 
it to his own use.® 


Act of a child above 
seven and under Iwelvc 
of immature under- 
standing. 


83. Nothing is an offence which is done by a 
child above seven years of age and under twelve, 
who has not attained suffkient maturity of uiider- 


' mania Daji, (1868) 5 B. H. C. ' 1 Hale B. C. 27, 28. 

(Cr. C.) 59. '■ Lukhini Agradanini, (1874) 22 

“ Gopal Naidu, (1922) 46 Mad. 005, W. R. (CT.) 27. 

F.B. ® Makhulshuh, (1886) 1 Weir 470. 

3 (1884) 14 Q. E. D. 273. 
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istanding to judge of the nature and consequences of his conduct on 
that occasion. 

COMMENT. — Where the accused is above seven years of age and under twelve, 
the incapacity to commit an offence only arises when the child has not attained 
sufficient maturity of understanding to judge of the nature and consequences of 
his conduct, and such non-attainment would have apparently to be specially pleaded 
and proved, like the incapacity of a person who, at the time of doing an act charged 
as an offence, was alleged to have been of unsound mind. The Legislature is mani- 
festly referring in this section to an exceptional inunaturity of intellect.^ The circum- 
jStances of a case may disclose such a degree of malice as to justify the maxim mafih'n 
supplet oetatem.^ 

.:EngKsh law. — ^According to the English law an infant between the age of seven 
and fourteen years is presumed to be ‘loli uieapax. If a child more than seven 
and underTourteen years of age is indicted for felony it will be left to the ^jury to 
say whether the offence was conunitted by the accused, and, if so, whether at the 
time of the offence the accused had a guilty knowledge that he was doing wrong. “ 
An infant above fourteen and under twenty -one is subject to all kinds of punish- 
ments: for it is presumptio juris that after fourteen years infants are doli capaces 
and can discern between good and evil.* 

Case. — Theft by child — Where a child of nine years of age stole a necklace, 
worth Rs. 2-8-0, and immediately afterwards sold it to the accused for five annas, 
the child was discharged under tliis section, but the accused was coinicted of receiv- 
ing stolen property, because the act of the child showed that he had attained a 
sufficient maturity of understanding to judge of the nature and consequences of liis 
conduct, and therefore it amounted to theft.* 

84, Nothing is an offence wliich is done by a person, who, at the time 
Act of a person of of doing it,t by reason of unsoundness of mind,^ is 
unsound mind. incapable of knowing the nature of the act, or that 

he is doing what is either tvrong oitcontrary to law.® 

COMMENT . — This section lays down the legal test of responsibility in cases of 
alleged unsoundness of mind. Under it a person is exonerated from- liability of 
doing an act on the ground of unsoundness of mind if he, at the time of doing the act, 
is either incapable of knowing, 

(1) the nature of the act, or 

(2) that he is doing what is either wrong or contrary to law. 

The accused is protected not only when, on account of insanity, he was incapable 
of knowing the nature of the act, but also when he did not know either that tlie act 
was wrong or that it was contrary^ to law, although he might know the nature the 
act itself. He is, however, not protected if he knew that what he was doing was 
wrong, even if he did not know that it was contrary to law, and also if he knew that 
what he was doing was contrary to law even though he did not know that it was 
Wrong .* 

The onus of proving unsoun^ess of mind is on the accused. It may be discharged 
by producing evidence as to the conduct of the accused shortly prior to the oflence 

* Lukhini Agradanini, (1874) 22‘ = Owen, (1830) 4 C. & P. 236. 

W. R. (Cr.) 27. 28. . 1 Hale P. C. 20. 

* Mussamul Aimona, (1804) 1 W. R. * Krishna, (1883) 6 Mad. 373. 

(Cr.)43. 6 Gero«, [1040] 2 Cal. 329. 
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and his conduct at the time or immediately afterwards, also by evidence of his mental 
condition, his family history and so forth.* 

There are four kinds of persons who may be said to be non compos mentis (not of 
sound mind): (1) an idiot; (2) one made non compos by sickness; (3) a lunatic or 
a madman; and (4) one that is drunk. 

(1) An idiot is one who is of n on-s ane memory from his hirth, by a perpetual 
infirmity, without lucid intervals: and those are sai^to be jdiots„Hi>P caniuit.jCount 
twenty, or teU the days of the week, or who do not know their fathers or mothers, 
or the like.* 

(2) A person made non compos mentis by illenss is excused in criminal cases 
from such acts as are committed while under the influence of his disorder.* 

(3) A lunatic is one who is afflicted by mental disorder only at certain periods 
and vicissitudes; having intervals of reason.* 

Madness is permanent. Lunacy and madness are spoken of as acquired insanity, 
and idiocy as natural insanity. 

(4) ' As to persons who are drunk see s. 85, infra, 

1. ‘At the time of doing it. ’ — It must clearly be proved that at the time of the 
committing of the act, the party accused was labouring under such a defect of 
reason, from disease of the mind, as not to know the nature and quality of the act 
he was doing, or, if he did know it, that he did not know he was doing what was 
wrong.® If he did know it, he was responsible.® A plea of insanity at the time of 
trial will not avail the accused.’ 

2. ‘Unsoundness of mind.’ — ^Wliether the want of capacity is temporary or 
permanent, natural or supervening, whether it arises from disease, or exists from the 
time of birth, it is included in this expression. It is only ‘unsoundness of mind’ 
which naturally impairs the cognitive faculties of the mind that can form a ground 
of exemption from criminal responsibility.® The nature and the extent of the un- 
soundness of mindj required being such as would make the offender incapable of 
knowing the nature of the act, or that he is doing what is wrong or contrary to law.® 

Partial delus^n. — Whether a person who, under an insane delusion as to the 
existing facts, cq|tinuts an offence in consequeiice thereof, is to be therefore excused 
depends upon nature of the delusion. If he labours under a partial delusion 
only, and is not in other respects insane, he must be considered in the same situa- 
tion as to responsibility as if the facts, with respect to which the delusion exists, 
were real.*® If a person afflicted with insane delusion, in respect of one or more 
particular subjects or persons, commits a crime, knowing that he was acting con- 
trary to law, but did the act complained of with a view, under the influence of 
insane delusion, of redressing or revenging some supposed grievance or injury, or 
of producing some public benefit, he is nevertheless punishable according to the 
nature of the crime committed.** 

* Bahadur, (1927) 9 Lah. 371. « /larha, (190G) 26 A. W. N. 193. 

* Arcliibold, 30th Edn., p. 13 ; ’ Nota Bam, (1860) P. R. No. 56 of 

Russell, 9th Edn., Vol. I, p. 16; 1 Hale 1866. 

P. C. 34. ® Kader Nasyer Shah, (1896) 23 

® 1 Hale P. C. 30. Cal. 604, GOJ. 

* RusseU, 9th Edn., Vol. I, p. 17; ® Gedka Goala, {1937) 16 Pat. 333. 

1 Hale P. C. 31. *” Fourth question and answer in 

‘ Third question and answer in M'Naghtcn's case, sup.; Ghatu Pra- 
M'Naghten's case,(1843)4 St. Tr. (N. S.) manik, (1901) 28 Cal. 613. 

847; 10 Cl. & F. 200 ; CTofa Rom, (1927) ** First question and answer in 

8 Lah. 684. M'Naghtcn's case, sup. 
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Insanity brought on by drunkenness. — Drunkenness is no excuse, but deHrium 
nemens caused by drinking and differing from drunkenness, if it produces such a 
degree of madness, even for a time, as to render a person incapable of distinguishing 
right from -wrong, relieves him from crimin-al responsibility,^ If habitual drunk- 
enness has created fixed insanity, whether permanent or intermittent, it is the same 
if insanity had been produced by any other cause, and the act is excused.® 

3. ‘Nature of the act, or. . . .-what is either -wrong or contrary to law. ’ — If 
the accused were conscious that the act was donewhichhe ought not to do, and if the 
act was at the same time contrary to the law of the land, he is punishable. Ilis 
liability will not be diminished if he did the act complained of with a view under 
the influence of insane delusion of redressing or revenging some supposed grievance 
or injury, or of producing some public benefit, if he kne-w that he was acting con- 
trary to law.® The law recognizes nothing but incapacity to realise the nature of 
the act and presume that where a man's mind or his faculties of ratiocination arc 
sufficiently clear to apprehend what he is doing, he must always be presumed to 
intend the consequences of the action he tafces.^ 

G.\SES. — Homicide by person suffering from fever. — lATicre an accused, 
who was .sufi'ering from fever wirieh caused him while suffering from its paroxjsms 
to he bewildered and uneonseious. killed his children at being .snnoyed at their 
crying, but he was not delirious then, and there was no evidence to show that lie 
was not conscious of the nature of Iris act, it was held that he was not entitled to 
protection under this section,® 

Homicide by ‘ganja’ smoker. — The accused, an h.ibitual gnnjVr smoker, killed 
his wife and children, because she quarrelled with him and objected to go to a 
village where he proposed to go. It was held that until the accused’s habit of hiiiok- 
inggan/a liad induced in him such adisea.sedstateofmindasto make him ineiqiiible 
of knowing tlie nature of his act or criminality, tin's section did not apply in his 
favour.® 

Insane delusion. — Where it was proved that the accused had committed multiple 
murders while sulTcring from mental derangement of some sort and it was found 
that there nas fi) absence of any motive, (if) absence of secrecy, (in) want ol pic- 
arrangement, and (fr) want of aceoniplices, it was held that the circumstances were 
insuflicient to support the inference that the accused suffered from unsoundness of 
mind of the kind referred to in this section.’ 


85. Nothing is an offence which is done by a person who, at the time 
Act of a person inca- doing it, is, by reason of intoxication, incapable 
reason “of^in{^k"atinn of kiiowing thc nature of the act, or that he is doing 
caused against ins will, ^yhat is either wroiig, or contrary to latv: provided 
that the thing which into-xicated him was administered to him without 
his knowledge or against his Avjll. 

COMMENT. — Under this section a person wiU be exonerated from liability for 
doing an not while in a state of intoxication if he, at the time of doing it, by reason 
of intoxication, was 


1 Datii.s, (1881) 14 Cox .503. 

® Bheleka Ahum, (1902) 29 Cal. 493. 
® M'Naghten's case, (1843) 4 St. Tr. 
(N. S.) 847; 10 Cl. & F. 200. 

Mani Bam, (1920) 8 Lah. 114. 


® Lakshman Vagdu, (1880) 10 Bom. 
512. 

® Sakharam valad Bamji, (1890) 14 
Bom. 504. 

’ Gedka Goala, (1937) 16 Pat. 333. 
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(1) incapable of knowing the nature of the act, or 

(2) tKat he was doing what was either wrong or contrary to law: 

Provided that the thing which intoxicated him was administered to hiip without 
his knowledge or against his will. 

Voluntary drunkenness is no excuse for the commission of a crime. r At the 
same time drunkenness does not, in the eye of the lav-, make an oi'fcnce the more 
heinous. 2 It i,s a species of madness for which the madman is to blame. The law 
pronounces that the ahscuration and divestment of that judgment and human 
feeling which in a sober state would have prevented the accused froin offending, 
shall not, when produced by hi.s voluntary act, screen him i'rom punishment, although 
he be no longer capable of self-restraint. “ Evidence of drunkenness which renders 
the accused incapable of forming the specific intent essential to constitute the crime 
ought to be taken into consideration in order to determine whelher he had that 
intent.^ 

Under this section if a man is made drunk through strafagein or the fraud of 
others, or through ignorance, or through any other means causing intoxication 
without the man’s knowledge or against his will, he is excused.^ 

CASE.— The accused ravished a girl of thirteen years of age and, in furtherance 
of the act of rape, placed his liand upon her mouth and his thumb upon her throat, 
thereby causing death by suffocation. The sole defence was a plea of drunkenness. 
It was held that drunkenness was no defence unless it could he established that 
the accused at the tinre of committing rape was so drunk that lie w'as incapable of 
forming the intent to commit it (which was not alleged), inasmuch us the death 
resulted from a succession of acts, the rape and the act of violence causing suffocation, 
which could not be regarded independently of each other; and that the accused was 
guilty of murder.® 

86, In cases where an act done is not an offence unless done with a 
particular knowledge or intent, a person who does 

OBTeiiee requiring il *, e-j. .■ iiii i-ii 

pnrticuliir intent or the act lit a State ol iiitoxication shall be liable to 
by°omf w\o '?s™lntoxh be dealt with as if Jic had the same knowledge as 
' he would have had if he had not been intoxicated, 

unless the thing which intoxicated him was administered to him with- 
out his knowledge or against his will. 

COMMENT. — ^As certain guilty knowledge or intention forms part of the defini- 
tiop of many offences, this section is provided to meet those cases. It says that 
a person voluntarily drunk will be deemed to have the siinic knowledge as he would 
have had if he had not been intoxicated. Tlicrc may be cases in w hich a particular 
knowledge is an ingredient, and there may be other cases in which a particular intent 
is an ingredient, the two not being necessarily always identical. The section does 
not say that tlie accused shall be liable to be dealt w itli as if he bad tiic same intention 
as might have been presumed if he had not been intoxicated. TherofOrc, altlioiigh 
there is a presumption so far as knowledge is concerned, there is no such presumption 


^ Bodhee Khan, (1800) 5 W. R. (CT.) 
70; Boudh Das, (1806) P. R. No. 41 of 
1866. 

2 Zoolfkar Khan, (1871) 16 W. R. 
(Cr.) 36. 

® 7th Pari. Rep., s. 3 9. 

* Director of Public Prosecutions v. 


Beard, [1920] A. C. 479; Hamsingh, 
[1938] N.ig.' 30.7; Bannnii/i Singh, [1943] 
Lull. 39. 

“ 1 Hale P, C. 32, 

“ Drecior of Public Prosecutions v. 
Beard, [1920] A. C. 479. 
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with .regard to intention. ^ Thus this section attributes to a drunken man the 
knowledge of a sober man when judging of his action but does not give him the 
simie intention. Tliis knowledge is the result of a legal fiction and constructs c 
intention cannot invariably be raised.- Drunkenness makes no difference to the 
knowledge Avith which a man is credited and if a man knew what the natural conse- 
quences of his acts were he must be presumed to have intended to cause death.’ 
But this presumption may be rebutted by his showing that at the time lie did the 
act, his mind was so affected by the drink he liad taken that he was incapable of 
forming the intention requisite for making his act the offence charged against him.* 

Evidence of drunkenness falling short of proved incapacity in the accused to 
form the intent necessary to constitute the crime, and merely establishing that his 
mind was affected by drink so that be more readily gave way to some violent passion, 
does not rebut the presumption that a man intends the natural consequence of his 
aets.^ Unless drunkenness amounts to unsoundness of mind so as to enable insanity 
to be ^^eaded by way of defence, or the degree of drunkenness is such as to establish 
incapacity in the accused to form the intent necessary to consitute the crime, 
drunkenness is neither a defence nor a palliation.* ' 

87. Nothing -wiiich is not intended to cause death, or grievous hurt, 

, and which is not known by the doer to be likely to 

Act not intended and , . , • , • rr . 

not known to be likely cEuse death, or grievous hurt, IS an onence by reason 

to cause death or grie- ,, , > • i . . i . . -i •, s 

vous hurt, done by ot any harm which it may cause, or be mtended by 
the doer to cause, to any person, above eighteen 
years of age, who has given consent, whether express or implied, to 
suffer that harm; or by reason of any harm which it may be known 
by the doer to be likely to cause to any such person who has consented 
to take the risk of that harm. 


ILLUSTBATION. 

A and Z agree to fence with each other for amusement. This agreement implies 
the consent of each to sutler any harm which, in the course of such fencing, nmy te 
caused without foul play; and if A, while playing fairly, hurts Z, A commits no 
offence. 

COMMENT.— This section protects a person who causes injury' to another peison 
above eighteen years of age who has given his consent by doing an act not intended 
and not known to be likely to cause death or grievous hurt. It appears to proceed 
upon the maxim volenti non fit in^iuria. JKe wfap^QOi^syits suffers no injuiy. This 
rule is founded upon two veiy simple propositions : (1) that every person is the best 

judge of his own interest ; (2) tliat no man will consent to what he thinks hurtfni 
to himself. Every man is free to inflict any suffering or damage he chooses on ids 
own person and property; and if, instead of doing this himself, he consents to its 
being (lone by another, the doer commits no offence. A man may give away his 
property, and so another who takes it by his permission does not commit tlieit 
He may inflict self-torture or he may consent to suffer torture at the hands ol 
another. 

1 DU Mohammad, (1941) 21 Vat. 250. * Samman Singh, [1948] hah. S9. 

* Pal Singh, (1917) P. R. No. 28 of * Shem, (1923) 7 Lab. 50; Judagi 

1917 . Mallah, sup. 

* Judagi Mallah, (1929) 8 Pat.^11. » Waryam Singh, (1926) 7 Lah. 141 
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The section does not permit a man to give his consent to anything intended, or 
known to be likely to cause his own death or grievous hurt. 

Manly sports and exercises. — Ordinary games such as fencing, single sticks, 
boxing, footbail, and the like, are protected by this section. The true principle 
which distinguishes such cases from those where death ensues in consequence of 
an intent to do a slight injury is, that here bodily harm is not the motive on either 
side. But proper caution and perfect fair play should be used on both sides. A 
prize-fight is illegal, and all persons aiding and abetting therein are guilty of assault, 
and the consent of the persons actually engaged in fighting to the interchange of 
blows does not afford any answer to the criminal charge of assault; but mere volun- 
tary presence does not render persons so present guilty of an assault as aiding or 
abetting in such a fight.i 

88. Nothing, which is not intended to cause death, is an offence by 

Act not intended to’ rcason of any harm which it may cause, or be in- 

“nsLt'“‘''good“fahh tended by the doer to cause, or be known by the 

for person’s benefit. docr to be likely to cause, to any person for whose 

benefit it is done in good faith, and wto has given a consent, whether 
express or implied, to suffer that hax’m, or to take the risk of that harm. 

IIXUSTBATION. 

A, a surgeon, knowing that a particular operation is likely to cause the death 
of Z, who suffers under a painful complaint, but not intending to cause Z’s death, 
and intending, in good faith, Z’s benefit, performs that operation on Z, with Z’s 
consent. A has committed no offence. 

COMMENT. — ^The preceding section allows any harm to be inflicted short' of 
death or grievous hurt. This section sanctions the infliction of any harm if it is 
for the benefit of the person to whom it is caused. No consent can justify an in- 
tentional causing of death. But a person for whose benefit a thing is done may 
consent that another shall do that thing, even if death may probably ensue. If 
a person gives his free and intelligent consent'to take tlie risk of an operation which, 
in a large proportion of cases, has proved fatal, the surgeon who operates cannot 
be punished even if death ensues. Similarly, if a person attacked by a wild beast 
should caU out to his friends to fire, though with imminent hazard to liimself, and 
they were to obey the call, we do not conceive that it would be expedient to punish 
them, though they might by firing cause his death, and though when they fired they 
knew themselves to be likely to cause his death.2 

This section differs from the last section in two particulars — (1) under it any harm 
except death may be inflicted; (2) the age of the person consenting is not mentioned 
(but see s.90 under which the age of the consenting party must at least be twelve 
years). 

Persons not qualified as medical practitioners cannot claim the benefit of this 
section as they can hardly be deemed to act in ‘good faith’ as. that expression is 
defined in s. 52. 

Act done in good faith 89. Nothing which is dc«ie in good faith for the 

for benefit of child otinj-j? i.i 

insane person, by or by beneiit ot a person Under twelve years oi age, or 
consent of guardian. mind, by or by Consent, either express 

1 Cofiei/, (1882) 8 Q.B. I). 534. 


* Note B, p. 108. 
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or implied, of the guardian or other person having lawful charge of 
that person, is an offence by reason of any harm which it raa}' 
cause, or be intended by the doer to cause or be known by the doer to 
be likely to cause to that person : Provided — 

First . — That this exception shall not extend to the intentional causing 

Pro\i5.os. of death, or to the attempting to cause death ; 

Secondly . — That this exception shall not extend to the doing of any- 
thing which the jierson doing it knows to be likelj^ to cause death, for 
any purpiose other than the preventing of death or grievous hurt, or 
the curing of any grievous disease or infirmity ; 

Thirdly . — That this exception shall not extend to the voluntary caus- 
ing of grievous hurt, or to the attempting to cause grievous hurt, unless 
it be for the purpose of preventing death or gi-ievous hurt, or the curing 
of any grievous disease or infirmity ; 

Fourthly . — That this exception shall not extend to the abetment of 
any offence, to the committing of which offence it would not extend. 


illusthation. 

A. in good fuitli, for his child’s benefit without his child's consent, has his child 
cut for the stone by a surgeon, "knowing it to be likely that the operation U'ill cause 
the child's death, but not intending to cause the child's death. .A is within the 
exception, inasmuch as his object was the cure of the child. 

COMMENT. — This section empowers the guardian of an infant under twelve- 
years or an insane person to lonscnt to the infliction of harm to the infant or the 
insane person, provided itisdone in good faith and is done for liis benefit. Persons 
above twelve years arc considered t<ube capable of giving consent under s. 88. 
Tire consent oi the guardian of a sufferer, who is an infant or who is of unsound 
mind, shall have the same eifect which the consent of tire sufferer himself would 
have, if the sulferer were of ripe age and sound mind. 


90. A consent is not such a consent as is intended by any section 
of this Code, if the consent is given by a person 

Consent known lo be i r i* • • , . . .. 

tfiAen under fear or unclcr tear oi injury, or under a miscoiicejition ol 

misconception. 


fact,^ and if the person doing the act knows 


has reason to believe, that the consent was given in consequence of 
such fear or misconception ; or 


Consent of insane if the Consent is given by a person who, from 
unsoundness of mind, or intoxication, is unable to 
understand the nature and consequence of that to which he gives his 
consent; or 


unless tire contrary appears from the context, if the consent is given 
Consent of child. by a pei'son who is under ttvelve years of age. 
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COMMENT. — ^This section does not define ‘consent’ but describes wliat is not 
consent. 

This section says that ai consent is not a true consent if it is given — 

(1) by a person under fear ofl 

injury ; ' and the person obtaining the consent 

(2) by a person under a niiscon- h knows or has reason to brAieve this, 

ception of fact ; J 

■ (3) by a person of unsound mind ; | 

(4) by a person wlio is intoxi- j and who is unable to understand the 

cated ; J- nature and consequence of that to which 

(5) by a person under twelve years I he gi\ cs his consent, 

of age. J 

Consent is an act of reason, accompanied with deliberation, the mind weighing 
as in balance, the good and evil on each side.i Consent means an active will in 
the mind of a person to permit the doing of the act complained of, and knowledge 
of what is to be done, or of the nature of the act that is beings done, is essential 
to a consent to an act.- 

There is a difference between consent and subniission; every consent involves 
a subniission; but it by no means follows that a mere submission involves consent.® 
Mere submission by one who does not know the nature of the act done cannot be 
consent.* 

1. ‘Misconception of fact.’ — Consent given under a misconception is invalid 
if the person to whom the consent is given is aware of its existence. A consent 
given on a misrepresentation of a fact is one given under a misconception of fact 
witiiln the meaning of this section. An honest misconception by both the parties, 
however, does not invalidate the consent. For instance, where a man of full age 
submitted himself to emasculation, performed neither by a skilful bond, nor in the 
least dangerous way, and died from the injury, the persons concerned in the act 
were held guilty of culpable homicide and not murder.* The accused, who pro- 
fessed to be snake-charmers, persuaded the deceased to allow themselves to be 
bitten by a poisonous snake, inducing them I 9 believe that they had power to protect 
them from harm. It w-as held that the consent given by the deceased allowing 
themselves to be bitten did not protect the accused, such consent having been founded 
on a misconception of fact, that is, in the beliefthattheaceusedhad power bycharn.^ 
to cure snake-bites, and the accused knowing that the consent was given in conse- 
quence of such* misconception.® 

91 . The exceptions in sections 87, 88 and 89 do not extend to acts' 

Exclusion of acts which are offences independently of any harm which 
dl'pcademiy“of''haim they may cause, or be intended to causeTorbe known 
, to be likely to cause, to the person giving the consent, 

or on whose behalf the consent is given. 

ILLX7STKATION. 

Causing miscarriage (unless caused in good faith for the purpose of saving the 
life of the w oman) is an offence independently of any harm which it may cause or 

U 

* Story, s. 222. * Baboolun Ilijrah, (1800) 5 ^V. R. 

* Lock, (1872) L. R. 2. C. C. R. 10, (Cr.) 7. 

tl- ® Poonai Fritlcmah, (1869) 12 IV. R. 

®Z)ai/, (1841)9 0. & P.722, 724. (Cr.) 7. 

* Lock, sup., p. 14. 

1. P. C .— 5 
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be intended to cause to the Toman. Therefore, it is not an offence “by reason of 
such h-arm"; and the consent of the woman or of her guardian to the causing of 
such miscarriage does not justify the act. 

■ COJDIEXT. — The section serves as a eorcdlarj- to ss. 87, 88 and 89. It says in 
explicit terms that consent will only condone the act causing harm to the person 
giiong the consent which will otherwise be an offence. Acts which are offences indepen- 
dently of any harm which they may cause will not be covered by consent given 
under ss. 87, 88 and 89, e.g., causing miscarriage, public muisanee, offences against 
public safety, morals, etc. 

92 . Nothing is an offence by reason, of any harm which it may cause 
to a person for whose benefit it is done in good faith. 
of a evcD withoiit that person’s consent, if the circuni- 
peraon without consent, gj.g such that it is impossible for that persun 

to signify consent, or if that person is incapable of giving consent, aip] 
has no guardian or other person in lawful charge of him from whom it 
is possifaJe to obtain consent in time for the thing to be done witli 
benefit : Provided — 

FiVit.— That this e.xception shall not extend to the intentional causing 

Provisos. of death, or the attempting to cause death ; 

Secondly. — That this exception shall not extend to the doing of any- 
thing which the person doing it knows to be likely to cause death, for 
any purpose other than the preventing of death, or grievous hurt, or the 
curing of any grievous disease or infirmity ; 

Thirdly. — Tliat this exception sliall not extend to the voluntary caus- 
ing of hurt, or to the attempting to cause hurt, for any purpose other 
than the preventing of death or hurt ; 

Fourthly. — That this exception* shall not extend to the abetment of 
any offence, to the committing of which offence it would not extend. 

ILLLSTBATlOIsS . 

(a) Z is thrown from his horse, and is insensible. A, a surgeon, finds that Z 
requires to be trepanned. -A. not intending Z's death, but in good faith, for Z s 
benefit, irerforms the trepan before Z recovers his powers of judging for himself. .A 
has committed no offence. 

(fe) Z is carried off by a tiger. ,A fires at the tiger knowing it to be likely that 
the shot may kill Z, but not intending to kill Z, and m good faith intending Z's 
benefit. A's ball gives Z a mortal wound. A has committed no oficnee. 

(c) .A, a surgeon, sets a child sutler an accident which is likely to iirove fatal 
unless an operation be immediately iwrformed. There is not time to apply to tlie 
child's guardian. A itcrlorms the operation in spite of the entreaties of the child, 
intending, in good faith, the child's benefit. A has committed no offence. 

(d) A is in a house which is on fire, with Z, a child. People belotv hold out a 
blanket. .V drops the child from the housetop, knowing it to be likely that the i.ill 
may kill the child, but not intending to kill the child, and intending, in good faitli, 
the child's benefit. Hfere even if the child is kified by the faU, A has conmsitted 
DO offence. 
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Explanation . — Mere pecuniary benefit is not benefit within the mean- 
ing of sections 88, 89 and 92. 

COMMENT. — ^This section is designed to meet those cases ■which do not come 
either under s. 88 or s. Sfl. The prineipaj object of ss. 88, 89 and 92 is protection 
of medical practitioners. Illustrations {a) and {b) exemplify cases in which it is 
impossible to give consent; illustrations [c) and (d), where legal capacity to consent 
is wanting. 

The authors of the Code observe; “There yet remains a kindred class of cases 
which are by no means of rare occurrence. For example, a person falls down in an 
apoplectic ht. Bleeding alone can save him, and he is unable to signify his consent 
to be bled. The surgeon who bleeds him coimnits an act falling under the delinition 
of an offence. The surgeon isnotthepatient'sguardian, andhas no authority from 
any such guardian, yet it is evident that the surgeon ought not to be punished. 
Again, a house i.s on lire. A person snatches up a child too young to understand 
the danger, and liings it from the house-top, w ith a faint hoi>e that it may be caught 
on a blanket below, but with the knowledge that it is highly probable that it will be 
dashed to pieces. Here, though the child may be kihed by the fall, though the 
person who threw it down knew that it would very probably be killed, and though 
he was not the child’s parent or guardian, he ought not to be punished. 

“In these examples there is what may be called a 
by the exigency of the case and by the humanity 
guardiansliip bears a considerable analogy to that temporary magistracy with which 
the laiv invests every person who is present when a great crime is committed, or 
when the public peace is concerned. To acts done in the exercise of this temporary 
guardianship, we extend .... a protection very similar to that which we have given 
to the acts of regular guardians.”* 

This section speaks of ‘hurt,’ whereas s. 89 speaks of ’grievous hurt,’ otherwise 
the terminologj' of both the sections is almost identical. 

93. No communication made in good faith is an offence by reason of 

Communicatieninade harm to the person to whom it is made, if it is 

in good faith. made for the benefit of that person. 

ILLUSTB.\TION. 

A, a surgeon, in good faith, commuicates to a patient his opinion that he cannot 
live. The patient dies in consequence of the shock. A has committed no offence, 
though he’ knew it to be likely that the communication might cause the patient’s 
death. 

COMMENTS. — ^This section protects the innocent without unduly cloaking the 
guilty. 

The communication under tliis section must be 

(1) made in good faith ; and 

(2) for the benefit of the person to vhom it is made. 

The illustration to this section does not say, houever, whether the communication 
was made to the patient for his benefit. 

^ 94. Except murder, and offences against tile State punishable with 
\ Act to ivhirh a person death, nothing is an offence which is done by a person 
ts compciitci by threats. jg Compelled to do it by threats, which, at the 

* Note B, p. 109. 


temporary gua rdiapship just ified 
of the motive.' This temporary 
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time of doing it, reasonably cause the apprehension that instant death 
to that person will otherwise be the consequence: Provided the person 
doing the act did not of his own accord, or from a reasonable appre- 
hension of harm to himself short of instant death, place himself in the 
situation by which he became subject to such constraint. 

Explanation 1 . — A person who, of his own accord, or by reason of a 
threat of being beaten, joins a gang of dacoits, knowing their character, 
is not entitled to the benefit of this exception, on the ground of his hav ing 
been compelled by his associates to do anything that is an offence 
by law. 

Explanation 2. A person seized by a gang of dacoits, and forced 
by threat of instant death, to do a thing which is an offence by law ; 
for example, a smith compelled to take his tools and to force the door 
of a house for the docoits to enter and plunder it, is entitled to llie 
benefit of this expression. 


COMMENT. — By this section a person is excused from the consequences of 
any act, except (I) murder, and (2) ofienees against the State punisliablc uiti) 
death, done under fear of instant death; but fear of hurt or even of grievous tiurt 
is not a sufficient justification. Mere menace of future death will not be sufTicicnt. 

Murder committed under a threat of instant death is not excused under this section. 
But ‘murder’ does not include abetment of murder and s_uch abetment will be ex- 
cused.^ 

'’“English law. — The English law excuses a person who has been forced to commit 
an offence by feat of death or of grievous bodily harm, except in cases of treason 
or homicide. The fear of having houses burnt or goods spoiled is no excuse in the 
eye of the law for joining and marching with rebels. ^ He is also excused, under 
certain conditions, if he is forced to It^w war against the King or to adhere to t)ie 
King’s enemies, provided he uses every reasonable endeavour to resist or esciqie.’ 
Ender the English law a married woman cf^ged rvith the commission of any criminal 
act, except treason, homicide, and probably robbery, is, in case her husband sliall 
be present at the time of tlie commission of such act, presumed to have acted under 
his coercion, and such coercion excuses the act, unless it appears that she did not 
so act. There is no provision in favour of the wife under such circumstances in the 
I’cnal Code. 


Doctrine of compulsion and necessity. — No one can plead the excuse of 
necessity or compulsion as a defence of an act otherwise penal, except as provided in 
this section. No man, from a fear of consequences to himself, has a light to ni.ikc 
himself a party to committing mischief on mankind.^ 

Except where unsoundness of mind is proved or real fear of instant death is pi or ed, 
the burden being on the prisoner, pressure of temptation is not an excuse for breaking 
the law.® 


' Vmadasi Dasi, (1924) 52 Cal. 112; 
Karu, [1937] Nag. 524. 

M’Groiather's case, (1740) Foster 
13. 

® 7th Pari. Rep. 78. 


® Tyler, (1888) 8 C. & P. GIG, C20; 
Maganlal and Motilal, (1889) 14 Bom. 

115. 

® Devji Govindji, (1895) 20 Bom. 
215, 222, 223. 
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95. Nothing is an offence by reason that/^^ causes, or that it is 

Act pausing slight intended to cause, or that it is known to be likely 
to cause, any harm, if that harm is so slight that 
no person of ordinary sense and temper would complain of such 
harm. 

COMMENT. — The maxim de (the law takes no account 

of trifles) is the foundation of this section. The authors of the Code observe 
“Clause 73 [this section] is intended to provide for those cases which, though, 
from the imperfections of language, they fall within the letter of the penajjlaw, are 
yet not within its spirit, and are all over the world considered by the public, and 
for the most part dealt with by the tribunals, as innocent. As our definitions are 
framed, it is theft to dip a pen in another man’s ink, mischief to crumble one of 
his wafers, an assault to cover him with a cloud of dust by riding past him, hurt 
to incommode him by pressing against him in getting into a carriage. There are 
innumerable acts w'ithout performing wliich men cannot live together in society, 
acts which all men constantly do and suffer in turn, and which it is desirable that 
they should do and suffer in turn, yet which differ only in degree from crimes. 
That these acts ought not to be treated as crimes is evident, and we think it far 
better expressly to except them from the penal clauses of the Code than to leave 
it to the judges to except them in practice.’’* 

CASES. — Acts regarded as trivial. — This section applied where a person was 
convicted for taking pods, almost valueless, from a tree standing on Government 
waste land* and where the plaintiff complained of the harm caused to his reputa- 
tion by the imputation that he was travelling with a wrong ticket.* 

Acts not regarded as trivial — Where a blow was given across the chest with an 
umbrella by a dismissed policeman to a District Superintendent of Police because 
his application to reconsider his ease was rejected;-* where the accused tore up a 
paper which showed a money debt due from liim to the prosecutor though it was 
unstamped, and therefore not a legal security;* and where a respectable man was 
taken by the ear,* it was held that this section did not apply. 

Of cf Private Defenpe. 

96. Nothing is an offence -which is done in the 
exercise of the right of private defence. 

97. Every person has a right, subject to the 
restrictions contained in section 99, to defend — 

First. — His own body, and the body of any other person, against any 
offence affecting the human body ; 

Secondly. — The property, whether moveable or immoveable, of him- 
self or of any other person, against any act which is an offence falling 
under the definition of theft, robbery, mischief or criminal trespass, or 

* Note B, pp. 109, 110. * Govl. of Bengal v. Shco Gholam 

* Kasya bin Ravji, (1868) 5 B. H. C. Lalla, (1873) 24 W. R. (Cr.) 67. 

(Cr. C.) 35. * Itamasami, (1888) 12 Mad. 148. 

* South Indian Railway Co. v. * Shoshi Bhusan Mukerjec v. Walm- 

Ramakrishna, (1889) 13 Mad, 34. sky, (1897) 1 C. W. N. cxxxiv. 


Things dono in pri- 
vate defence. 

Right of private 
defence of the body 
and of property. 
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which Is an attempt to commit theft, robbery, mischief or crimuial 
trespasi, 

COMMENT.— This section specifies the extent to wTiicli the right of private 
defence cjin be exercised. Section 99 provides the limitations. These tn'o sections 
combined togetlicr lay down the principles of the right of defence. 

The first clause of this section provides for the defence of body against any offence 
affecting the human body. The second provides for the defence of property against 
an act which amounts to the commission of certain offences. 

There is no ohligation upon a person entitled to exercise the right of private defence 
and to defend his person or property, to retire merely because his assailant threatens 
him with violence.^ 

Right of private defence to be pIeadcd.~The accused must plead the right 
of defence. The Allahabad High Court has held that a Court cannot set up such 
plea when the aceu.sed himself has not done so.* But in a later case it has held 
that the Court, on finding on evidence before it that the accused acted in self-defence, 
is hound to take cognizance of the fact.* The Madras High Court has held that 
even it the accused does not specifically plead private defence, he may be acfiuiltc-d 
if the evidence showed that he was acting in self-defenc-e.* The Calcutta and Lalioic 
High Courts have expressed the -same view as the Madras High Court.* 

Engliih late . — This section is much wider than the English law. Under it evtn 
a stranger may defend the person or property of another person whereas under the 
English law there must be some kind of relationship existing, such as that of master 
and servant, or husband and wife, or guardian and ward, before this right can be 
exercised on behalf of another. 

GASES — ^Defence of person. — Under circumstances which might h.ave induced 
the belief that a man was cutting the throat of his wife, their son shot and killed 
his father. It was held that if the son had reasonable ground for belieiing .snri 
honestly believed that his act was necessary for the defence of his mother, the 
homicide was excusable.® 

Defence of property. — Ev'ery persoM in possession of land is entitled to defend 
his possession against anyone who tries to eject him by force;’ or to steal from 
it;* or to do an act which will have the effect of causing injury to it, e.g., cuttins 
of a bund.® Certain persons who were lawfully in possession, as tenants of agri- 
cultural land, having reason to suppose that it was possible that they might be 
attacked and ejected from the land by force, made a practice of keeping their clubs 
in readiness, and also persuaded the tenants of some adjacents fields to do likewise. 
The expected attack came and there was a somewhat severe fight, in the course 
of which both parties were injured. It rvas held that the defenders were within 
their rights in holding themselves in readiness to repel an attack if and when it 
should come, and were protected by this section.’® Where a person who had seized 
cattle which had been trespassing on his lands, gathered together a number of men 
to assist him in resisting an anticipated attempt to rescue the cattle, and a fight 


’ Nareshi Singh, (1929) 2 Pat. 595. 
® Gullu, (190-t) 24 A. W. N. 113. 

* KishenLal, (1924) 22.A. L* .1. R. 501. 
■' Veerana Nadan, [1912] M. W. X. 
404. 

® Upendra Nath Das, (1914) 19 
C. W. N. 653; F.B.; Afiruddi, (1919) 29 
C. L. J. 571; Ghulam Hasul, (1921) 3 


L. L. J. 284. 

« Ro.se. (1884) 15 Cox 540. 

’ Snehee, (1867) 7 W, R. (Cr.) 76 

[ 112 ]. 

» Mohee, (1869) 12 W. R. (Cr.) 15. 

® Birjoo Singh v. Khiib tail. (1873) 
19 W. R. (Cr.) 66. 

Hira, (1922) 45 All. 250. ' 
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between the parties took place, in which several men on each side were killed and 
injured, it was held that the person who had seized the cattle and his party were 
protected by this section. r An illegal seizure of cattle with a view to impound 
them is theft and persons attempting to resist the seizure by force act in the exercise 
of the right of private defence of property and are as such entitled to the protection 
afforded by this section.^ 

Where a haUiff went to a village to make an attachment, hut the warrant had 
become invalid by lapse of the time limited thereby, and the owner of the property 
resisted and caused grievous hurt to one of the party, it was held that he could not 
plead any right of private defence of property as such attachment, though illegal, 
did not amount to any of the offences against which the right of defence was provided, 
and he was, therefore, guilty of causing grievous hurt.® 

98. When an act, which would otherwise be a certain offence, is not 

Right of private dc- offence, by reason of the youth, the want of 

a"'pfr 5 on"’ot Unsound maturity of understanding, the unsoundness of mind 
mind, etc. qj. intoxication of the person doing that act, or by 

reason of any misconception on the part of that person, every person 
has the same right of private defence against that act which he would 
have if the act were that offence. 

ILLUSTRATIONS. 

(a) Z, under the Influence ofmadness, attempts to kill A; Z is guilty of no offence. 
But A has the same right of private defence which he would have if Z were sau^te. 

lb) A enters by night a house which he is legally entitled to enter. Z, in good 
faith, taking A for a house-breaker, attacks A. Here Z, by attacking A under this 
misconception, commits no offence. But A has the same right of private defence 
against Z, which he would have if Z were not acting under th.at misconception. 

COMMENT. — The right of defence would have lost most of its value if it was 
not allowed to he exercised against persons»suffcring from the incapacities mentioned 
in this section. 

99. There is no right of private defence against an act which does not 

reasonably cause the apprehension of death or of 

Act against which , i -ai 

there is no right of pri- gricvous hurt, it done, or attempted to be done by a 

rate defence. ° ^ ^ i j 

public servant acting in good faith under colour of 
his office, though that act may not be strictljr justifiable by law. 

There is no right of private defence against an act which does not 
reasonably cause the apprehension of death or of grievous hurt, if done, 
or attempted to be done, by the direction of a public servant acting in 
good faith under colour of his office though that direction may not be 
strictly justifiable by law. 

There is no right of private defence in casSs in which there is time to 
have recourse to the protection of the public authorities. 

I NaresM Singh, (1923) 2 Pat. 595. ® Shib Lai, (1933) 55 All. 017. 

® Madra, [1946j Nag. 326. 
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Tlie right of private defence in no case extends to the inflicting of more 
Extent to which the harm than it is necessary to inflict for the purpose 
right may be exerdscfl. defence. 

Explanation 1. — A person is not deprived of the right of. private 
defence against an act done, or attempted to be done, by a public ser- 
vant, as such, unless he knows, or has rea.son to believe, that the person 
doing the act is such public servant. 

Explanation 2. — person is not deprived of the right of private 
defence against an act done, or attempted to be done, by the direction of 
a public servant, unless he know.s, or has rea.son to believe, that the per- 
son doing the act is acting by such direction, or unless such person states 
the authority under wliich he acts, or if he has authority in vTiting, 
unless he produces such authority, if demanded. 

COMMENT. — ^Tliis section indicates the limits within which the right of defence 
should be exercised. 

First clause. — This clause applies to those cases in which the public servant is 
acting in good faith under colour of his office, though the particular act being done 
by him may not be justifiable by law.* The clause applies to a case where an offu nil 
has done -wrongly, -what he might have done rightly, but not to cases where t!'e 
act could not have been done rightly at all by the official concerned.* Mhcie a 
police officer acting bona fide under colour of his office arrests a peison but without 
authority, the person so arrested has no right of self-defence against the officer.* 
If the act of a public servant is iilUa vires tlie right of private defence may be cxerc is- 
ed against him.* A police officer, holding a search warrant without a written 
authority, cannot be said to be acting ‘under colour of his office.'* 

Cases. — Resistance to officer acting without warrant. — police-oificer 
attempted without a searcli-warrant to enter a bouse in search of property alleged to 
have stolen and was obstructed and resisted. It was held that, even though the 
officer was not strictly justified in seaichiug the house without a warrant, the per- 
son obstructing and resisting could not set up the illegality of the officer's pro- 
ceeding as a justification of his obstruction, as it was not shown that the officer 
was acting otherwise than in good laith and without malice.® 

Illegal attachment does not justify resistance.— Where articles protected from 
attachment were attached, it was Ireld that this act did not justify resi.stam-c.* 
Wliere the property of a person was wrongfidly attached as the property of certain 
absconders, it was held that tlic rightful owner had no right of private defeiue 
oi ids property, as the police-officer was acting in good faitli under colour of his 
ofli. e. and that even supposing the order of attachment might not have been propei ly 
made, tiiat would in itself be no sufficient ground for such a defence.® 

Second clause. — ^The first clause speaks of acts done by a public servant, this 
clause, of acts done under the direction of a public servant. It is not necessiii y 

* Crtiip, (1800) 18 All. 240, 2i2. McWirw Baw, (1025) 7 Lah. 104, 

* UftaiTO, [1941] Kar. 324. * Bam Panics', (1944) 23 Pat. ,328. 

® Mohameil Ismail, (1935) 13 Ran. » Pukot Kohl, (1896) 19 Mad. 349. 

’ Poomalai Vdayan, (1898) 21 Mad. 

® Jogendra Nath Mukerjee, (1897) 290. 

24 Cal. 320; Tulsiram, (1888) 13 Bom. » Bhai Lai Clnrndhry, (1902) 29 
108; Haq Dad, (1925) 0 Lah. 392; Cal. 417. 
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that the doer should be a public servant. Explanation 2 must be read conjointly 
with this clause. 

Cases. — Resistance to execution of warrant. — Where a poUce-oflicer attempted 
to execute a warrant the issue of which was iilegal. it was held that the accused 
were justified in their resistance.* 

Third clause. — ^The third clause of this section must be read with the first clause 
of s. 10.5.“ It places ap important restriction on the exercise of the right of defence. 
The right of private defence being granted for defence only, it milst not and can- 
not legally be exercised when there is time to have recourse to the protection of 
public authorities. The right of private defence does not take the place of the func- 
tions of those public servants who are especially charged with the protection of life 
and property and the apprehension of offenders, and where the assistance of the 
public authorities can be procured, the right cannot be lawfully exercised. But the 
law does not intend that a person must run away to have recourse to the protection 
of public authorities when he is attacked instead of defending himself.“ The import- 
ant considerations which always arise in order to determine whether the action 
of the accused is covered by the right of private defence are, firstly,, what is the 
nature of the apprehended danger, and, secondl y, whether there was time to have 
recourse to the police authorities, always remembering that when both the parties 
are determined to fight and to go up to the land fully armed in full expectation 
of an armed conflict in order to have a trial of strength the right of private 
defence disappears.* 

Cases. — Time to obtain protection of public authorities. — The accused 
received information one evening that the complainants intended to go on his land 
on the following day, and uproot the corn sown in it. At about three o'clock next 
morning he was informed that the complainants had entered on his land and were 
ploughing up the corn. Thereupon he at once proceeded to 'the followed'* 
by the remaining accused, and remonstrated with the complainants, who commenced 
an attack on the accused. In the fight which ensued, both sides received serious 
injuries, and the leader of the complainants’ party was killed. It was held that the 
complainants being the aggressors, the accused had tlie right of private defence and 
that they were not bound to act on the information received on the previous evening 
and seek the protection of the public authorities, as they had no reason to apprehend 
a night attack on their property.* 

Fourth clause, — The right of private defence is restricted to not inflicting more 
harm than it is necessary to inflict for the purpose of defence. The amount of 
force necessarily depends on the circumstances of the case, and there is no pro- 
tection if the harm is caused by excessive violence quite unnecessary to the case.* 
For example, a person set by his master to watch a garden or yard is not at all 
justified in shooting at, or injuring in any way, persons who may come into those 
premises, even in the night. He ought first to see whether he could not take measures 
for their apprehension’. The measure of self-defence must always be proportionate 
to the quantum of force used by the attacker and which it is necessary to re pel.* 

Cases, — Justifiable harm. — t\Tiere the accused finding a thief en'tering the 

* Jogendra Nath Mukerjee, (1897) * Narsang Pathabai, (1890) 14 Bom. 

24 Cal. 320. 441; Pachkfmri. (1897) 24 Cal. 686. 

“ Narsang Pathabhai, (1890) 14 Bom. * Gokool Bowrec, (1866) 5 W. R. (Cr.) 

441. 33. 

* Alingal Kimhinayan, (1905) 28 ’ John Scully, (1824) 1 C. & P. 319. 

Mad. 454. * Ram Prasad Mahlon, (1919) 4 

* Salnarain Das, (1938) 17 Pat. 607. P, L, J. 289. 
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house at night, through an entrance made in the side-wall, seized him while intruding 
liLs body and held him- with his face down to the ground to present his furtlur 
entonee and thereby his death was caused by suffoeation;’ where a person attacked 
by another with a spear struck a blow with a club which resulted in the death of 
the party attacldng;“ and where a boy found a person stealing his property and 
killed him hut not intending to do so,® the right of private defence was lield to be a 
good justification. 

More harm caused than necessary. — IVhere a person killed a weak old woman 
found stealing at night;* wliere a person caught a thief in his house at night ami 
deliberately killed him with a pick-axe to prevent his escape;® and where a number 
of persons apprehending a thief committing house-breaking strangled him and 
subjected him to gross maltreatment when he was fully in their power.* the light 
of private defence was negatived. 

English case . — packer finding a boy stealing wood in his master’s ground bound 
him to Iris liorse's tail, and beat him. The horse took fright and ran an ay and 
dragged the boy on the ground till his shoulder was broken, whereof he died. This 
was ruled to be murder.’ 

//lOO. The right of private defence of the body extends, under the 

When the rieiit of restrictions mentioned in the last preceding section. 

^ Voluntary causing of death or of any other 
harm to the assailant, if the offence which occasions 
the exercise of the right be of any of the descriptions hereinafter enume- 
rated, nemely ; — 

Fi^. — Such an assault as may reasonably cause the apju'ehensinn 
that death will otherwise be the consequence of such assault : 

Secondly, — Such an assault as may reasonably cause the appreliension 
that grievous hurt will otherwise be the consequence of such assault : 

Thirdly. — ^An assault with the intention of committing rape ; 

Fourthly. — ^An assault ivith thekitention of gratifying unnatural lust: 

Fifthly.— Axi assault with the intention of kidnapping or abducting ; 

Sixthly. — ^An assault with the intention of wrongfully confining a 
person, under circumstances which may reasonablv cause him to appre- 
hend that he will be unable to hav’e recourse to the public authorities 
for his release. 

COMMENT. — The law authorizes a man T»ho is under a reasonable apprehension 
that his life is in danger or his body in risk of grievous hurt to inflict death upon his 
assailant either when the assault is attempted or directly threatened, hut the 
apprehension must be reasonable and the violence inflicted must not be gre.ntci 
than is reasonably necessary for the purpose of self-defence. It must be proportion- 
ate to and commensurate with the quality and character of the act it is intended to 
meet and what is done in excess is not protected. 

® Kurnm Bun, (1805) 3 W. R. (Cr.) 73. See Bag, (1002) P. R. No. 20 of 

12. • 1902; Mammun, (1916) P. R. No. 3.) of 

2 Afoizudin, (1869) 11 \V. R. (Cr.) 41. 1916. 

» Mukee, (1869) 12 W. R. (Cr.) 15. » Dhununjai Poly, (1870) 14 lY. R- 

* Gokool Bowree, (1806) 5 W. R. (Cr.) (Cr). 68. 

S3- 7 Halloway, (1628) 1 East P. C. 2.37. 

® Durwan Geer, (1806) 5 W. R. (Cr.) 
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101. If the offence be not of any of the descriptions enumerated 

in the last precediiiff section, the right of private 

When such right c.t- c i i i i r 

tends to causing any defence ot the body does not extend to the volun- 
haim other than death. death to the assailant, but does 

extend, under the restrictions mentioned in section 99 to the voluntary 
causing to the assailant of any harm other than death. 

COMMENT. — Any hann short of death can be inflicted in exercising the right 
of private defence in any case which docs not fall within the provisions of s. 100. 

IVhen dealing with questions relating to right of private defence of the body this 
section and s. 100 should be read together. 

102. The right of private defence of the body commences as soon as 

Commeucement and ^ reasonable apprehension of danger to the body 

rf^privatrSefence^of ai'iscs from an attempt or threat to commit the 
the body. offcncc thoilgh the offence may not have been com- 

mitted ; and it continues as long as such apprehension of danger to the 
body continues. 

COMMENT. — This section indicates when the right of private defence of the 
body commences and till what time it continues. It commences and continues 
as long as danger to body lasts. The extent to which the exercise of the right 
will be justified will depend not on the actual danger but on whether there was 
' reasonable apprehension of such danger. There must be an attempt or threat 
and consequent thereon an apprehension of danger; but it is not a mere idle threat, 
or every apprehension of a rash or timid mind, that will .justify the exercise of the 
right. Reasonable ground for the apprehension is requisite. Suppose the threat 
to proceed from a woman or child and to be addressed to a strong man, in such a case 
there could hardly be a reasonable apprehension. Present and imminent danger 
seems to be meant.^ The law does not require that a person should not exercise his 
right of self-defence if by running away hwcan avoid injury from Iiis assailant. 

103. The right of private defence of property extends, under the 

When the ripbt of restrictions mentioned in section 99, to the voluntary 

Srrtv'LtraX'to'tSM- causing of death or of any other harm to the wrong- 
ing death. doer, if the offence, the committing of which, or the 

attempting to commit which, occasions the e.xereise of the right, be an 
offence of any of the descriptions hereinafter enumerated, namely : — 

First, — Robbery ; 

Secondly. — House-breaking by night ; 

Thirdly. — Mischief by fire committed on any building, tent or vessel, 
which building, tent or vessel is used as a human dwelling, or as a place 
for the custody of property ; 

Fourthly. — Theft, mischief or house-trespass, under such circumstances 
as may reasonably cause apprehension that death or grievous hurt will be 
the consequence, if such right of private defence is not exercised. 


i M. & M. 78. 
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COMMENT. — Section 100 enumerates the cases in which the right of private 
defence of tine body extends to the causing of death; this sectiCHi enumerates the 
cases in which it extends to the causing of death in defence of property. 

A person employed to guard tlie property ol his einpioyer is protected by ss. 97 
ftS, 103 and 10 .j if he causes death in safeguarding his employer’s property when there 
is reason to apprehend tliat the person whose death has been caused was about to 
commit one of the offences mentioned in this section or to attempt to eomimt one 
of those offences. A person whose duty it is to guard a public building is in the same 
position, that is to say, it is his duty to protect the property of his employer and he 
may take such steps for this purpose as the law permits. The fact that the property 
to be guarded is public property does not extend the protection given to a guard. 
Therel'ore. a police constable on guard duty at a magazine or other public buildirisi 
is not entitled to fire at a person merely because the latter does not answer his 
ehi^Bepge.i 

' 104. ’ If the offence, the committing of tthieh, or the attempting to 
- commit wiiieh. occasions the e.yercise of the right cf 

WAen such risbt ex- . , , ' , , e. • , - e ■ • 

tends to causing any private defence, be theit, mischiet. or cnminai 

hand other than death. ^ „ e .i j 4 . 1 - 

trespass, not of any of the descriptions enumerated in 
the last preceding section, that right does not extend to the voluntary 
causing of death, but does extend, subject to the restrictions mentioned 
in .section 99, to the voluntary causing to the wrong-doer of any harm 
other than death. 

COltJtEXT. — Sections 101 and 104- restrict the right of private defence in certain 
cases to voluntarily causing hurt or grievous hurt. Section 101 is a coroliaiy to 
s. 100, and this section, to s. 1 03. 

Cohmieacemmi and 105. The right of private defence of property 
diftnee^nf conunenoes when a reasonable apprehension of danger 
iQ the jiroperty^commences. 

The right of private defence of property against theft continues till the 
offender has effected his retreat with the property’ or either the assistance 
of the public authorities is obtained, or the property has been recovered . 

The right of priy'ate defence of proiiert.y against robbery’ continues as 
long as the offender causc-s or attempts to cause to any person death or 
hurt or wrongful restraint or as long as the fear of instant death or of 
instant hurt or of instant personal restraint continues. 

The right of priy’ate defence of property against criminal trespass or 
mischief continues as long as the offender continues in the coraniission of 
criminal trespass or mischief. 

The right of priy’ate defence of property against house-breaking by 
night continues as long as the house- trespass yvhich has been begun by 
such house-breaking continues. 


^ Jamuna Singh, (1844) 23 Pat. 908. 
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CO.MAIENT. — This section indicates when the right of defence of property com- 
mences and till what period it continues. It is similar to s. 102. 

First clause. — The right of private defence of property commences wiien a 
reasonable apprehension of danger to property commences. Before such appre- 
hension commences the owner of the property is not called upon to apply for pro- 
tection to the public authorities. 

Second clause. — The right of private defence of property against theft continues 
till (1 ) the offender has effected his retreat with the property, or (2) the assistance 
of public authorities is obtained, or (iJ) the property has been recovered^. An offender 
is to be considered as having effected his retieat when he has once got off having es- 
caped immediate pursuit or pui'suit not having been made. A recapture of the plunder- 
ed property, while it is in course of being carried away, is authorized, for the taking 
and retaking is one transaction. But when the offence has been conunitted and the 
property removed, a recapture after an interval of time by the owner or by other 
persons on his behalf, however justifiable, cannot he deemed an exercise of the right 
of defence of property. The recovery which the section contemplates seems to be a 
recovery either immediate or made before the offender has reached his final retreat.* 
Where the appellants followed up tracks purporting to be those of their stolen cattle, 
and prior to the arrival of the police (for whose assistance one of their party liad 
ridden away) proceeded to the complainants’ village and fired at them, it was held 
that the appellants’ right of private defence of their property had been put an end to 
by the successful retreat of the thieves, and that their alleged rediscovery of the cattle 
in the complainants’ possession could not revive that right.* 

Fourth clause. — In the case of criminal trespass and mischief the right of private 
defence ceases to exist as soon as the conmiission of these offences ceases. 

Fifth clause. — The right of private defence against house-breaking continues 
only so long as the house-trespass continues, hence w here a poison followed a thief 
and killed him In the open, after the house- trespass had ceased, it was held that he 
could not plead the right of private defence.* w- 

106. If the exercise of the right of private defence against an assault 

Right of private de- which reasonably causes the apiirehension of death. 

feuce agaULSt deadly , - , 

assault when there is the oiiender be SO Situated that he cannot effectu- 

risk of harm to in- ,, . , . , . , . i « , 

nocent person. ally exercise that right without risk of harm to an 

innocent person, his right of private defence extends to the running of 
that risk. 


ILI.VSTR.VriON. 

A is attacked by a mob who attempt to murder him. He cannot effectually 
exercise his right of private defence without firing on the mob, and lie cannot fire 
without risk of harming young children who are mingled with the mob. A commits 
no offence if by so firing he harms any of the children. 

COMMENT. — This section should be read in the light of s. 100. Injury to innocent 
persons in the exercise of the right of defence is excusllble under it. 

* Pimjabrao, [1945] Nag. 881. ■* lialakee Jolalied, (1808) 10 W. R. 

* M. & M. 81. (Cr.) 9; Gidfiadan, (1885) P. R. No. 25 of 

= Mir Dad, (1915) T Lah. 21. 1883. 
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Oe Abetment. 

Abetment of a thing. 107. A person abets the doing of a thing, who — 

First. — Instigate s any person to do that thing ; or, 

Secondly. — ^Engages with one or more other person or persons in any 
conspiracy for the doing of that thing, if an act or illegal omission takes 
place in pursuance of that conspiracy, and in order to the doing of that 
thing ; or 

Thirdly. — Intentionally aids, by any act or illegal omission, the doing 
of that doing. 

Explanation 1. — A person who, by wilful misrepresentation, or by 
wilful concealment of a material fact which he is bound to disclose, 
voluntarily causes or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that thing. 

ILLUSTEATJON. 

A , a public otBcer, is authorised by a warrant from a Court of Justice to apprehend 
Z. B, knowing that fact and also that C is not Z, wilfully represents to A that C 
is Z, and thereby intentionally causes A to apprehend C. Here B abets by instigation 
the apprehension of C. 

' Explanation 2. — ^Whoever, either prior to or at the time of the commis- 
sion of an act, does anything in order to facilitate the commission of that 
act, and thereby facilitates the commission thereof, is said to aid the 
doing of that act. • 

COMMENT. — When an offence is committed and several persons take part in 
the commission of it, each person may contribute in a manner and degree different 
from the others, to the doing of the criminal act. 

The act may be done by the hands of one person while another is present or is 
close at hand ready to afford help; or the actual doer may be a guilty agent acting 
under the orders of an absent person: and besides these participators there may be 
other persons who contribute less directly to the commission of the offence by advice, 
persuasion, incitement, or aid. It is proper to mark the nature and degree of parti- 
cipation which is essential to criminal liability, but it will be seen that the several 
gradations of action above referred to are not always treated as denoting necessarily 
different measures of guilt witli a view to distinctions in respect of punishment. ^ 

Abetment is constituted by 

(1) instigating a person to commit an offence; or 

(2) engaging in a conspiracy to commit it ; or 

(3) intentionally aiding a person to commit it. 

(1) Abetment by instigation, — First clause. — A person is said to ‘instigate’ 

1 M. & M. 83. 
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another to an act, when he actively suggests or stimulates him to the act by any 
means or language, direct or indirect, whether it takes the form of express solici- 
tation, or of hints, insinuation or encouragement.^ The word ‘instigate’ means 
to goad or urge forward or to provoke, incite, urge or encourage to do an aet.^ Advice 
per se does not necessarily amount to instigation. Instigation necessarily connotes 
some active suggestion Or support or stimulation to the conunission of the act itself. 
Advice amounts to instigation only if it rvas meant actively to suggest or stimulate 
the commission of an offence.^ Instigation may be of an unknown person.^ A 
mere acquiescence or permission does not amount to instigation. 

Explanation 1 to this section says that a person who (1) by wilful misrepresen- 
tation, or (2) by wilful concealment of a material fact whiejr he is bound to dis- 
close, voluntarily causes or procures, or attempts to cause or procure a thing to be 
done, is said to instigate the doing of that thing. The illustration is an example 
of instigation by ‘wilful misrepresentation’. Instigation by ‘wilful concealment’ 
is where some duty exists which obliges a person to disclose a fact. 

Gases. — Direct instigation. — Where, of several persons constituting an unlawful 
assembly, some only were armed with sticks, and A, one of them, was not so armed, 
but picked up a stick and used it, B (the master of A), who gave a general order 
to beat, was held guilty of abetting the assault made by thein.^ 

Instigation by letter. — Where one person instigates another to the commission 
of an offence by means of a letter sent through the post, the offence of abetment 
by instigation is completed as soon as the contents of such letter become known 
to the addressee," If the letter never reaches him the act is only an attempt to 
abet.’ 


(2) Abetment by conspiracy. — Second clause. — ‘Conspiracy’ consists in 
the agreement of two or more [persons] to do an unlawful act, or to do a lawful act 
by unlawful means. So long as such a design rests in intention only, it is not in- 
dictable. When two agree to carry it into effect, the very plot is an act in itself, 
and the act of each of the parties, promise against promise, aclux cmlra acluni, capable 
of being enforced, if lawful, punishable if "for a criminal object or for the use of 
criminal means.® It is not necessary that the abettor should concert the offence 
with the person who commits it. It is sufficient if he engages in the conspiracy 
in pursuance of which the offence is committed.® Where parties concert together, 
and have a common object, the act of one of the parties, done in furtherance of the 
common object and in pursuance of the eoncerted plan, is the act of all.’® 

Before the introduction of chapter VA, conspiracy, except in cases provided for 
by ss. 121.A, 311, -100, 401 and 402 of the Code, was a mere species of abetment 
when an act or an illegal omission took place in pursuance of that conspiracy, and 
amounted to a distinct offence for each distinct ollencc abetted by conspiracy.” 
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Cases. — Suicide. — a ■woman prepaied Serstif to coHiHiit sijieide in tiit 
presence erf the accused, and thej- followed her up to the pyre and stood by her step- 
sons crying "Kam, Raxu.'’ and ■one cf the accused adnjitted that he told the ■woman 
to say "Ram, Rann," and she would beeoiiie sultet, it was held tJiat this amouined 
to connivanc e and uneijuivoeal countenance of the suicide on the part of the accused . i 

Forgery. — ^Prejoring in conjunction with other's a copy of an intended false 
docuEUent. buying a stamped paper lor the purpose of wi'iting such false doeurneiil. 
and asking for int'oj'niatxon as to a lact to be inserted in such false dc>fument, irere 
held to support a conviction for abetment of forgery.* 

(3) Abetment by aid. — Third danse. — By act. — .A. person abets by aiding, 
when by act done either prior to, or at the time of, the commission of an aci. ia 
intends to facilitate, and does in fact iaialitate, the commission thereof [vide expln. i. 
For instance, the supplying of necessary food to a person kn^n to be engaged 
in crime is not per se criminal ; but if food were supplied in order that the cnriiinal 
might go on a journej' to the intended scene of the crime, or conceal himself while 
waiting for an oppoi'tunity to commit the crime, the supplying of food would be 
in order to facilitate the commission of the crime and might facilitate it.“ Mere 
presence at the conunissioc of a crime cannot amount to inlentionai aid unless it 
■H’as intended to liave tliat eflect. To be present and aware that an oflenee is about 
to be coimnitted does not constitute abetment unless the person thus present holds 
some position of rank or influence such that his countenancing what take.s place 
atny, under the circumstances, he held a direct encouragement, or imless some 
^xecifie duty of prevention rests on him, which he leaves unfulfilled, in such wise 
that he may be safely taken as having joined in a conspiracy for the prepetrution 
of the oHenee.‘ 

By illegal omission. — To prove abetment by 'illegal omission', it is necessary 
to show that the aecuse>l intentionally aided the conmiission of the offence by his 
non-interlereDce,‘ and the omission involved a breach of legal obligation.® 

Cases. — By act, — Presence at bigamous marriage. — A priest, who oBieiated 
at a bigamous marriage, ■was held to have intentionally aided it, but not the persons 
■who were merely present at the celebration or who permitted its celebration in their 
house, when such permission afforded no particular facility for the act.* 

Acceptance of unstamped receipt not aiding.— Where a debtor paid a sum of 
money to his creditor, and asked tor a stainjicd receipt from him, who had not 
at tiand a stamp and then accepted an unstamped receipt saying he would affix 
a slaiiip thereto, which he did not do, it was held tliat this did not constitute abel- 
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ment of the offence of giving an unstamped receipt because he had done or committed 
nothing which it was in his power to effect.’ 

Act abetted illegal but not offence . — A guardian of a Mahomedan married 
a female infant who, while her husband was li^^ng, caused a marriage ceremony 
to be gone through in her name, but in her absence and writhout her consent, with 
another man, was held not to have committed the offence of abetting the commis- 
sion of an offence under s. 494.’ Because to conslitute abetment the accused 
must be proved either to have instigated or aided some person to commit an 
offence. 

By illegal omission, — Non-interference where there is duty to interfere. — 
Mliere a Head Constable, who knew that certain persons were likely to be tortured 
for the purpose of extorting confession, purposely kept out of the way. it was held 
that he was g>iilty of abetment.’ But the mere f.ict that the offence of extortion 
was committed in the presence of a xillage police-officer, without eliciting any 
disapproval on his part, was held not to render liim liable as an abettor.* 

Attempt.— The abetment of an offence within the meaning of s. 40 being itself 
an offence punishable under this Chapter, an attempt to conunit the offence of 
abetment is provided for in s. 511, and there is, therefore, no legal obstacle to punish- 
ing such offence.® 

English law . — .According to English law criminals are divided into four classes. 
The distinction is based on the consideration whether a party was present or absent 
at the commission of the offence. 

(1) Principal in the first degree . — One who is the actual perpetrator of the crime. 
It is not necessary that he should be actually present when the offence is committed; 
thus one who lays poison or a trap for another is a principal in the first degree. 
Nor need the deed be done by the principal's own hands; for it will suffice if it is 
done through an innocent agent, as, for instance, if one incites a child or a madman 
to murder. Even an animal may be employed as an innocent agent. For example, 
a person who sets a dog upon people is himself guilty of assaulting them. 

(2) Principal in the second degree . — One by whom the actual perpetrator of 
the crime is aided and abetted at the vejy time wlien it is committed. He may 
or may not be actually present at the scene of the crime. It will suffice if he has 
the intention of giving assistance, and is sufficiently near to give the assistance j 
as when one is watcliing outside while others are conmiitting a felony inside the- 
house, or seconds in a prize fight which ends fatally. .\n aider or abettor is only 
liable for such crimes committed by the princip-al in the first degree as were done ilk 
execution of their common purpose. 

Both the above classes of principals are liable to the same punishment. 

(3) Accessory before the fact . — One who, being absent at the time when the felony 
is committed, yet procures, counsels, commands, or abets anotlier to commit a felony. 
He is punishable in all respects as the principal felon. If present at the commission 
he would be a principal. 

(4) Accessory after the fact . — One who, knowing a felony to have been com- 
mitted by another, receives, relieves, comforts, assists, harbours, or maintains the 

’ Milthu Lai, (ISSo) 8 AH. 18; Janki, * GoprJ Chunder Sirdar, (1882) 8 
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felon. A felony must be actually committed or there cannot be any accessories. 

Principals are dealt with in tlie Penal Code under ss. 34 to 38. There is no dis- 
tinction between ‘principals in the first degree’ and ‘principals in tbe second degree’ 
in the Code, 

The offence of abetment corresponds as nearly as one word can be said to cor- 
respond to another to the offence which is known in England of being an acces- 
sory before the fact. But mere concurrence — that kind of passive concurrence 
which is known in England as being an ‘accessory after the fact’ — is not abetment 
and is not to be treated as abetment. 

‘Accessory after the fact’ is treated in scattered sections: see proAisions relating 
to harbouring, ss. 212. 216; and also ss. 52A, 130, 136, 137, 410-414. 

108. A person abets an offence, who abets either the commission of 
an offence, or the ^mmission of an act which would 

Abettor. offence, if committed by a person capable by 

law of committing an offence with the same intention or knotvledge as 
that of the abettor. 

Explanation 1. — The abetment of the illegal omission of an act may 
amount to an offence although the abettor may not himself be bound to 
do that act. 

ExplanMion 2. — To constitute the offence of abetment it is not neces- 
sary that the act abetted should be committed, or that the effect requisite 
to constitute the offence should be caused, 

ILLUSTKATIONS. 

(а) A instigates B to murder C. B refuses to do so. A is guilty of abetting 
B to commit murder. 

(б) A instigates B to murder D. B in pursuance of the instigation stabs D. 
D recovers from the wound. A is guilty of instigating B to commit murder. 

Explanation 3. — It is not necesstiby that the person abetted should be 
capable by law of committing an offence, or that he should have the same 
guilty^ intention or knowledge as that of the abettor, or any guilty 
intention or knowledge. 

ILLUSTRATIONS. 

(а) A, with a guilty intention, abets a child or a lunatic to commit an act which 
would be an offence, if committed by a person capable by law of committing an 
offence, and having the same intention as A. Here A, whether the act be coraniitted 
or not, is guilty of abetting an offence. 

(б) A, with the intention of murdering Z, instigates B, a child under seven 
years of age, to do an act which causes Z’s death, B, in consequence of the abet- 
ment, does the act in the absence of A and thereby causes Z’s death. Here, tliough 
B was not capable by law of conunitting an offence, A is liable to be punished in the 
same manner as if B had beer, capable by law of committing an offence, and had 
committed murder, and he is therefore subject to the punishment of death. / 

(c) A instigates B to set ftr^to a dwelling-house. B, in consequence of the 
unsoundness of his mind, being capable of knowing the nature of the act, or 
that he is doing what is wrong or contrai’y to law, sets fire to the house in conse- 



SECS. 107-108. ] 


ABETMENT. 


quence of A’s instigation. B has committed no offence, but A is guilty of abet- 
ting the offence of setting fire to jn dwelling-house, and is liable to the punishmen t 
p rovide d fo r that offence. . ~ 

(d) A, intending to cause a theft to be ^mmitted, instigates B to take pro- 
perty b elonging to Z out of 2’s pQssession. **'^A induces B to believe that the pro- 
perty TSelongs to A. B takes the property out of Z’s possession, in good faith, 
believing it to be A’s property. B, acting under this misconception, does not take 
dishonestly, and therefore does not commit theft. But A is guilty of abetting theft, 
and is liable to the same punishment as if B had committed theft. 

Explanation 4 . — The abetment of an offence being an offence, the 
abetment of such an abetment is also an offe nce. ^ 

II.r.trSTRATION. 

A instigates B to instigate C to murder Z. B accordingly instigates C to murder 
Z, and C commits that offence in consequence of B’s instigation. B is liable to be 
punished for his offence •with the punishment for murder; and, as A insti gated B 
to commit the offe nce, A is also liable to the same punishment. 

Explanalioiy 5 . — It is not necessary to the commission of the offence 
of abetment by conspiracy that the abettor should concert the offence 
with the person who c oimnits it.^It is sufficient if he e ngage s in the 
conspiracy in. pursuance of whic h the offence is cqn^itted. 

■* ILLUSTRATION. 

A concerts with B a plan for poisoning Z. It is agreed that A shall administer 
the poison. B then explains the plan to C, mentioning that a third person is to 
administer the poison, but without mentioning A’s name. C agrees to procure 
the poison, and procures and delivers it to B for the purpose of its being used in 
the manner explained. administers the poison; Z dies in consequence. Here, 
though A and C h ave not conspired together, yet C has been engaged in the con- 
spiracy in ^pursu ance of which Z has been mu rdered . C has therefore committed 
the offence defined in this section, and is liable to the punishment for murder. 

COJMENT. — Abetment under the Penal Code involves active complicity on 
the part of the abettor at a point of time prior to the actual commission of the 
offence, and it is of the essence of the crime of abetment that the abettor should 
substantially assist the principal culprit towards the commission of the offence. 
Nowhere concurrence in the criminal acts of another without such participation 
therein as helps to effect the criminal act or purpose is punishable under the Code, 

‘Abettor,’ under this section, means the person who abets (1) the commission 
of an offence, or (2) th e commission of an act which would be an offence if com- 
mitted by a person not suffering from any physical or mental incapacity. In the 
light of fhe’^e^ding section he must be an instigator of"a”cbnspixator or an in- 
tentional helper. 

There must be abetment of the commission of an act. The section does not 
contemplate any acts of subsequent abetment. Thus a person cannot be convicted 
of abetment of a false charge solely on the ground of his having given evidence 
in support of such charge.^ 

Explanation 1. — If a public servant is guilty of an illegal omission of duty 
made punishable by the Code, and a private person instigates him, then he .abets 

^ Bom Panda, (1872) 0 Beng. L. R. (Appx.) 16. 
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the offence of which such public servant is guilty, though the abettor, being a private 
person, could not himself have been guilty of that offence. 

Explanation 2. — ^The offence of abetment is complete notwithstanding that the 
person abetted refuses to do the thing, or fails involuntarily in doing it, or does 
it and the expected result does not follow. The offence of abetment by instigation 
depends upon the intention of the person who abets, and not upon the act wliich 
is actually done bv the person whom he abets. 

An offence can be abetted though the means which are intended to be employed 
are such that it is physically impossible that the effect requisite to constitute the 
offence sh ould be caused bv them.^^ In a Bombay case a doubt has_b^en_ espressed 
whether abetment of murder by sorce^“6FotTief lmpo’ssili)lF means is an oltcnce 
under the Code.* * 

^^^pianation 3 ^This Explanation makes it clear that the person abetted need 

not have any guilty intention in committing the act abetted, applies to abet- 
ment generally and there is nothing to indicate that it applies only to abetment 
by instigation and not to other kinds of abetment.* If a man does, by means of 
an innocent agent, an act which amounts to a crime, the employer, and not the 
agent, is guilty of the act."* Illustrations (6), (c) and (d) exemplify this Explanation 
The offence of abetment depends upon the intention of the person who abets 
and not upon the knowledge or intention of the person he employs to act for him. 

Explanation 4. — ^This Explanation is to be read as follows: “When the abet- 
ment of an offence is an offence the abetment of such anabetmentis also an offence." 
The words “when the abetment of an offence is an offence ” do not mean ‘'tshen 
an abetment of an offence is actually committed,” but that, when the abetment of 
an offence is by definition or description an offence under the Penal Code, that is, 
when an abetment of an offence is punishable under s. 109 or s. IIC or other pio- 
vision of the Code, then the abetment of such abetment is also an offence.® The 
abetment of an abetment of an offence is no more and no less than the abetment of 
that offence. 

According to this Explanation a person may make himself an abettor by inter- 
vention of a third person, without any direct communication between himself 
and the person employed to do the thing. 

It is not necessary to an indictment for the offence of an abetment of an offence 
to show tliat such offence was actually committed. A sought the aid of B with 
the intention of committing a theft of the property of B’s master, B with the know- 
ledge and consent of his master, and for the purpose of procuring A's punishment, 
aided A in carrying out his object. It was held that though the offence of theft 
was not committed yet A was liable for abetment of theft.® Where the accused 
asked a native doctor to supply her with medicine for the purpose of poisoning 
her son-in-law, it was held that the offence conmritted might be treated as aninstign- 
tion of the doctor to abet the accused in the commission of the murder, and, with 
reference to this Explanation, could be punished under ss. 116, 302.’ 

The accused telephoned to A asking if he could have two boys for immoral pur- 
poses. No particular boys were named or indicated. It was held that as the accused 
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was inciting A to commit what, if he had done the acts, would have been an offence, 
the accused was guilty of inciting A to incite another to commit an offence.^ 
Abetment is substantive offence. — The offence of abetment is a substantive 
one and the conviction of an abettor is, therefore, in no way dependent on the 
conviction of the principal.^ 

Principal cannot be abettor. — A person who has beeq-eonvicted of an offence 
as principal cannot also be punished for abetting it.’ 

108A. A person abets an offence within the meaning of this Code 
Abetment in British who, in British India, abets 'the commission of any 
oiTenocs out without and beyond British India which would 
cozistitutc an offence if committed in British India. 


ILCtlSTUATION. 

A, in British India, instigates B, a foreigner in Goa, to commit a murder in Goa. 
A is guilty of abetting murder. 

COMMENT.— Tills section makes an abetment in British India by a British 
subject of an act committed in a foreign territory an offence punishable under the 
Penal Code if it would constitute an offence if committed in British India. 


109. Whoever abets any offence shall, if the act abetted is com- 


Punishment of abet* 
ment ifthe act abetted 
is committed in conac* 
quence and where no 
express provision is 
made foe its punish* 
incnt. 


mitted in consequence of the abetment, and no ex- 
press provision is made by this Code for the punish- 
ment of such abetment, be punished with the punish- 
ment provided for the offence. 


Explanation . — An act or offence is said to be committed in conse- 
quence of abetment, when it is committed in consequence of the instiga- 
tion, or in pursuance of the conspiracy, or with the aid which constitutes 
the abetment. 

ILMJSTBATIONS . 


(а) A offers a bribe to B, a public servant, as a reward for showing A some 
favour in the exercise of B’s official functions. B accepts tlie bribe. A has abetted 
the offence defined in section 161. 

(б) A instigates B to give false evidence. B, in consequence of the instigation, 
commits that offence. A is guilty of abetting that offence, and is liable to the 
same punishment as B. 

(c) A and B conspire to poison Z. A, in pursuance of the conspiracy, procures 
the poison and delivers it to B in order that he may administer it to Z. B, in pur- 
suance of the conspiracy, administers the poison to Z in A’s absence and thereby 
causes Z’s death. Here B is guilty of murder. A is guilty of abetting that offence 
by conspiracy, and is liable to the punishment for murder. 

COMMENT. — Under this section the abettor is liable to any punishment, which 
may be infiicted on the principal offender, (1) if the act of the latter is committed 
in consequence of the abetment, and (2) no express provision is made in the Code 
for the punishment of such an abetment. 
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110. Whoever abets the commission of an offence shall, if the 

person abetted does the act with a different intention 
OP knowledge from that of the abettor, be punished 
with the punishment provided for the offence which 
would have been committed if the act had been done 
with the intention or knowledge of the abettor and wdth no other. 

COMMENT. — This section provides that though the person abetted commits 
tile offence with a different intention or knowledge yet the abettor will be punished 
with the punishment proiided for the offence abetted. The liability of the person 
abetted is not affected by this section . 

Etqdanation 3 to s. 108 should be read in connection wth this section. See 
illiKtiation (d). 

111, When an act is abetted and a different act is done, the abettor 

Liabaity of abettor is liable for the act done, in the same manner and 

and diBeient act done, to the Same extent as if he had directly abetted it : 

Pj'ovided the act done was a probable consequence of the abetment, 
and was committed under the influence of the instiga- 
tion, or with the aid or in pursuance of the conspiracy 
which constituted the abetment. 

IIXOSTRATIOXS . 

(a) A instigates a child to put poison into the food of Z. and gives liim poison 
for that purpose. Tlie child, in consequence of the instigation, by mistake puts 
the poison into the food of Y, which is by the side of that of Z. Here, if tlie tliiid 
was acting under the influence of .A's instigation, and the act done was under the 
circumstances a probable consequence of the abetment, A is liable in the same man- 
ner and to the same extent as if iie had instigated the child to put the poison into 
the food of Y. • 

(h) A instigates B to burn Z's house. B sets fire to the house and at the «ame 
time commits theft of property there. A. though guilty of abetting the burning of 
the house, is not guilty of abetting the theft; for the theft was a distinct .lut, aiwi 
not a probable consequence of the burning. 

(c) A instigates B and C to break into an inhabited house at midnight for the 
purpose of robbery-, and prosides tlicni Axith arms for that purpose . B and C break 
into the house, and being resisted by Z, one of the inm.ates. murder Z. Here, it 
tliat murder was the probable consequence of the abetment, .t is liable to the punish- 
ment provided for murder. 

COMMENT. — ^Tliis section proceeds on the maxim “everv man is pre'-uinfd to 
intend the natural consequences of his act,’' If one man instigates ancrtlitr to 
perpetrate a particular crime, and tliat other, in pursuance of such in-^tigation, 
not only perpetrates that crime, but, in the course of doing so, commits aiiOiher 
crime in furtherance of it, the former is crimin.a]lv responsible as an abettor in 
respect of such last mentioned crime, if it is one which, as a reasonable man, be 
most, at the time of the instigation, have known uouid. in the oruin.iiy' course 
of th ing s, probably have to be conmiitted in order to carry out the original cinne. 
B and C instigated A to rob the deceased on bis return home after receding a sum 
of money: whereupon A killed the deceased. A was convicted of murder and B 
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and C of offences under ss. 109, 392A A probable consequence of an act is one 
which is likely or which can reasonably be expected to follow from such act; an 
unusual or unexpected consequence cannot be described as a probable one. When 
the act done is different from the act instigated, an abettor is only liable for such 
a different act if it was a likely consequence of the instigation or if it was an act 
which the instigator could reasonably have been expected to foresee might be com- 
mitted as a result of his instigation. W'herc the act contemplated and instigated 
was no more than a thrashing with a lathi, but one of the assailants suddenly took 
out a spearhead from his pocket and fatally stabbed the person who was to be thrash- 
ed, the others were not held liable for murder or of abetment of murder.^ 

Under this section where an act is abetted and the abetment takes the form 
of instigation of an act, and a different act is done, that different act must be a 
probable consequence and committed under the influence of the instigation; but 
where the abetment takes the form of aiding or aeonspiracy, the different act must 
be a probable consequence and also with the aid or in pursuance of the conspiracy.® 
The accused and his companion beat a person with their fists and his another com- 
panion threatened him with a knife, in order to extract Rs. 10 from him. The 
complainant, who accompanied the attacked person, intervened, when the armed 
companion stabbed him on the ear and inflicted grievous hurt. The accused having 
been prosecuted for abetment of assault on the complainant by virtue of this section, 
it was held that in order to render the accused liable under this section, the pro- 
secution should show, not only that the assault on the complainant was a probable 
consequence of the conspiracy to assault but also that it was done in pursuance 
of that conspiracy.^ 

112. If the act for which the abettor is liable under the last pre- 

Abettor when liable ceeding Section is committed in addition to the act 

ment“fot*^Mt’ abetted abetted, and constitutes a distinct offence, the abettor 
and for act done, jg liable to punislimeiit for each of the offences. 

ILLUSTBATION. 

* 

A instigates B to resist by force a distress made by a public servant. B, in con- 
sequence, resists that distress. In offering the resistance, B voluntarily causes 
grievous hurt to the officer executing tlie distress. As B has committed both the 
offence of resisting the distress, and the offence of voluntarily causing grievous 
hurt, B is liable to punisliment for both these offences; and, if A knew tl\at B was 
likely voluntarily to cause gr ievous liurt in resisting tiie distress A will also be liable 
to punishment for each of the offences. 

COMMKNT. — This section extends tlic principle enuncialcd in the preceding 
section. Under it the abettor is punished for the offence abetted as well as the 
offence committed. 

113. When an act is abetted with the intention on the part of 

the abettor of causing a particular effect, and an 

LiabUity of abeUor „ 

for an effect caused by act lor which the abcttor IS liable in consequence 
rent from that intended of the abctmcnt, causes a different effect from that 
by the abettor, intended by the abettor, the abettor is liable for the 

1 Mathura Das, (1884) 0 All. 491, “ Sonappa Shina Shelly, (1939) 42 

494. Bom. L. R. 205. 

® Girja Prasad, (1934,) 57 Ail. 717. « Ibid. 
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effect caused, in the same manner and to the same extent as if he had 
abetted the act with the intention of causing that effect, provided he 
knew that the act abetted was likely to cause that effect. 

ILLUSTRATION. 

A instigates B to cause grievous hurt to Z. B, in consequence of the instiga- 
tion, causes grievoushurt to Z. Z dies in consequence. Here, if A knew that the 
grievous hurt abetted was likely to cause death, A is liable to be punished with 
the punishment provided for murder. 

COMMENT. — ^This section should be read in conjunction with s. 111. Seetion 
HI provides for the doing of an act different from the one abetted whereas tliis 
section deals with the case when the act done is the same as the act abetted hut its 
effect is different. 

114 . l^Tienever any person, who if absent would be liable to be 
Abettor presentwhen puuished as an abettor, is presenti when the act or 
offence is committed. offence for which hc would be punishable in conse- 
quence of the abetment is committed, he shall be deemed to have 
committed such act or offence. 

COMMENT. — This section “is only brought into operation when circumstances 
amounting to abetment of a particular crime have first been proved, and tlien the 
presence of the accused at the commission of that crime is proved in addition. . . . 
Setion 114 deals with the case, where there has been the crime of abetment, but 
where also there has been actual commission of the crime abetted and the aliettor 
has been present thereat, and the ivay in which it deals with such a case as this. 
Instead of the crime being still abetment with circumstances of aggravation, the 
crime becomes the very crime abetted. The section is evidentiary not punitors'. 
Because participation de facto. . . .may sometimes be obscure in detail, it is estab- 
lished by the presumption juHs el de jtce that actual presence plus prior ahetment 
can mean nothing else but participation. The presumption raised by s. 114 brings 
the case within the ambit of s. 34.”* The meaning of this section is, that if the 
nature of the act done constitutes abetment, then, if present, the abettor is to he 
deemed to have committed the offence, though in point of fact another actually 
committed it. The abetment must be complete apart from the mere presence 
of the abettor.® The words “who if absent would be liable to be punished as an 
abettor” clearly show that abetment must be one prior to tlie commission of the 
offence and complete by itself.® This section simply provides for the punishment 
of what the English law calls ‘principals in the second degree.’ Where, for instanee, 
a blow is struck by A, in the presence of, and by the order of, B both are principals 
in the transaction. If A instigates B to murder, he commits abetment; it absent, 
he Ls punishable as an abettor, and if the offence is committed, then under s. 109; 
if present, he is by this section deemed to have committed the offence and is punish- 
able as a principal. 

Sections 34 and 114 . — The distinction between ss. 34 and 114 is a very fine one. 
According to s. 34, where a criminal act is done by several persons, in furtherance 

^ Barendra Kumar Ghosh, (1924) ® Krishnasami Naidu, (1927) 51 

52 I. A. 40 53, 27 Bom. L. R. 148, 159, Mad. 263. 

52 Cal. 197. s gilal, (1935) 11 Luck, 384. 
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of the common intention of all, each of them is liable as if it were done by him- 
self alone: so that if two or more persons are present, aiding and abetting in the 
commission of a murder, each will be tried and cohvicted as a principal, though 
it might not be proved which of them actually committed the act. Section 114 
refers to the case where a person by abetment, previous to the commission of the 
act, renders himself liable as an abettor, is present when the act is committed, but 
takes no active part in the doing of it.* ~ — 

1 . ‘Present.’ — It is not necessary that the party should be actually present, 
an ear or eye witness of the transaction; he is, in construction of law, present, 
aiding and abetting, if, with the intention of giving assistance, he be near enough 
to afford it, should occasion arise. A conspirator, who, while his friends enter 
into a house and loot it, stands and watches outside in pursuance of the common 
design, does not escape liability under the section.^ Presence during the whole 
of the transaction is not necessary. For instance, if several persons combine to 
forge an instrument, and each executes by himself a distinct part of the forgery, 
and they are not together when the instrument is completed, they are nevertheless 
all guilty as principals.* 

115. Whoever abets the commission of an offence punishable with 

Abetment of otTe ce transportation for life, shall, if that offence 

punishable with death be not Committed in consequence of the abetment, 

or tranflporUtion for , . . i i i .1 • i-t i j? 

life— if offence not com- and xio cxpress provision^ IS made by this Code for 
the punishment of such abetment,® be punished 
with imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine 

and if any act for which the abettor is liable in consequence of the 

if act causing harm abetment, and wliich causes hurt to any person, is 
be done in consequence, (^gne, the abettor shall be liable to imprisonment of 
either description for a term whicli* may extend to fourteen years, 
and shall also be liable to fine. 

ILLUSTBATION. 

A instigates B to murder Z. The offence is not committed. If B had murdered 
Z, he would liave been subject to the punishment of death or transportation for 
life. Therefore A is liable to imprisonment for a term which may extend to seven 
years and also to a fine; and, if any hurt be done to Z in consequence of the abet- 
ment, he will be liable to imprisonment for a term which may extend to fourteen 
years, and to line. 

COMMENT. — This section punishes the abetment of certain offences which are 
either not committed at all, or not committed in consequence of abetment or only 
in part committed. 

When more than ten persons are instigated to commit an offence punishable with 
death, the offence comes under this section as well tfe under s. 117. Abetment 
under this section need not necessarily be abetment of the commission of an offence 

* Jan Mahomed, (1864) 1 W. R, (Cr.) 355. 

49; NgaPo Kyone. (1933) 11 Ran. 354. ’ Binglei/s Case, (1821) Russ. & Ry. 

* ^handu, (1899) 1 Bom. L. R. 351, 446. 
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by a particular person against a particular person.* 

1. ‘Express provision.’ — ^This refers to sections in rvhich specific oases of 
abetment of offences punishable with death or transportation for life are dealt with * 

2. ‘Such abetment. ’ — These words refer to the abetment of the offence specified 
in the section itself, namely an offence punishable with death or transportation 
for life, and only ss. 121 and 131 provide for the punishment of the abetment of such 
offence.® 


116. Whoever abets an offence punishable with imprisonment shall, 
Abetment of offence if offence be not Committed in consequence of 
srownt^ifoffenM^’be abetment, and no express provision is made by 
not commited: j-fjjg Code for the punishment of such abetment, be 

punished with imprisonment of any description provided for that 
offence for a term which may extend to one-fourth part of the longest 
term provided for that offence; or with such fine as is provided for that 
offence, or with both ; 


and if the abettor or the person abetted is a public servant, whose duty 
if abettor or person if is to prevent the commission of such offence, the 
van? whoL“duu-° 1^18 abettor shall be punished with imprisonment of any 
to prevent offence. description provided for that offence, for a term 
which may extend to one-half of the longest term provided for that 
offence, or with such fine as is provided for the offence, or with both. 

' ILLUSTRATIONS. 


(а) A offers a bribe to B, a public servant, as a reward for showing A some 
favour in the exercise of B’s official functions. B refuses to accept the bribe. A 
is punishable under this section. 

(б) A instigates B to give false evidence. Here, if B does not give false evidence. 
A has nevertheless committed the offence defined in this section, and is punivliable 
accordingly. 

(c) A, a police-officer, whose duty it is to prevent robbery, abets the commis- 
sion of robbery. Here, though the robbery he not committed, A is liable to onc- 
half of the longest term of imprisonment provided for that offence, and also to fine 

(d) B abets the commission of a robbery by A, a police-officer, whose diit\ it 
is to prevent that offence. Here though the robbery be not committed, B is liable 
to one-half of the longest term of imprisonment provided for the offence of robhcij. 
and also to fine. 


COMMENT. — ^This section provides for the abetment of an offence punishable 
with imprisonment. There is no corresponding provision in the Code relafing to 
abetment of an offence punishable with fine only. 

Three ditfeient states of fact may aiise after an abetment — 

(1) No offence may be committed. In this rase the offender is punisliablc 
under ss. 11.5 and llfi for the mere attempt to commit a dime. 

(2) The very act at which the abetment aims may be committed, and v ill he 
punishable under ss. 109 and 110. 


* Dwarkanalh Goswami, (1932) 60 ® Ibid. 

Cal. 427; Lavji Mandan, (1939) 41 ® Lami Mandan.Bup. 

Bom. L. B. 980. j > f 
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(3) Some act different but naturally flowing from the act abetted, may be per- 
petrated, in which case the instigator will fall under the penalties of ss.lll, 112 
and 113. 

CASES. — A person who pays a gratification to a public servant, who does not 
himself commit an offence under s. 161, is guilty of an offence under ss. 116 and 
161. If he only offers to pay such gratification he is punishable under ss. 116, 
161 and Sll.i \niere S instigated K, a bench clerk in the Court of M, a Presidency 
Magistrate, to instigate the latter to accept an illegal gratification for acquitting 
an accused in a case pending before him and granting sanction against the com- 
plainant in the case, and K received such gratification as a police spy, and intending 
to get S arrested, and did not in fact instigate M to accept the same, it was held that 
S was guilty of the abetment of bribery under s. 161 read with this section.® 

H7. Whoever abets the commission of an offence by the public 
Abetting commission generally^ or by any number or elass of persons ex- 
or''by'mo're*than"un seeding ten, shall be punished with imprisonment 
of either descripion for a term which may extend 
to three years, or with fine, or with both. 


ILLUSTBATION. 

A affixes in a public place a placard instigating a sect consisting of more than 
ten members to meet at a certain time and place, for the purpose of attacking the 
members of an adverse sect, while engaged in a procession. A has committed the 
offence defined in this section. 


COMMENT. — Abetment has a reference both to the person or persons abetted, 
and to the offence or offences the commission of which is abetted. This section 
deals with the former, whatever may be the nature of the offence abetted, while 
s. 115 deals with the latter, without having regard to the person or persons abetted.’ 

Under this section it will be sufficient to show any instigation or other mode of 
abetment, though neither the effect intendeJ, nor any other effect follows from it. 
The gravamen of a charge under this section is the abetment itself, the instigation 
to general lawlessness, not the particular offence of which the commission is instigat- 
ed.’ The section covers all offences anfi is a general povision for abetment by any 
number of persons exceeding ten. When more than ten persons are instigated 
to commit an offence punishable with death, the offence comes under s. 115 as well 
as this section.’ Abetment of the commission of murder, whether by a single 
individual or by a class of persons exceeding ten, falls under s. 115. In the latter 
case it may fall under this section also, but as this section prescribes a lesser punish- 
ment, s. 115 is the more appropriate provision for such an offence. Although both 
the sections are applicable, there cannot be separate sentences under the two sections 
for the same criminal act, and the conviction should properly be under that section 
which inflicts the higher punishment.’ 


1. ‘Public generally.’ — ^This section applies to the abetment of an offence 
which is punishable under s. 47 of the Bombay Salt Act, 1890, and which is committed 


' Ahad Shah, (1917) P. R. No. 18 
of 1918. 

® Srilal Chamaria, (1918) 40 Cal. 607. 
’ Latji Mandan, (1939) 41 Bom. 
L. R. ^80. 


’ Konda Saiyavalavimu , (1931) 55 

Mad. 90. 

’ Dxaarkanath Goswami, (1932) 60 
Cal. 427. 

’ Gaoji Mandan, sup. 
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by the public generally or any member or class of persons exceeding ten.* The 
Chief Court of Oudh has held to the contrary. It has laid down that it is illegal 
to proceed under this section which allows a higher punishment for abetment of 
an offence for the punishment of which a lighter and seisarate penalty is provided 
by the provisions of s. 9 of the Indian Salt Act.^ 

Instigation to public essential. — A mere intention or preparation to instigate 
is neither instigation nor abetment. In order to constitute an offence under this 
section by posting leaflets it is necessary that cither the public should have read 
the leaflets or that they should have been exposed to public gaze.“ 

118. Whoever, intending to facilitate or knowing it to be likely 
Concealing design to f^at he will thereby facilitate the commission of 
ahir*‘V'ith"'dea“h’*t offcnce punishablc with death or transportation 

transportation for life — 

voluntarily conceals, by any act or illegal omission, the existence of a 
design to commit such offence or makes any representation which he 
knows to be false respecting such designs, 

shall, if that offence be committed, be punished with imprisonment 
if offence be com- 0^ either description for a term which may extend to 
seven years, or, if the offence be not committed, 
with imprisonment of either description for a term which may extend 
if offence be not com- to three years; and in either case shall also be liable 
to fine. 


ILLUSTRATION. 

A, knowing that dacoity is about to be committed at B, falsely informs tlie 
Magistrate that a dacoity is about to be committed at C, a place in an opposite 
direction, and thereby misleads the Blagistrate with intent to facilitate the com- 
mission of the offence. The dacoity u committed at B in pursuance of the design, 
A is punishable under this section. 

COMMENT. — Sections 118, 119 and 120 all contemplate the concealment of a 
design by persons other than the accused to commit the offence charged. Tlicse 
sections apply to the concealment of all offences except those which are mereh 
punishable with fine. Under s. 107 concealment of a design to commit an offence 
constitutes an abetment. There must he an obligation on the person concealing 
the offence to disclose it.'* The Code of Criminal Procedure creates such obligation 
in respect of several offences of a serious nature. The concealment to be n iminal 
must be intentional or at least with knowledge that it will facilitate the commission 
of an offence. 

119. Whoever, being a public servant intending to facilitate or 

Public servant con- knowing it to be likely that he will thereby facilitate 
S'™Lnoo'^"hici°it"is the commission of an offence which it is his duty 
bis duty to prevent— servant to prevent, 

* Ganesh, (1930; 33 Bom, L. R. 56, « Parimal Chatterji, (1932) CO Cal 

65 Bom. 322. 327 . 

’ Oudh Bar Association, Lucknotr, * Bahadur, (1882) P. R. No. 34 oi 

(1930) 6 Luck. 266. 1882. 
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voluntarily conceals, by any act or illegal omission, the existence of a 
design to commit such offence, or makes any representation which he 
knows to be false respecting such design, 

shall, if the offence be committed, be punished with imprisonment of 
if offence be com- any description provided for the offence, for a term 
which may extend to one-half of the longest term 
of such imprisonment, or with such fine as is provided for that offence, 
or with both ; 

or, if the offence be punishable with death or transportation for life, 
if offence be piiniah- with imprisonment of either description for a term 
able with death, etc. ; may extend to ten years ; 

or, if the offence be not committed, shall be punished with imprison- 
if offence be not com- mcnt of any description provided for the offence, 
for a term which may extend to one-fourth part 
of the longest term of such imprisonment or with such fine as is pro- 
vided for the offence, or with both. 


ILLUSTBATION. 

A, an officer of police, being legally bound to give information of all designs to 
commit robbery which may come to his knowledge, and knowing that B designs 
to commit robbery, omits to give such information, with intent to facilitate the 
commission of that offence. Here A has by an illegal omission concealed the existence 
of B’s design, and is liable to punishment according to the provision of this section. 

COMMENT. — Section 118 deals with persons who are not public servants. In this 
section the same principle is extended to public servants but with severer penalty. 

120 , Whoever, intending to facilitate or know- 
comniiofleLe'pIfnish- iiigTt to bc likely tliat hc will thereby facihtate the 
meat— uaptison- commission of an offence punishable with imprison- 
ment, 


voluntarily conceals, by any act or illegal omission, the existence of 
a design to commit such offence, or makes any representation wliich he 
knows to be false respecting such d^ign, 

shall, if the offence be committed, be punished with imprisonment 
if offence be com- of the description provided for the offence, for a 
term wliich may extend to one-fourth, and, if the 
offence be not committed, to one-eighth, of the longest term of such 
imprisoimrent, or with such fine as is provided for 
the offence, or with both. , 


if offence be not com- 
mitted. 


COMMENT. — Tbe ba.-iic principle of this section and s. 118 is one and the same. 
Section 118 deals with offences punishable with death or tran.sportation for life ; 
this section deals witli olfences punishable with iinprisonnient. All oB'ences except 
those punishable \Nith line are included in these two sections. 
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CHAPTER VA. 

Chiminal Conspiracy. 

DdMUcn of criminal 120A. Whcn two OT morc pcrsons agree to do, 

conspiracy. (jg done, 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, such an agreement 
is designated a criminal conspiracy : 

Provided that no agreement except an agreement to commit an 
offence shall amount to a criminal conspiracy imless some act besides 
the agreement is done by one or more parties to such agreement in 
pursuance thereof. 

Explanation . — It is immaterial whether the illegal act is the ultimate 
object of such agreement, or is merely incidental to that object. 

COMMENT.— This Ciiaptcr has introduced into the criminal law of India a 
new offence, namely, the offence of criminal conspiracy. 

Ingredients. — ^The ingredients of this offence are — 

(1) that there must be an agreement between the persons who are alleged to 
conspire ; and 

(2) that the agreement should be 
(i) for doing of an illegal act, or 

(U) for doing by illegal means an act which may not itself be illegal. 

To constitute a criminal conspiracy there must be an agreement of two or more 
persons, to do an act which is illegal or which is to be done by illegal means. The 
gist of the offence is the bare engagement and association to break the law, whether 
any act be done in pursuance thereof by the conspriators or not.* The object in 
view or the methods employed should be illegal, as defined in s. 43, supra. .\ 
distinction i.i drawn between an agreement to commit an offence, and an agreement 
of which either the object or the methods employed are illegal but do not constitute 
an offence. In the case of the former, the criminal conspiracy is completed by the 
act of agreement; in the case of the latter, there must be some act done by one or 
more of the parties to the agreement to effect the object thereof, that is, there must 
be an overt act. 

Altliough a mere agreement to do an illegal act or a legal act by illegal means 
is of itself a conspiracy, the conspiracy is not concluded directly the agreement 
is made in the sense that the offence is once and for all constituted. A criminal 
conspiracy may persist as long as the jiersons constituting it continue to act in accord 
in furtherance of their objects.* 

Sections 34 and 120A. — there is not much substantial difference between 
conspiracy as defined in s. 120A and acting on a common intention, as contemplated 
in s. 34. While in the forpier, the gist of the offence is bare engagement and 
association to break the law even though the illegal act does not follow, the gist of 
the offence imder s. 34 is the commission of a criminal act in furtherance of a common 

* Mohammad Ismail, [193G] Nag. * Abdul Bahaman, (1935) 62 Cal. 
152. 749. 
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intention of all the offenders, which means that there should be unity of criminal 
behaviour resulting in something, for which an inividual would be punishable, 
if it were all done by himself alone.* , 

120B. ( 1 ) Whoever is a party to a eriminal conspiracy to com- 
Punisiiment of cri- mit an offence punishable with death, transporta- 
minai conspiracy. jigojoug imprisonment for a term of two 

years or upwards, shall, where no express provision is made in this 
Code for the pimishment of such a conspiracy, be punished in the same 
manner as if he had abetted such offence. 

(2) Whoever is a party to a criminal conspiracy other than a crimi- 
nal conspiracy to commit an offence punishable as aforesaid shall be 
punished wth imprisonment of either description of a term not exceed- 
ing six months, or with fine or with both. 

COMMENT. — ^The punishment for conspiracy is the same as if the conspirator 
had abetted the offence.* The punishment for a criminal conspiracy is more severe 
if the agreement is one to commit a serious offence; it is less severe if the agreement 
is to commit an act which, although illegal, is not an offence. The punishment 
awardable under this section varies according as the offence has or has not been 
committed in consequence of the conspiracy. If an offence has been committed, 
the punishment is that provided by s. 109 of the Penal Code, though, strictly speaking, 
there should not be a conviction in such cases of conspiracy but of abetment. If it 
has not been committed, the punishment is governed by s. 116 of the Penal Code.* 


CHAPTER VI. 

Of Offences against the State. 

* 

The offences against the State fall into the following groups : — 

I. Waging, or attempting or conspiring to wage, or collecting men and ammuni- 
tion towage war against the ICing-Emperor (ss. 121, 121A, 122, 123). 

II. Assaulting Governor General, or Governor, or a Member of the Executive 
Council with intent to compel or restrain the exercise of any lawful power (s. 124). 

III. Sedition (s. 124A). 

IV. War against a Power at peace with the King-Emperor (s. 125) or committing 
depredations on the territories of such Power (ss. 125-126). 

V. Permitting or aiding or negligently suffering the escape of, or rescuing or 
harbouring, a State prisoner (ss. 128, 129, 130). 

121. Whoever wages war^ against the Queen, or attempts to wage 

Waging or attempt- such war, OP abcts the tvaging of such ivar,- shall 
a4*°waging“oi “wai punished with death, or transportation for life, 
against the Queen. shall also be liable to fijie. 

* Provincial Government, Central 484. 

Provinces and Bcrar\. Dinanath, [1939^ * Harsha !vatk Chatterjee, (1914) 42 

Nag. 644. Cal. 1153; Karamalli Gulamalli, (1938) 

* Alim Jan Bibi, [1937] 1 Cal. 40 Bom. L. R. 1092, [1939] Bom. 42. 
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ILLtrSTHATIONS . 

(a) A joins an insurrection against the Queen. A has committed the offence 
defined in this section. 

(b) A in India abets an insurrection against the Queen’s Government of Ceylon 
by sending arms to the insurgents. A is guilty of abetting the vpaging of war against 
the Queen. 

COMMENT. — This section embraces every description of war, whether by insur- 
rection or invasion. It punishes equally' the waging of war against the Kinc- 
Emperor, or attempting to wage such war, or abetting the waging of such war 
The offence of engaging in a conspiracy to wage war, andthat of abettingthe waging 
of war against the King, under this section, are offences tinder the Penal Code only, 
and are not treason or misprison of treason.* 

Neither the number of persons nor the manner in wliich they are assembled or arm- 
ed is material to constitute an offence under this section. The true criterion is 
the purpose or intention with which the gathering assembled. The object of tlie 
gathering must be to attain by force and molencean object of a general public natuip 
thereby striking directly against the King's authority'.*(o). 

1. ‘Wages war’. — These words naturaily import a person arraying himseli 
in defiance of the King-Emperor in like manner and by hke means as a foreign 
enemy would do, having gained footing within the realm.* There must be i.ii 
insurrection, there must be force accompanying that insurrection, and it must he 
for an obejct of a general nature.* The waging of war is the attempt to accompli'li 
by violence any purpose of a public nature.* When a multitude rises and assembles 
to attain by force and wlence any object of a general public nature, it amounis 
to levying war against the King. It is not the number or the force, but the pui pc-e 
and intention, that constitutes the offence and distinguishes it from riot or any 
other rising for a private purpose. A deliberate and organised attack upon the Crov n 
forces would amount to a waging of war if the object of the insurgents jwas by armed 
force and violence to overcome the servants of the Crown and thereby to prevent 
the general collection of the capitation-tax.*' 

Where the rioting or tumult is merely to accomplish some private purpose, intei e-'l- 
ing only to those engaged in it, not resisting or calling in question the King’s autlionij 
or prerogative, then the tumult, however nmnerousor outrageous the mob may ft. 
is only a riot. But wherever the raising or insurrection has for its object a general 
purpose, not confined to the peculiar interests of the persons concerned in il. but 
common to the whole community, and striking directiy against the King's aul!ioiil> 
then it assumes the character of treason. The numbers concerned and the manner 
in which they were equipped or armed are not material. 

Prima facie, persons who attack a police-station are guilty of rioting, and tliat 
if the Crown cliarge.3 tliem instead with waging war against the King, it is incumbent 
on the Crown to show tliat there is an insurrection and not a riot, and the insurrectic n 
is for the accomplishment of an object of a general nature.* 

2. ‘Abets the waging of such war.’ — Such abetment is made a special olfenct. 
It is not essential that as a result of the abetment the war .should be waged in fact. 
The main purpose of the instigation should be ‘the waging of war.’ It should not 
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be merely a remote and incidental purpose but the thing principally aimed at by 
the instigation. There must be active suggestion or stimulation to the use of 
violence.^ 

While under the general law as to abetment a distinction is made for the purpose 
of punishment between abetment which has succeeded and abetment which has 
failed this section does away with the distinction and deals equally with an abettor 
whose instigation has led to a war and one whose instigation has taken no effect 
whatsoever. There is thus no distinction between principal and accessory, and all 
who take part in the unlawful act incur the same guilt. ^ 

The authors of the Code say: “We have made the abetting of hostilities 

against the Government, m certain cases, a separate offence, instead of leaving 
it to the operation of the general law laid down in the chapter on abetment. We 
have done so for two reasons. In the first place, war may be waged against the 
Government by persons in whom it is no offence to wage such war by foreign princes 
and their subjects. Our general rules on the subject of abetment would apply to 
the ease'of a person residing in the British territories who should abet a subject 
of the British Government in waging war against that Government; but they would 
not reach the case of a person who, while residing in the British territories, should 
abet the waging of war by any foreign prince against the British Government. In 
the second place, we agree with the great body of legislators in thinking, that though 
in general a person who has been a party to a criminal design which has not been 
carried into effect, ought not to be punished so severely as if that design had been 
carried into effect, yet an exception to this rule mu.st be made with respect to high 
offences against the State ; for state-crimes, and especially the most heinous and 
formidable state-crimes, have this peculiarity, that if they are successfully committed, 
the criminal is almost always secure from punisliment. The murderer is in greater 
danger after his victim is despatched than before. The thief is in greater danger 
after the purse is taken than before. But the rebel is out of danger as soon as he 
has subverted the Government. As the penal law is impotent against a successful 
rebel, it is consequently necessary that it should be made strong and sharp against 
the first beginnings of rebellion, against treasohable designs wliich have been carried 
no further than plots and preparations. We have therefore not thought it expe- 
dient to leave such plots and preparations to the ordinary law of abetment. . . _ 
Under that general law, a conspiracy for the subversion of the Government would 
not be punished at all if the conspirators were detected before they had done more 
than discuss plans, adopt resolutions and interchange promises of fidelity. A 
conspir^lcy for the subversion of the Government, wliieh should be carried as far 
as the gunpowder treason or the assassination plot against WiUiam the Third, would 
be punished very much less severely than the counterfeiting of a rupee, or the 
presenting of a forged cheque. tVe have, therefore, thought it absolutely necessary 
to make separate provision for the previous abetting of great state offences. The 
subsequent abetting of such offences, may, we think, without inconvenience, be 
left to be dealt with according to the general law.”^ 

121A. Whoever within or without British India conspires to commit 
any of the offences punishalsle by section 121, or 

Conspiracy to com- . lyv pi • !<. 

mit offences punishable to deprive the Queen oi the sovereignty of British 
by section 121. India*- 01' of British Burma or of any part thereof, 

1 Hasrat Mohani, 24 Bom. L. * Maganlal, [1946] Nag. 120. 

R. 885. ’ NoteC.p. 119. 


I. P. C.— 7 
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or conspires to overawe, by means of criminal force or the show of 
criminal force, the Central Government or any Pror-incial Government 
or the Government of Burma, shall be punished with transportation 
for life or any shorter term, or with imprisonment of either description 
wliich may extend to ten years, and shall also be liable to fine. 

Explanation . — To constitute a conspiracy under this section, it is 
not necessary that any act or illegal omission shall take place in 
pursuance thereof. 

COMMENT. — This section provides for the offenee of conspiring to wage war 
against the King. It was thought right to make the offence of conspiring by 
criminal force, or by show' of criminal force, more severely penal than the offence 
of actually taking part in an unlawful assembly, having for its object the o^■er- 
awing of the Government. The reason was this, that persons who, by conspiring 
to bring about such a result, set the whole matter in motion, seemed more criminal 
and far more deserving of iJunishinent tlian those who were their mere tools, and 
only took part in .such an assembly. 

A con.spiracy is a combination of two or more persons to do an unlawful act, 
or to do a lawful act by unlawful means.* See s. 120A for the definition of ‘criminal 
conspiracy.’ This section draws a distinction between the sovereign for the time 
being of the United Kingdom and the Central Government or Provincial Government. 
Any conspiracy to change the form of the Central Government or Provincial Govern- 
ment, even though it may amount to an offence under another section cf the Code, 
would not be an offence under this section, unless it is a conspiracy to overawe such 
Government by means of criminal force, or show of criminal force.* 

Ingredients. — The section deals w'ith two kinds of conspiracies : — 

1. Conspiring within or without British India (a) to commit any of the offences 
punishable by s. 121, or (6) to deprive the King of the sovereignty of British India 
or any part thereof. 

2. Conspiring to overawe by means of criminal force, or the show of criminal 
force, the Government. 

1. ‘Depriving the Queen of the sovereignty of British India.’ — Depriving 
His Majesty of the sovereignty of British India would obviously include the severance 
of the connection of India w'ith the Imperial Government in England. Any conspi- 
racy to establish the complete independence of India, as distinct from obtaining for 
it the status of a self-governing Dominion within the British Empire, would be 
tantamount to conspiring to deprive His Majesty of the sovereignty of British 
India. The same result would follow if there was a conspiracy to establish a perfectly 
democratic or republican form of Government in India outside the Britisli Empire. 
The reference to “The Queen” is not a reference to the personalitj- of the soe creign 
for the time being. No doubt s. 13 defines “The Queen” as the sovereign for 
the time being of the United Kingdom. For this section it is not necessary to 
establish that there is a conspiracy to deprive His Majesty the present King-Einpeior 
of his sovereignty of British India, i.e., within the lifetime of the present King- 
Emperor ; and the (question whether the conspiracy is or is not e.xpected or con- 
templated to succeed Within the lifetime of the present King-Emperor is iinjiiaterial.'' 

* Sarindra Kumar Ghose, (1000) 37 * Jhabwala, (1933) So AH. 1040. 

Cal. 407. * Ibid. 
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Explanatioa. — The Explanation to this section says that to constitute a conpiracy 
under this section, it is not necessary that any act or illegal omission should take 
place in pursuance thereof. The conspiracy must be to deprive the King-Emperor 
of the sovereignty of India. 

122. Whoever collects men, arms or ammunition or otherwise 
CoiiectinK arms, etc., prepares to Wage war with the intention of either 
Sg‘‘™r "‘against "me paging or being prepared to wage war against the 
Queen, shall be punished with transportation for 
life or imprisonment of either description for a term not exceeding ten 
years, and shall also be liable to fine. 


COMMENT. — ^This section is intended to put down with a heavy hand any prepara- 
tion to wage war against the King-Emperor. The acts made punishable by this 
section cannot be considered attempts ; they are in truth preparations made for 
committing the offence of waging war. 

123. “Whoever, by any act, or by any illegal omission, conceals the 

Concealing with n ^xisteuce of a dcsigu to wage war against the Queen, 
tent to facilitate design intending by such concealment to facilitate, or know- 
o wage war. likely that such concealment will faci- 

litate, the waging of such war, shall be punished with imprisonment 
of either description for a terra which may extend to ten years, and 
shall also be liable to fine. 


COMMENT. — This section reiterates the principle enunciated in section 118, 
the only difference being that the penalty under it is more severe. 

124. Whoever, with the intention of inducing or compelling the 
. , . ^ Governor General of India, or the Governor of any 

Assaulting Governor ei,-, -ic,.-. 

General. Governor, etc., Provincc, or a Member of the Gouiicil ot the Gover- 

with intent to compel , e t j • i ■ n • n 

or restrain the exercise nor General ot India, to exercise or retrain irom 

of any lawful power. ... . i i /» i 

exercising in any manner any oi the lawiul powers 
of such Governor General, .Governor, or Member of Council, 

assaults or wrongfully restrains, or attempts wrongfully to restrain, 
or overawes, by means of criminal force or the show of^criminal force, 
or attempts so to overawe, such Governor General, Governor, or Member 
of Council, 


shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

COMMENT. — This section is an amplification of the third clause of section 121 A. 
It punishes severely assaults, etc. made on high officers of Government. 

yy''124A. Whoever by words, either spoken or .written, or by signs, or 
by visible representation, or otherwise, brings or 

Sedition. ^ . . i ♦ . i .* i j. l ‘j. 

attempts to bring into hatred or contempt, or excites 
or attempts to excite disaffection towards, Her Majesty or the Crown 
Representative or the Government established by law in British India, 
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or British Burma shall be punished with transportation for life or any 
shorter term, to which fiije may be added or with imprisonment which 
may extend to three years, to which fin^may be added, or with fine. 

Explanation 1 . — The expression ‘disaffection’ includes disloyalty 
and all feelings of enemity. 

Explanation 2 . — Comments expressing disapprobation of the measure 
of the Government with a view to obtain their alteration by lawful 
means, without exciting or attempting to excite hatred, contempt or 
disaffection, do not constitute an offence under this section 


Explanation 3 . — Comments expressing disapprobation of the ad- 
ministrative or other action of the Government without exciting or 
attempting to excite hatred, contempt or disaffection, do not constitute 
an offence mider this section. 


COMMENT. — Ingredients.-— This section requires two essentials ; — 

1. Bringing or attempting to bring into hatred or contempt, or exciting or 
attempting to excite disaffection towards, His Majesty the King-Emperor or the 
Government. 

2. Such act or attempt may be done (i) by words, either spoken or written, 
or (ii) by signs, or (iii) by visible representation. 

1. Bringing or attempting to bring into hatred or contempt, or exciting or 
attempting to excite disaffection towards, His Majesty or Government. — 
The offence does not consist in exciting or attempting to excite mutiny or rebellion, 
or any sort of actual disturbance, great or small. tVliether any disturbance or 
outbreak was caused by the publication of seditious articles is absolutely immaterial. 
If the accused intended by the articles to excite rebellion or disturbance, his act 
would doubtless fall within this section, and would probably fall within other sections 
of the Penal Code. If he tried to txcite feebngs of hatred or contempt ton aids 
the Government, that is sullicient to make him guilty under this section. The 
Federal Court of India has, how-ever, held that the gist of the offence of sedition is 
incitement to violence : mere abusive words are not enough.* The view of the 
Federal Court iS recently overruled by the Privy Council,* as being opposed to the 
view expressed in several Ciises*. 

The essence of the crime of sedition consists in the intention ■with "which the 
language is used. The intention of a speaker, writer or publisher, may be infcireil 
from the particular speech, article, or letter. The intention is gathered from the 
articles. Ihe requisite intention cannot be attributed to a per.son if he ■was not 
aware of the contents of the seditious publication.* If, on reading the articles 
or speeches, the reasonable and natural and probable effect of the articles or speeches 
on the minds of those who read them, or to whom they "w-ere 'addressed appeals 


* Bal Gangadhar Tilak, (1897) 22 
Bom. 112, 528, p. c.; B. G. Tilak, 
(1908) 10 Bom. L. R. 848; 'Amba Prasad, 
(1897) 20 All. 55, 09, F.'B.; Luxirtan, 
(1899) 2 Bora. L. R. 286; Shankar, 
(1910) 12 Bom. L. R. 675. 
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F. C. R. 38. 
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140, 21 Bom. L. R. 867, P.C,; tVallace- 
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to be that feelings of hatred, contempt or disaffection, would be excited towards 
the Government, the offence is committed.* In order to decide whether or not a 
speech constitutes an attempt to excite hatred, contempt or disaffection, it should 
be viewed from the standpoint of the types of persons to whom it was primarily 
addressed. On the one hand, their limitations, if any, have to be taken into account : 
on the other, the fact that the words may convey to them a literal meaning must not 
be lost sight of. The time and the place are also factors which should be considered .* 

The section places absolutely on the same footing the successful exciting of feelings 
of disaffection and the unsuccessful attempt to excite them. 

‘Attempts, etc.’ — It is not necessary in order to bring the case within this 
section that it should be shewn that the attempt was successful. Attempt does 
not imply success. An attempt is an intentional preparatory action which fails 
in object — ^which so fails through circumstances independent of the person who 
seeks its accomplishment.’ Whoever tries to excite, attempts to excite, etc., is 
held to come within this section. Whether the intention has achieved the result 
is immaterial. If the accused tried to excite hatred or contempt, the fact that 
he failed to do so will he no justification for him. That will be a matter to be decided 
in determining the sentence.* 

The sending through the post office of a packet containing a manuscript copy 
of a seditious publication with a covering letter requesting the addressee to circulate 
it to others, when the same was intercepted by another person and never reached 
the addressee, amounts to an attempt to commit sedition.’ 


‘Government established by law In British India.’ — This expression means 
British rule and its representatives as such — the existing political system as 
distinguished from any particular set of administrators.® It means the various 
Governments constituted by the statutes relating to the Government of India now 
consolidated into the Government of India Act and denotes the person or persons 
authorized bylaw to administer Executive Government in any part of British India.’ 
It includes the executive power in action and does not mean merely the constitu- 
tional framework. It includes the Provincial Government, as well as the Central 
Government.® ‘Government’ does not meaif the person or persons for the time 
being. It means the person or persons collectively, in succession, who are authorized 
to administer Government for the time being. One particular set of persons may 
be open to objection, and to assail them and to attack them and excite hatred against 
them is not necessarily exciting hatred against the Government because they are 
only individuals, and are not representatives of that abstract conception which is 
Government.® An attempt to remove from power the Ministers in office in any 
province, or any agitation for the repeal of an Act of Parliament cannot be sedi- 
tious if no rmlawful means were employed.*” 

‘Swaraj’ does not nece.ssarily mean government of tlie country to the exclusion 
of the present Government, but its ordinary acceptance is ‘home rule’ under the 
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Government, and, therefore, incitement of members of a public meeting to exert 
themselves to secure ‘swaraj’ does not amount to sedition 

The Ministers of a Province are not vested with any right'to exercise executive 
authority. They are Governor’s advisers and are not “Government” within 
the meaning of this section. “ 

2. Such act or attempt may be done by words, either spoken or written, 
or by signs or by visible representation. — ^Not only the writer of seditious articles 
but whoever uses in any way words or printed matter for the purpose of exciting 
feelings of disaffection to the Government is liable under the section, whether he 
is the actual author or not.^ 

For everything that appears in lus paper, the editor, printer, or pubiislier is 
as responsible as if he had written the article himself. Whoever the composer 
might be, whosoever %vrote or caused it to be written, the person who used it for 
purposes of exciting disaffection is guilty of sedition.* It is not sufficient for ar 
accused person to say that what was put into his paper of a seditious character was 
put in during his absence and without his authority. If he did not authorize it, 
it is for him to prove that as a fact, because it must be within his knowledge whetlicr 
any such authority was given.® 

If he proves tliat he was absent and was not aware of the contents of the paper 
beyond the fact that he was the declared proprietor and keeper of the press, he would 
not be liable as the requisite intention would be wanting.' 

‘Written’. — Disaffection may be excited in a thousand different ways. A poem, 
an allegory', a drama, a philosophical or historical discussion, may be used for tlic 
purpose of exciting disaffection. Seditious writing, while it remains in tlie lianc^ 
of the author unpublished, will not make him liable. Publication of sonic kind 
is necessary.’ Sending of a seditious matter by post addressed to a private individual 
not by name but by designation as the representative of a large body of students 
amounts to publication if it is opened by anybody.® 

‘Visible representation.’ — Sedition does not necessarily consist of written 
matter ; it may be evidenced by a wood-cut or engraving of any kind.® 

Explanations 2 and 3. — Both thicse Explanations have a strictly defined and 
limited scope. They have no application unless the article in question criticises 
“the measures of Government” or “administrative or other action of the Go^■c^n- 
ment” without exciting or attempting to excite hatred, contempt or disaffection. 
The object of the Explanations is to protect fcona/ide criticism of public measures and 
institutions with a view to their improvement, and to the remedying of grievances and 
abuses. A journalist may canvass and censure the acts of Government and their 
policy and indeed it is bis duty.’® But a publicist, a journalist, or a speaker, has no 
right to attribute dishonest or immoral motives to Government.” Changes in policy 
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and changes in measures are liable to criticism, and to criticise and urge objections 
to them is a special right of a free press in a free country. Every liberty is given 
to all men to express their opinions, so long as they do not misuse or abuse that 
power to the injury of others, including among injuries to others, injury to the Stated 
An article in a newspaper which is not an attack on the ministry, but on a proposed 
bill and the policy of the ministry as revealed therein, is not seditious.^ Where 
disapprobation of measures of Government or of adn>inistrative or other actions of 
Government is motived throughout by a desire to excite hatred, contempt and 
disaffection towards it, it is immaterial to consider whether absolute independence 
is advised or any form of constitution advocated.^ Where an article in a newspaper 
read as a whole amounted in a sense to nothing more than a censure, expressed in 
exaggerated, inflated and intemperate language, on a still-born bill, it rvas held that 
it did not come within this section.'' It is not sedition merely to criticise Govern- 
ment however bitterly or forcibly that may be done, or to seek its overthrow by 
constitutional means in order that another Government, equally constitutional, 
may be substituted in its place in a constitutional way. It becomes sedition only 
when the intention or the attempt is to induce people to cease to obey the law anci 
to cease to uphold lawful authority 

‘Disapprobation.’ — This means simply disapproval. It is quite possible to 
disapprove of a man’s sentiments or action and yet to like him.* 

Liability for extracts from other papers. — ^The law docs not excuse the publica- 
tion in newspapers of writings which are in themselves seditious libels merely because 
they are copied from foreign newspapers as items of news.’ 

Liability for letters of correspondents. — ^The editor of a newspaper is liable for 
unsigned seditious letters appearing in his paper.* 

Publication of seditious exhibits. — ^Republication of a seditious article used as 
an exhibit in a case of sediton is not justifiable.* 

125 . Whoever wages war against the Government of any A.siatie 
Waging war against Powcr ill alliance or at peace with the Queen or 
attempts to wage juch war, or abets the waging of 
such war, shall be punished with transportation for 
life, to which fine may be added, or with imprisonment of either de- 
scription for a term which may extend to seven years, to which fine 
may be added, or with fine. 

COMMENT. — This section restrains a person from making British India the 
focus of intrigues and enterprise for the restoration of deposed rulers or other like 
purposes. The fulfilment of the obligations of the State to allies and friendly 
Powers requires that the abetment of such schemes by its subjects whether by 
furnishing supplies or otherwise should be forbidden.’* “One Sovereign power is 


’ Bhaskar, (1906) 8 Bom. L. R. 
421, 441. 

* Dhirendta Nath Sen, [1938] 2 
Cal. 672. 

* “India in Bondage’’, (1930) 57 
Cal. 1217. 

* Dhirendra Nath Sen, sup. 

* Bhagwati Charan Shukla v. Pro- 
vincial Government, Central Provinces 
and Berar, [1946] Nag. 805. 


* Jogendra Chunder Bose, (1891) 
19 Cal. 35, 44; Bal Gangadhar Tilak, 
(1897) 22 Bom. 112, 137. 

’ Alexander AZ. Sullivan, (1868) 
11 Cox 44. 

* ApurSa Krishna Bose, (1907) 35 
Cal. 141. 

“ Ibid. 

'» M. & M. 105. 



104- THE INDIAN PENAL CODE. [ CHAP. VI. 

bound to respect the subjects and the rights of all other sovereign powers outside 
its own territory .”1 

126. Whoever commits depredation, or makes preparations to coin- 

Cemmittinp depreda. depredation, on the territOTies of any Power 

Power‘’"at*''^!^S'with alliance or at peace with the Queen, shall be 
the Queen. punished With imprisonment of either description 

for a term which may extend to seven years, and shall also be liable 
to fine and to forfeiture of any property used or intended to be used in 
committing such depredation, or acquired by such depredation. 

COMMENT. — The preceding section provides for waging war against any Asiatic 
Power in alliance with the King-Emperor : this section prevents the commission 
of depredation or plunder on territories of States at peace with the King- Emperor. 
The scope of this section is much wider than the preceding section, for it applies to a 
Power which may or may not be Asiatic. 

127., Whoever receives any porperty knowing the same to have 

„ . . been taken in the commission of any of the offence.s 

Heceivme property , . ,,,, •, 

t-iken by war or depre- mentioned in sections 125 and 126, shall be punisli- 

cation mentioned in .... . i •• j' 

sections 125 and i2fl. ed With imprisonment of either description tor a 
term which may extend to seven years, and shall also be liabe to fine 
and to forfeiture of the propertj’- so received, 

COMMENT. — This section applies to those persons who knowingly receive any 
property obtained by waging war with a Power at peace with the King-Emperor 
or by committing depredation on its territories. 

128. Whoever, being a public servant and having the custody of 

Public sersant vo- ^hy State prisoner^ or prisoner of war,^ vobmtarily 
sonwof^Stauorwar to allows such prisoner to escape from any place in 
which such prisoner is confined, shall be punished 
with transportation for life, or iftiprisonment of either description for 
a term which may extend to ten years, and shall also be liable to fine. 

COMMENT. — ^This section and s. ‘22.oA provide for one kind of offence. In 
both the .sections the public servant who has the custody of the prisoner is punished 
if he voluntarily allows such prisoner to escape. In this section the prisoner must 
be a State prisoner or a prisoner of war : under s. 225A the prisoner may he an 
ordinary criminal. The offence under this section is thus an aggiavated form of 
an offence under s. 225A. 

1. ‘State prisoner' is one whose confinement is necessarj' in order to preserve 
tranquillity in the territory of any Indian .State entitled to protection, or the security 
of tile British dominions from foreign hostility or from internal commotion, and 
who has been confined by the order of the Governor-General-in-Council.“ 

2. ‘Prisoner of war’ is one who in war is taken in arms. Those who are not 
in arms, or who being in arms submit andsurrenderthcmselves, are not to he slain 
but to be made prisoners. But it seems those only are prisoners of war who are 
taken in arms.’ 

1 Jatne.von, [1896] 2 Q. B. 425,4.80, 1819. 

^ Beng. Reg. Ill of 1818, Bom. ’ M. & M. 107. 

Reg. XXV of 1817, Mad. Reg. II of 
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129. Whoeycr, being a public servant and having the custody of any 

„ ^ State prisoner or prisoner of war, negligently suffers 

Public servant nej>li- ‘ * “ “ e n 

gently suffering such sucli prisoner to escape from any place of conftne- 

pnsoner to escape. /■ . ,. i u u u 

ment in which such prisoner is confined, shall be 
punished with simple imprisonment for a term which may extend to 
three years, and shall also be liable to fine. 

COMMENT. — The offence under this section is like the one provided in s. 128. 
Under it the escape of the prisoner should he owing to the negligence of the public 
servant. Section 128 punishes a public servant who voluntarily allows a State 
prisoner to escape. Section 223 punishes the escape of an ordinai-y prisoner under 
similar circumstances. 

130. Whoever knowingly aids or assists any State prisoner or pri- 

A.diug escape of. rea- ™ escaping from lawful custody, or 

rescues or attempts to rescue any such prisoner, or 
harbours or conceals any such prisoner who has 
escaped from lawful custody, or offers or attempts to offer any resistance 
to the recapture of such prisoner shall be punished with transportation 
for life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

Explanation. — A State prisoner or prisoner of war, who is permitted 
to be at large on his parole within certain limits in British India, is 
said to escape from lawful custody if he goes beyond the limits within 
which he is allowed to he at large. 

COMMENT.— This section uses words more extensive than those in the two 
preceding ones which contemplate an escape only from some prison or actual place 
of custody. Again in tlie last two sections the offender is a public servant : under 
this section lie may he any person. The scope of this section is much narrower 
than s. 129. This section requires that the rescue or assistance should he given 
“knowingly.” 


CHAPTER VII. 

Of Offences Relating to the Army, N.vvy and Air force. 

131, Whoever abets the committing of mutiny by an officer, soldier, 
sailor or airman, in the Army, Navy or Air Force 
nitemptinl to''Beduie” Queen, or attempts to seduce any such officer, 

from^irduty?'^ "''™“ soldier, sailor or airman from his allegiance or his 
duty, shall be punished with transportation for hfe, 
or with imprisonment of either description for a*term which may extend 
to ten years, and shall also be liable to fine. 

Explanation. — In this section the words “officer,” “soldier,” “sailor” 
and “airman” include any person subject to the Army Act, the Indian 
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Army Act, 1911, the Naval Discipline Act or that Act as modified by 
the Indian Navy (Discipline) Act, 1934, the Air Force Act or the Indian 
Air Force Act, 1932, as the case may be. 

COMMENT. — The first part of this section relates to the offence of abetting 
mutiny. The offence contemplated is an abetment which is not followed by actual 
mutiny, or which, supposing actual mutiny follows, is not the cause of that mutiny. 

The offence of ‘mutiny’ consists in extreme insubordination, as if a soldier resists 
by force, or if a number of soldiers rise against or oppose their militarj^ superiors, 
such acts proceeding from alleged or pretended grievances of a military nature. Acts 
of a riotous nature directed against the Government of civil authorities rather than 
against military superiors seem also to constitute mutiny 

132. Whoever abets the committing of mutiny by an officer, soldier, 

, sailor or airman, in the Army, Navv or Air Force 

Abetment of mutiny, ^ ^ *1* • i i • 

if mutiny is committed ot the Quecn, shall, it mutmy be committed in 

in consequnce thereof. o . i. . i *11 *,1 

consequence ot that abetment, be punished with 
death or with transportation for life, or imprisonment of either descrip- 
tion for a term which may extend to ten years, and shall also be liable 
to fine. 

COMMENT. — This section punishes the abetment of mutiny when mutiny is 
committed in consequence of that abetment. It, therefore, prescribes enehanced 
penalty. 

133. Whoever abets an assault by an officer, soldier, sailor or 

airman, in the Army, Navy or Air Force of the 

Abetment of assault ^ . • . » 

by soldier, sailor or Quecn, oTi any supcrior oincer being in the execu- 
olii™er?wheirin*'’cxccu- tion of his office, Shall bc puiiished with imprison- 
tion of his office. ment of either description for a term which may ex- 

tend to three years, and shall also be liable to fine. 

COMMENT — This section punishes abetment of an assault which is not coni- 
mitted. The next section punishes similar abetment where the offence is committed. 

134. Whoever abets an assault by an officer, soldier, sailor or air- 

Abeiment of such the Army, Navy or Air Force of the Quccn, 

.issauit, if the assault on any Superior officer being in the execution of his 
is committed. .n, , T, -n . , , . , . 

otlice, shall, it such assault be committed in conse- 
quence of that abetment, be punished with imprisonment of either 
description for a terra which may extend to seven years, and shall also 
be liable to fine. 

COMMENT. — ^This section punishes the abetment of an assault when such assault 
is committed in consequence of that abetment. It stands in the same relation to 
s. 133 just as s. 132 does to s. 131. 

135. Whoever abets' the desertion of any officer, soldier, sailor or 
Abetment of deser- airman, in the Army, Navy or Air Force of the 

tion of soldier, sailor or^ ini . a- 

airman. Qucen, Shall DC piuiishecl with inipnsonment ot 

> M. & M. 112. 
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either description for a term which may extend to two j'^cars, or with 
fine, or with both. 

COMMENT. — The desertion abetted under this section need not take place. 
Mere abetment is made punishable. 

136. WTioever, except as hereinafter excepted, knowing or havingi 

, reason to believe that an officer, soldier, sailor or 

arb unng deserter. Army, Navy Or Air Force of the 

Queen, has deserted, harbours such officer, soldier, sailor or airman, 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Exception. — This provision does not extend to the case in which the 
harbour is given by a wife to her husband. 

COMMENT. — A person harbouring a deserter is an ‘accessory after the fact’. 
The gist of the offence is concealment of a deserter to prevent his apprehension,. 
Exception is made only in the ease of a wife. 

The word ‘harbour’ is defined in s. 52A. 

137. The master or person in charge of a merchant vessel, on board 
Deserter conoeated which any deserter from the Army, Navy or 

TCssc?’°tiuoush’"egbg^ Force of the Queen is concealed, shall, though 
enoe of master. ignorant of such concealment, be liable to a penalty 

not exceeding five hundred rupees, if he might have known of such 
concealment but for some neglect of his duty as such master or person 
in charge, or but for some want of discipline on board of the vessel. 

COMMENT, — ^Tliis section punishes the master or person in charge of a merchant 
ship on board of which a deserter has concealed himself. The master is liable even 
though he is ignorant of such concealment. 

138. Whoever abets what he knows to be an act of insubordination 

by an officer, soldier, sailor or airman, in the Army, 
insubordination by soi- Navy Or Air Forcc of the Qucen, shall, it such act 

dier, sailor or airman. o. -i i- ♦ -i 

or insubordination be committed m consequence 
of that abetment, be punished with imprisonment of either descrip- 
tion for a term which maj'- extend to six months, or with fine, or with 
both. 

COMMENT. — In this section it is expressed as part of the definition of the offence 
that the abettor knows the quality of the act abetted, that is, he knows it to be an 
act of insubordination. 

138A. [Application of foregoing section to the Indian Marine service.] 
Repealed by s. 2 and Sch. of Act XXXV of lOSt-. 


139. No person subject to the Army Act* the Indian Army Act, 
Persons subject to 1911, the Naval Discipline Act or that Act as inodi- 
certamActa. |.|jg "Navy (Dicipliiic) Act, 1934, 

the Air Force Act or the Indian Air Force Act, 1932, is subject to 
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punishment under this Code for any of the offences defined in this 
Chapter. 

140. Whoever, not being a soldier, sailor or airman in the Military, 
Naval or Air service of the Queen, wears any garb 

Wearing garb or . i 

earrying token used by or Carries anv toKcn resembling any garb or token 
soldier,sfiiIoi or airman. , , j.i 

used by such a soldier, sailor or airman, with the 
intention that it may be believed that he is such a soldier, sailor or 
airman, shall be punished with imprisonment of either description 
for a term which may extend to three months, or with fine which may 
extend to five hundred rupees, or with both. 

COMMENT. — ^The gist of the offence herein made penal is the intention of the 
accused wearing the dress of a soldier for the purpose of inducing others to believe 
that he is in service at the present time. Merely wearing a soldier’s garb without 
the specific intention is no offence. Cast-off uniforms of soldiers are worn by many 
men. Actors put on different military uniforms. 


CHAPTER VIII. 

Of Offences against the Public Tranquillity. 

The offences in this Chapter may be classified in the following four groups : — 

I. Unlawful assembly. 

(1) Being a {nember of an unlawful as.sembly (ss. 141, 142, 143). 

(2) Joining an unlawful assembly armed with deadly weapons (s. 144). 

(3) Joining or continuing in an unlawful assembly knowing it has been com- 
manded to disperse (s. 145). 

Hir ing of persons to join an unlawful assenibly (s. 150). 

(5) Harbouring persons hired for an unlawful assembly (s. 157). 

(6) Being hired to take part in an unlawful assembly (s. 158). 

II. Rioting (ss. 146, 147). 

(1) Rioting with deadly weapons (sJ48). 

(2) Assaulting or obstructing a public servant in the suppression of a riot 
(s. 152). 

(3) Wantonly giving provocation with intent to cause riot (s. 153). 

(4) Liability of the owner or occupier of land on which an unlawful assenibly 
is held or a riot is committed (s. 154), 

(5) Liability of the person for whose benefit a riot is committed (s. 155). 

(6) Liability of the agent of owner or occupier for whose benefit a riot is 
committed (s. 156). 

III. Promoting enmity between different classes (s. 153A). 

IV. Affray (ss. 139, 160). 

141. An assembly of five or more^ persons is designated an “un- 
, , lawful as.sembly,” if the common object® of the 

persons composing that assembly is — 

First . — -To overawe by criminal force, or show of criminal force, the 
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Central or any Provincial Government or Legislatui’e, or any public 
servant in the exercise of the lawful power of such public servant; or 

Second. — To resist the execution of any law, or of any legal process ; 
or 

Third. — To commit any mischief or criminal trespass, or other 
offences ; or 

Fourth. — ^By means of criminal force, or show of criminal force, to 
any person to take or obtain possession of any property, or to deprive 
any person of the enjoyment of a right of way, or of the use of water 
or other incorporeal right of which he is in possession or enjoyment, 
or to enforce any right or supposed right ; or 

Fifth. — ^By means of criminal force, or show of criminal force, to 
compel any person to do what he is not legally bound to do, or to omit 
to do what he is legally entitled to do. 

Explanation. — ^An assembly, which was not unlawful when it assembl- 
ed, may subsequently become an unlawful assembly. 

142. Whoever, being aware of facts which render any assembly 

Being member of Unlawful assembly, intentionally joins that as- 

uniawfui assembly. scmbly, or Continues in it, is said to be a member of 
an unlawful assembly. 

143. Whoever is a member of an unlawful assembly, shall be puni- 

Punisbmeiit. shed with imprisonment of either description for a 

term which may extend to six months, or with fine, or with both. 

COMMENT. — ^The underlying principle o^s. 141 is that law discourages tumultous 
assemblage of men to preserve the public peace. Section 141 defines what an 
‘unalwful assembly’ is. Section 142 gives the connotations of a member of an 
unlawful assembly. Section 143 punishes tumultuous assemblies as they endanger 
public peace. It does not require that the purpose of the unlawful assembly should 
have been fulfilled. 

The essence of an offence under this section is the combination of several persons, 
united in the purpose of committing a criminal offence, and the consensus of purpose 
is itself an offence distinct from the criminal offence which these persons agree and 
intend to commit.* 

Ingredients. — An ‘unlawful assembly’ is an assembly of five or more persons, 
if their common object is 

1. To overawe by criminal force 
(a) the Central Government, or 
(ft) the Provincial Government, or 

(c) the Legislature, or a 

{(1) any public servant in the exercise of lawful power. 

2. To resist the execution of law or legal process. 

3. To commit mischief, criminal trespass. 

* Main Venkanna, (1922) 46 Mad. 257. 
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4. By criminal force 

(a) to take or obtain possession of any property, or 

(b) to deprive any person of any incorporeal right, or 

(c) to enforce any right or supposed right. 

5. By criminal force to compel any person 

(а) to do what he is not legally bound to do, or 

(б) to omit what he is legally entitled to do. 

1. ‘Five or more. ’ — The assembly must consist of five more persons baring 
one of the five specified objects as their ‘common object,’^ There must be more 
than four persons having the common object before the constructive guilt under 
this section can arise. Even if a fifth person was present and did nothing to sliow 
that he sliared the common object of the others, he would not become guilty by mere- 
ly remaining in an unlawful assembly.* 

An imlawful assembly, accordingto English law, is an assembly of three or more 
persons for purpose forbidden by law. 

2. ‘Common object.’ — The essence of the offence is the common object of the 
persons forming the assembly. Mliether the object is in their minds when they 
come together or whether it occurs to them afterwards, is not material. But it is 
necessary that the object should be conunon to the persons who compose the assembly, 
that is, they should all be aware of it and concur in it. It seems also that tlieie 
must be some present and immediate purpose of carrying into effect the common 
object; and that a meeting for deliberation only, and to arrange plans for future 
action, is not an ‘unalwful assembly.’® 

First clause. — The third clause of s. 121A provides for a conspiracy to overawe 
the Central or Provincial Government. 

Second clause. — Resistance to some law, or legal process, connotes some overt 
act, and mere words, when there is no intention of eanying them into effect, are 
not sufficient to prove an intention to resist.® When an order is iawfuUy made 
under the provisions of a statute, that order is law, and resistance to the execution 
of that law is an offence.® 

Under this clause the act resisted lAust be a legal act. Where a number of 
persons resisted an attempt to search a house which was being made by officers, 
who had not the written order investing them with the power to do so, it was Ireld 
that the persons resisting the attempted search were not guilty of this offence.® 

Third clause, — This clause specifics only two offences, viz., mischief and criminal 
trespass, but the words ‘or other offence’ seem to denote that all offences arc in- 
cluded though only two are enumerated in a haphazard way. 

Fourth clause. — The act falling within the purview of this clause is made punish- 
able orving to the injurious consequences which it is likely to cause to the public 
peace. This clause does not take away the right of private defence of property. 
It does not effect cl. 2 of s. 105, W'hich allows a person to recover the property tarried 
away by theft. It is meant to prevent the resort to force in vindication of supposed 
rights. It makes a distinction between an admitted claim or an ascertained right 
and a disputed claim.* 

The expression ‘right or supposed right’ would seem to make a division into 


* Koura Khan, (1868) P. R. No. 
34 of 1808. 

® Gajraj Singh, (1946) 21 Luck. 527. 
® M. & M. 119. 

® Abdul Hamid, (1922) 2 Pat. 134. 


® Ramendrackandra Bay, (1981) 58 
Cal. 1303. 

“ Narain, (1875) 7 N. W. P. 209. 
’ Gulam Hoosein, (1909) 11 Bom. 
L. R. 849. 
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^1) rights in actual enjoyment when interfered with, (2) rights claimed though 
not in actual enjoyment when interfered with.* A party cannot be said ‘to enforce 
any right’ where he is in undoubted possession of the land upon which an attack 
has been made and he defends that possession. In that case the right of private 
defence of property would arise. If, on the other hand, there was a real doubt 
whether the land belonged to one party or the other, then if either party used force, 
that w'ouid amount to enforcing a right and there would be no right of private defence 
of property. 2 The phrase 'to enforce a right’ can only apply when the party claiming 
the right has not possession over the subject of the right, and therein lies the distinc- 
tion between enforcing a right and maintaining a right.* The words ‘to enforce 
a right or a supposed right’ show that it is perfectly immaterial whether the act 
which one seeks to prevent by the use of criminal force or show of crinrinal force is 
legal or illegal, the test of criminality being the determination to use criminal force 
and act otherwise than in due course of law so as to threaten the public peace.* 

If persons are rightfully in possession of land, and find it necessary to protect 
themselves from aggression, they ate justified in taking precautions and using such 
force as is necessary, to prevent the aggression.* Where five or more persons assemble 
tor maintaining by force or show of force a right which they bona fide believe they 
possess, and not for enforcing by such force or show of force a right or supposed 
right of theirs, they do not constitute an unlawful assembly.* But when a body 
of men are determined to vindicate their rights, or supposed rights, by unlawful 
force, and when they engage in a fight with men who, on the other hand, are equally 
determined to vindicate, by unlawful force, theirrights or supposed rights, no ques- 
tion of self-defence arises. Neither side is trying toprotect itself, but each side is 
trying to get the better of the other.’ 

CASE. — ^Violation of terms of license. — ^Where a license had been taken out for 
a procession but the processionists violatedthe conditions of the license which pre- 
scribed the route and the limit up to which the procession was permitted to proceed, 
and on being directed by the police and the Magistrate not to do so, a group of the 
processionists made a determined effort to breakthrough the police cordon, it was 
held that the latter constituted an unlawfiul assembly.® 

Fifth clause. — This clause is very comprehensive and applies to all the rights 
a man can possess, whether they concern the enjoyment of property or not. There 
is no reference to ‘any right or supposed right’ as in the preceding clause. 

Explanation, — An assembly which is lawful in its inception may become unlaw- 
ful by the subsequent acts of its members.* It may turn unlawful all of a sudden 
and wit'nout previous concert among its members.** But illegal acts of one or two 
members, not acquiesced in by the other's, do not change the ciiaracter of the 
assembly.** 

A lawful assembly does not become unlawful merely because the members know 

* Ganouri Lai Das, (1889) 16 Cal. ’ Prag Dat, (1898) 20 All. 459; 

206, 219. Kabiruddin, (1908) 35 Cal. 368; Ma- 

* Mehdi, [1941] Lab. 267. nirudain, (1908) 35 Cal. 384. 

* Ramnandan Prosad Singh, (1013) “ Rambabu, (1945) 25 Pat. 125. 

17 C. \V. N. 1132. » Khemee Sing, (1864) 1 W. R. (Cr.) 

* T/rflA'fldn, (1890) 14 Mad. 126, 130. 18; iofcmftl/J FTar, (1872) 18 W. R. (Cr.) 

* .Varsung Pai/iub/iai, (1890) 14 Bom. 2. 

441; Pachkauri, (1897) 24 Cal. 086; *“ Ragho Singh, (1902) 0 C. W. N. 

Fateh Singh, (1913) 41 Cal. 43. 507. 

* Veerabadra Pillai, (1927) 51 Mad. ** Dinobundo Rai, (1868) 9 W R. 

01. (Cr.) 19. 
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mat their assemhly would be opposed and a breach of the peace would be 
committed.' 

Although individuals may, in the first instance, have associated themselves with 
a mob from motives perfectly innocent, nevertheless, if the mob is or becomes an 
unlawful assembly and the individuals in question take part in its proceedings, they 
will be liable as members of an unlawful assembly.* Where certain persons had 
assembled to prevent a procession by force from passing over a certain street, and 
they were ordered by the police to disperse but neglected to do so, it was held 
that they were guilty of the offence of being members of an unlawful assembly.* 

Being member of unlawful assembly. — Section 142 shows that it is sufficient 
for the offence of riot to be proved against an individual that that individual should 
remain in an unlawful assembly as soon as he is aware that the assembly is unlawful. 
The word “continues” in the section merely means physical presence as a member 
of the unlawful assembly, that is, to be physically present in the crowd.* 

CASES. — Enforcement of right by use of criminal force. — Dispute regard- 
ing possession of land. — tVhere there was a dispute of long standing between the 
accused and certain other parties regarding possession of certain land, and the 
accused went to sow the land with indigo, accompanied by a body' of men armed 
with sticks and who kept off the opposite party by brandishing their weapons while 
the land was sowed, it was held that they were guilty of this offence.* 'Where 
the accused, who were in possession of the disputed land, went upon it in a large 
body armed with sticks, prepared in anticipation of a fight, and were reaping the 
paddy grown by them, when the complainant’s party came up and attempted to 
cut the same, whereupon a fight ensued and one man was seriously w ounded and 
died subsequently, it was held that the common object w as not to enforce a right 
but to maintain undisturbed the actual enjoyment of a right and that the assembly 
was not therefore unlawful.* 


144. Whoever, being armed with any deadly weapon, or with any 

. ^ thing which, used as a weapon of offence, is likely 

Joining unlawful ° it. ^ ^ i 

assembly armed with to causc cleatii, IS a member of an unla'VN^ul as- 
deadly weapon. sembly, shall be punished with imprisonment of 

either description for a term which may extend to tw^o years, or with 
line, or with both. 

COMMENT. — This is an aggravated form of the offence mentioned in the last 
section. The risk to the public tranquillity is aggravated by the intention of using 
force evinced by carrying arms. The enhanced punishment under this section 
can only be inflicted on that member of an unlawful assembly who uses a weapon 
of offence. 

145. Whoever joins or continues in an unlawful assembly, knowing 

Joining or continuing Unlawful assembly has been commanded 

kno^dlfg'^^it ha’s'^ra i'' manner prescribed by law to disperse, shall 
commanded to djsperae. punishcd with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine, or with 
both. 

* Sheo Dayal, (1933) 55 All. 689. 

* Peary Mohun Sircar, (1883) 9 
Cal. 639. 

® Silajit MahtOi (1909) 30 Cal. 865.^ 
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Beatty v. GillbankSt (1882) 9 Q.B.D. 

Periapien, (1883) 1 Weii' 66. 
Tirakadu, (1890) 14 Mad. 120. 
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COMMENT. — ^This section is connected with s. 151, infra. Section 188 of the 
Penal Code provides for the disobedience of any lawful order promulgated by a 
public servant. Sections 145 and 151 deal with special cases as the disobedience 
may cause serious breach of the peace. As to the powers of the police to disperse 
an unlawful assembly, see s. 127, Criminal Procedure Code„ 

146. Whenever force or violence^ is used by an unlawful assembly, 

Rioting. or by any member thereof, in prosecution of the 

common object* of such assembly, every member of such assembly 
is guilty of the offence of rioting. 

147. Whoever is guilty of rioting, shall be punished with imprison- 

Punishment for riot, ^e^t of either description for a term which may 

extend to two years, or with fine, or with both. 

COMMENT. — A riot is an unlawful assembly in a particular state of activity, 
which activity is accompanied by the use of force or violence. It is only the use 
of force that distinguishes rioting from an unlawful assembly. 

Ingredients. — The following are the essentials of the offence of rioting : — 

(1) That the accused persons, being five or more in number, formed an unlawful 
assembly. 

(2) That they were animated by a common object, 

(3) That force or violence was used by the unlawful assembly or any member 
of it in prosecution of the common object. 

1. ‘Force or violence. ’ — ^The word ‘violence’ is not restricted to force used 
against persons only, but extends also to force against inanimate objects.® 

The use of any force, even though it be of the slightest possible character, by 
any one of an assembly once established as unlawful, constitutes rioting.® Where 
a member of an unlawful assembly in prosecution of the common object of the 
assembly throws down a man and then causes him bodily hurt, the offence of rioting 
under this section is complete as soon as the man is thrown down by using force 
and the hurts subsequently caused would ceme under s. 323 or s. 325. Section 71 
has no application to such a case and separate sentences under this section and 
s. 323 are not illegal.* 

2. ‘In prosecution of the common object.’ — Section 141 indicates what 
objects are deemed unlawful. If the common object of an assembly is not illegal, 
it is not rioting even if force is used by any member of that assembly.® 

Acts done by some members of an unlawful assembly outside the common object 
of the assembly or of such a nature as the members of the assembly could have 
known to be likely to be committed in prosecution of tliat object are only chargeable 
against the actual perpetrators of those acts.* 

Resistance to illegal warrant — Resistance to theexecution of an illegal warrant 
within reasonable bounds does not amount to rioting; but when the right of resist- 
ance is exceeded and a severe injury, not called for, is inflicted, the person who 
inflicts the injury may be convicted of such injury.’ 

t Rasul, (1888) P. R. No. 4 of 1889. ® Jagarnath Mandhata, (1897) 1 C. 

® Samaruddi, (1912) 40 Cal. 367. W. N. 233; Patmeskwar Singh, (1899) 

® Koura Khan, (1868) P. R. No. 4 C. W. N. 345. 

34 of 1808; Ramadeen Doobaij, (1876) * Mgra, (1914) P. R. No. 37 of 1914 . 

26 W. R. (Cr.) 6. ’ Vma Charan Singh, (1901) 29 

* Parmeshwar, (1940) 10 Luck. 51. Cal. 244. 

I.P.C.— 8 
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Sudden quarrel. — If a number of persons assembled for any lawful purpose 
suddenly quarrel without any previous intention or design, they do not commit 
‘riot’ in the legal sense of the word.*^ 

Private defence. — ^There can be no right of private defence, where the riot is 
premeditated on both "sidcs.^ \tTiere both parties are armed and prepared to 
fight, it is immaterial who is the first to attack, unless it is shown that that party 
was acting within the legal limits of the right of private defence.^ Persons exercising 
their lawful rights are not members of an unlawful assembly, nor can the assembly 
become unlawful by their repelling an attack made on them by persons who had 
no right to obstruct them, nor by exceeding lawful use of their right of piivate 
defence. In such a case each is liable only for his individual acts done in excess of 
such right.'* 

CASES. — ^IVhere several Hindus, acting in concert, forcibly removed an ox and 
two cows from the possession of a Mahomedan, not for the purpose of causing 
Wvrongful gain’ to themselves or ‘wrongful loss’ to the owner of the cattle, but 
for the purpose of preventing the killing of the co'ws, it was held that they were 
guilty of rioting.® The party of the accused accompanied by R went armed with 
sticks to fish in a tank in whicti R had a two annas share. The complainant who, 
with some other co-sharers, represented an eleven annus interest in the tank went 
there, with some of those co-sharers, to protest on the ground that the accused had 
no share or interest in the tank. A fight ensued in the course of which some of 
the complainant’s party received slight injuries. It was held that the accused 
were guilty of rioting and voluntarily causing hurt.* There was a dispute about the 
possession of a certain land between the complainant and the accused. The com- 
plainant dug a well with a view to cultivate the said land. The accused forcibly 
entered on the land and damaged the well. It was held that the accused were 
guilty under this section as an accused person is not entitled to go upon Ids own land 
and by violence destroy the property of the complainant, even though a trc.spasser.j 

Not unlawful assembly. — The accused receiving information that the complain- 
ant’s party were about to take forcible possession of a plot of their land, collected 
a number of men, some of whom wertj armed, and went to the land. IVhile they 
were engaged in ploughing, the complainant’s party came up and interfered with 
the ploughing. A fight ensued, in the course of which one of the complainant's 
party was grievously wounded and subsequently died, and two of the accused’s 
party were hurt. It was held that the accused were justified in taking sud> pre- 
cautions as they thought were required to prevent the aggression, and that they 
were not members of an unlawful assembly.® 

Separate trials.—IVhere two opposite factions commit a riot, it is irregular to 
treat both parties as constituting one unlawful assembly and to try them together, 
as they cannot have one common object within the meaning of s. 141; each part^ 
should be tried separately.® 


* Khajah Noorul H ossein v. Fabre- 
Tonnerre, (1875) 24 W. R. 26. 

® Frag Dat, (1868) 20 All. 450. 

* Kalce Beparee, (1878) 1 C. L. R. 
521. 

* Kunja Bhuiya, (1912) 39 Cal. 806. 

* Paghunalh liai, (1892) 15 iVll. 22. 
® Anant Pandit v. Madhnsudan 

Mandal, (1899) 26 Cal. 574; Ganouti 
Lai Das, (1889) 16 Cal. 206; Jairam 


Mahton, (1907) 35 Cal. 103; AUadad. 
(1869) P. R. No. 1 of 1870. 

® Abdul Hussain, [1943] Kar. 7. 

® Pachkauri, (1897) 24 Cal. 686; 
Fateh Singh, (1913) 41 Cal. 43. 

» Hossein Bulish, (1880) 6 Cal. 

96; Bachu Mullah v. Sia Bam Singh, 
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148. Whoever is guilty of rioting, being armed with a deadly weapon 

Rioting, armed with anything which, used as a weapon of offence, 

deadly weapon. jg likely to causc death, shall be punished with 

imprisonment of either description for a term which may extend to 
three years, or with fine, or with both. 

COMMENT. — Similar to s. 144 this section is an aggravated form of the offence 
mentioned in the previous section. Enhanced punishment is provided if a person 
is armed with a deadly weapon. 

149. If an offence is committed by any member of an unlawful 

^ ^ ^ assembly in prosecution of the common objecti of 

lawful assembly guilty that assembly, 01 ' such as the members of that as- 
prosecution of common scmbly kncw to be likely to be committed in pro- 
secution of that object, every person who, at the 
time of the committing of that offence, is a member of the same as- 
sembly, is guilty of that offence. 

COMMENT. — ^The object of this section is to make clear that an accused person 
whose case falls within its terms cannot put forward the defence that he did not 
with his own hand commit the offence committed in prosecution of the common 
object of the unlawful assembly or such as the members of the assembly knew 
to be likely to be committed in prosecution of that object.' 

The word “offence” is confined to offences under the Code and does not include 
offences under special Acts.* 

Ingredients. — The section has the following essentials. — 

1. Commission of an offence by any member of an unlawful assembly. 

2. Such offence must have been committed in prosecution of the common object 
of the assembly; or must be such as the members of the assembly know to be likely 
to be committed. 

Sections 34 and 149, — Section 149 is wiAer than s. 34. In it the joint liability 
is founded on 'common object’; in s. 34, on ‘common intention.’ Both sections 
deal with liability for constructive criminality, i.e., liability, for an offence not 
committed by the person charged. “Section 1 49 .... creates a specific offence 
and deals with the punishment of that offence alone. It postulates an assembly 
of five or more persons having a eommen object — namely, one of those named 
in s. 141 : Jteg. v. Sabid Ali ^ — and then the doing of acts by members of it in 
pro.secution of that object. There is a difference between object and intention, 
for, though their object is common, the intentions of the several members may 
differ and indeed may be similar only in respect that they are all unlawful, while 
the element of participation in action, which is the leading feature of s. 34, is 
replaced in s. 149" by membership of the assembly at the time of the committing 
of the offence. Both sections deal with combinations of persons, who become 
punishable as sharers in an offence. Thus they have a certain resemblance and 
may to some e-rtent overlap, but s. 149 cannot at any rate relegate s. 34 to the 
position of dealing only with joint action by the commission of identically similar 
criminal acts, a kind of case which is not in itself deserving of separate treatment 

' Theethumalai Gounder, (1924) 47 * (1873) 11 Beng. L. R, 347, 339, 

Mad. 746, f.b. 20 W. R. (Cr.) 5. 

* Dukhan Das, (1943) 23 Pat. 139. 
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at all.”* Section 34 of the Penal Code refers to cases in which several persons 
both do an act and intend to do that act : it does not refer to cases where several 
persons intend to do an act and some one or more of them do an entirely different 
act. In the latter class of cases s. 149 of the Code may be applicable but s. 34 is not.* 
On the other hand if five or more persons both do an act and intend to do it, both 
s. 34 and s. 149 may apply, since the term “member” in the singular includes the 
plural also (s. 9). 

Scope. — ^This section is not intended to subject a member of an unlawful as- 
sembly to punishment for every offence which is committed by one of its membets 
during the time they are engaged in the prosecution of the coitrmon object. It 
is divided into two parts : (1) an offence committed by a member of an unlarvful 
assembly in prosecution of the common object of that assembly ; and (2) an offeree 
such as the members of that assembly knew to be likely to be committed in prosecu- 
tion of that object. In order to bring a case within the provision of this section 
the act must be done with a view to accomplish the common object of the unlawful 
assembly, or it must be proved that the offence, though not committed in prosecution 
of the common object of the unlawful assembly, is one which the accused knew would 
be likely to be committed in prosecution of the common object.® The section applies 
equally in cases where offences are committed by single members of the assembly 
and in cases where offences are committed by two or more member.s of the assembly 
acting in furtherance of a common intention.* 

Once the Court can find that an offence has been committed by some member or 
members of an unlawful assembly in prosecution of the common object, then whether 
the principal offender has been convicted for that offence or not, upon the plain 
wording of this section the other members may be constructively convicted of that 
offence, provided they are found to have had the necessary intention or knowledge. 
It is not correct to say that when a member of an unlawful assembly is to be found 
constructively guilty of an offence under this section, it must be tlie same ol'fenee 
of which the principal is convicted and not some other offence.® 

Members of an unlawful assembly may have a community of object only up to 
a certain point, beyond which they nr^y differ in their objects, and the knowledge 
possessed by each member of what is likely to be conrmitted in prosecution of 
their common object wiU vary, not only according to the information at bis command, 
but also according to the extent to which he shares the community of object, and as a 
consequence of this the effect of this section may be different on different members 
of the same unlawful assembly.* 

1 . ‘In prosecution of the common object.’ — This phrase means that tlie 
offence committed was immediately connected with the common object of the un- 
lawful assembly, of which the accused w'cre members. The act must be one 
which must have been done with a view to accoirrplish the common object attri- 
buted to the members of the unlawful assembly. Where the common object of the 
unlawful assembly was to beat the men of the opposite party and one of them 
thrust a spear in the abdomen of a member of the opposite party and killed him 
and his act was unpremeditated and not contemplated by any member of the un- 

* Barendra Kumar Ghosh, (1924) (1903) S Bom. L. R. 1023; Falnaya, 

52 I. A. 40, 52, 27 Bom. L.' R. 148, 52 [1942] Lah. 470. 

Cal. 197. * Legal Btviembrancer, Bengal v. 

* Aniruddha Mana, (1924) 20 Cr. Golok Tikadar, [1943] 1 Cal. 181. 

L. J. 827, 829. <• U. S. N. Singh, (1946) 25 Pat. 21.-;. 

® Sabed AH, (1873) 20 W. R. (Cr.) « Jahiruddin, (1894) 22 Cal. 306. 

5, 11 Beng. L. R. 347; Krishnarao, 
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lawful assembly, the other members of the assembly could not be held guilty of 
murder.i 

In cases of rioting and hurt, where this section is applied, s. 71 must apply though 
separate convictions may be recorded for these separate offences, separate sentences 
should not be passed.* 

CASES. — Prosecution of common object. — Where a small compact body of men 
armed with clubs, and headed by a man carrying a gun, endeavoured to take forcible 
possession of certain lands, and one of the opponents was shot by their leader, it 
was held that they were all guilty of murder.* 

No common object. — A. large body of men belonging to one faction waylaid 
another body of men belonging to a second faction, and a fight ensued, in the course 
of which a member of the first mentioned faction was wounded and retired to the 
side of the road, taking no further active part in the affray. After his retirement 
a member of the second faction was killed. It was held that the wounded man had 
ceased to be a member of the unlawful assembly when he retired wounded, and that 
he could not, under this section, be made liable for the subsequent murder.* Where 
a number of persons went together to eject a man from a piece of land, the title of 
which was in dispute, and upon a vigorous resistance being made, one of the party, 
who was armed with.a gun, fired at and killed the resisting person, it was held that 
he was guilty of murder, but that the other members of the unlawful assembly were 
not guilty of murder under this section as the act of killing was not the common object 
of the assembly, or “likely to be committed in the prosecution of that object.”* 
150. Whoever hires or engages, or employs, or promotes, or con- 
, nives at the hiring, engagement or employment of 

Hiring, or conniving . • • , f c 

St hiring, of persons to any person to loin or become a member ot any 

join ueJawful assembly. ^ ^ ^ ii i.nv ‘-lvi v 

unlawful assembly, shall be punishable as a member 
of such unlawful assembly, and for any olfence which may be committed 
by any such iierson as a member of such unlawful assembly in pursuance 
of such hiring, engagement or employment, in the same manner as 
if he had been a member of such unlawful assembly, or himself had 
committed such offence. 


COMMENT. — This section brings witliin the reach of the law those who are 
really the originators and instigators of tlie olfences committed by hired persons. 
It deals with the case of tliose who are neither abettors nor participators of tlie 
offence committed by an unlawful assemhly. 

151. Whoever knowingly joins or continues in any assembly of five 
^ . , , . . or more persons likely to cause a disturbance of the 

continuing in assembly public peace, after such assembly has been lawfnllv 

of five or more persons 

after it has been com- Commanded io disperse, shall be punished with 

mauded to disperse. . . n * t i ^ » 

imprisonment ot cither description lor a term 
which may extend to six months, or with fine, or with both. 
Explanation . — -If the assembly is an unlay^ful assembly within the 


‘ Jtaghunandan, (1934) 10 Luck. 

320. 

* Haji, [194.3] Kar. 1.32. 

3- Hari Singh, (1878) 3 C. L. U. 49. 
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meaning of section 141, the offender will be punishable under section 
145. 


COMMENT. — Section 145 punishes the continuance in an unlawful assembly 
after it has been commanded to disperse. In this section the assembly need not 
be an ‘unlawful assembly,’ but if it is likely to cause a disturbance of the public 
peace, then joining or continuing in such assembly after it has been commanded 
to disperse is punishable. Section 127 of the Criminal Procedure Code confers 
on a Magistrate and an officer in charge of a police-station the power to disperse 
an unla^vful assembly. 

152. Whoever assaults or threatens to assault, or obstructs or 
Assaulting or obs- attempts to obstruct, any public servant in the 

w'hcn"s*uP*’«sin"rroL discharge of his duty as such public servant, in 
endeavouring to disperse an unlawful assembly, 
or to suppress a riot or affray, or uses, or threatens, or attempts to use 
criminal force to such public servant, shall be punished with imprison- 
ment of either description for a term which may extend to three years, 
or with fine, or with both. 

COMMENT. — ^The last section punished disobedience to the order of a public 
servant commanding an assembly to disperse. This section punishes more severely 
persons who assault a public servant endeavouring to disperse an unlawful assembly. 
It is intended to prevent the ase of force on a public servant in order to prevent 
him from discharging his duty. 

153. Whoever malignantly,* or wantonly,® by doing anything which 

„ is illegal, gives provocation to any person intending 

vocation witH intent to OT luiowing it to be likely that such provocation 
will cause the offence of rioting to be committed, 
shall, if the offence of rioting be committed in consequence of such 
provocation, be punished with imprisonment of either description 
if rioting be commit- fo* term which may extend to one year, or witli 
fine, or rvith both; and if the offence of rioting be 
not committed, with imprisonment of either descriiition for a term 
if not committed. which may extend to six months, or with fine, or 
with both. 


COMMENT. — A person, who maliciously or recklessly gives provocation to 
another by doing an illegal act knowing that such provocation will incite tlie otter 
to rioting, is punishable under this section. The offence under this section in- 
volves some act of origination of a riot by doing an illegal act infuriating to the 
feelings of those who ultimately come to riot. The expression “gives provocation” 
connotes such idea. This section is intended to apply to such provocative words 
or acts as do not amount directly to instigation or abetment.* The section is divided 
into two parts. If rioting is^coraniitted the punishment is more severe. 

1. ‘Malignantly ’ implies a sort of general malice.* The adverbs ‘maliciously’ 
and ‘malignantly’ are synonymous. Malice is not, as in ordinary speech, only 


* Ahmed Hasham, (1932) 35 Bom. * Kahanji, (1893) 18 Bom. 758, 
L. R. 240, 57 Bom. 329. 
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an expression of hatred or ill-will to ah individual, but means an unlawful act done 
intentionally without just cause or e.xcuse.i Malignant means extreme malevolence 
or enmity ; violently hostile or harmful. 

2. ‘Wantonly’ means reeWessly, thoughtlessly, without regard for right or 
consequences. This word gives to the offence contained in this section a far larger, 
vaguer hnd more comprehensive scope, than would be implied by the word ‘malign- 
antly’ standing alone. Tt occurs only in this section of the Code, while the word 
‘malignantly’ occurs once again in s. 270. 

CASES, — Wiere the accused wrote a pamphlet in praise of a person who was 
opposed to the High Priest of the Borah community in certain matters, but his 
real intention appeared to be to throw a deep insult at the head of the High Priest 
an insult which was likely to inflame the feelings of the followers of the High Priest 
and to lead to riot, it was held that he was guilty under this section.^ Where a 
bride and bridegroom belonging to depressed classes rode in palanquins through 
a village in spite of the protest of high caste Hindus, it was held that this was not an 
illegal act for which they could be convicted under this section.* 

153 A. Whoever by words, either spoken or written, or by signs, 

Promoting enmity ^y visiblc representations, or otherwise, pro- 
betvreen dosses. naotes or attempts to promote feelings of enmity 

or hatred between different classes^ of Her Majesty’s subjects, shall 
be punished with imprisonment which may extend to two years, or 
with fine, or with both'. 

Explanation. does not amount to an offence within the meaning of 
this section to point out, without malicious intention and with an honest 
view to their removal, matters which are producing, or tiave a tendency 
to produce, feelings of enmity or hatred between different classes of 
Her Majesty’s subjects. 

COMMENT. — This section supplements tlii law of sedition. Tt punishes persons 
who promote feelings of enmity or hatred between different classes of His Majesty's 
subjects by words, signs, or visible representations. 

Scope. — ^Adverse criticism, however pungent, misdirected or unjustified against 
a Government or Ministry, does not fall within the purview of this section. An 
attack on a Ministry is not tentamount to attacking the conununity from which that 
Ministry is wholly or principally drawn.* 

1 . ‘Promotes or attempts to promote feelings of enmity or hatred, between 
different classes.’ — ^'I'hcre must either be the intention to promote such feelings, 
or such feelings should be promoted as the result of words spoken or written. The 
words ‘promotes or tends to promote feelings of enmity ’ are to be read as connoting 
a successful or unsuccessful attempt to promote feelings of enmity. It must be the 
purpose or part of the purpose of the accused to promote such feelings, and, if it is 
no part of his purpose, the mere circumstance that there may be tendency is not 
sufficient.* Again, feelings of enmity and hatred should be aroused between two 
classes of His Majesty’s subjects, that is to say, between two sections of the people 

* Bromage v. Prosser, (1825) 4 B. * Jasnami, (I93(i) 58 All. 93-1,. 

& C. 247. * Ram, [1045] Kar. 31. 

* Jtahimatalli Mahomedalli, (1919) * Ibid. 

22 Bom. L. R. 106. 
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which can be classified as two well-defined groups, opposed to each other, e. g., 
Europeans and Indians,' Hindus and Mahomedans, rich and poor, high caste and the 
low caste people, landlords and tenants. King and subjects, oppressor and the 
oppressed.' The word ‘classes’ includes any definite and ascertainable class of 
His Majesty’s subjects. Capitalists do not constitute a class within the meaning 
of this section.' The classes referred to in this section are mutually exclusive. To 
bring any body of persons within the description of a “class” of His Majesty's 
subjects, the body of persons must possess a certain degree of importance nume- 
rically, and must be ascertained with certainty and distinguished* from any other 
class. Every group of persons cannot be designated as a class.* The “classes” 
contemplated must be not merely clearly defined and separable but also numerous. 
A small and limited group of Zamindars cannot be regarded as constituting a 
“class.”' A vague, indefinite and nameless body, even though given one name, 
may not in certain circumstances be considered as a class by itself, particularly if 
inditdduals overlap indiscriminately. At the same time, however, it is not necessary 
that the classes should be so distinct and separate as to make it always easy to put 
an individual in one class or the other. The section does not contemplate the 
penalising of political doctrines, even though of the extreme kind like communism, 
but only such writings as directly promote feelings of hatred or enmity between 
classes. But if a publication advocates forcible overthrow of all existing social 
conditions, and aims at promoting class hatred and enmity, it comes under the 
purview of this section.* 

Wliere an article in a newspaper bears a meaningthat itis calculated to produce 
hatred and enmity between two classes, the natural inference from the publication 
of such an article is that the person who published it had the malicious intention 
that it should produce such hatred and enmity.* A Hindu, who ridicules the 
Prophet of the Mahomedans not out of any eccentricity but in the prosecution of a 
propaganda started by a class of persons who are not Mahomedans, jiromotcs feelings 
of enmity and hatred between Hindus and Mahomedans, and is liable to punishment 
under this section.* 


Explanation. — Intention is the ^st of the offence under this section.' Tlie 
Explanation requires honesty and absence of malicious intention. It docs not 
amount to an offence within the meaning of the section to point out, without mSiicious 
intention and with an honest view to their removal, matters which are producing 
or have a tendency to produce feelings of enmity or hatred between different clases 
of His Majesty’s subjects. The section is never intended to apply to the case of the 
honest agitator, whose primary object is to secure redress of certain wrongs, real 
or fancied, and who is not actuated by the base mentality of a mere misebief-monger.'* 

1 54. Whenever any unlawful assembly or riot takes place, the owner 


Owner or occupier of 
land on which an un- 
lawful assembly is held. 


or occupier of the land upon which such unlawful 
assembly is held, or such riot is committed, and 
any person having or claiming an interest in such 
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^ Sariomali Mahaiana, (1943) 2‘2 
Pat. 48. 

* Gautam, [1937] All. 69. 

* Kanchanlal Chunilal, (1930) 32 
Bom. L. R. 585. 

* Shib Sharma, (1941) 16 Luck. 074. 
® Ram, [1945] Kar. 31. 

Banomali Maharana, sup. 



SECS. 1S3A-155. ] OFFENCES AGAINST PUBLIC TRANQUILLITY. 


121 


land, shall be punishable with fine not exceeding one thousand rupees, 
if he or his agent or manager, knowing that such offence is being or has 
been committed, or having reason to believe it is likely to be committed, 
do not give the earliest notice thereof in his or their power to the princi- 
pal officer at the nearest police-station, and do not, in the case of his 
or their having reason to believe that it was about to be committed, 
use all lawful means in his or their power to prevent it and, in the event 
of its taking place, do not use all lawful means in his or their power to 
disperse or suppress the riot or unlawful assembly. 

COMMENT. — Many duties of the police are by law imposed on landholders. 
The present section proceeds apparently upon a presumption that, in addition to 
any such duty, the owner or occupier of land is cognizant in a peculiar way of. 
the designs of those who assemble on his Rind, and is able not only to give the police 
notice, but also to prevent and to disperse and suppress the assembly 

Section 45 of the Code of Criminal Procedure casts upon the owners and occupiers 
of land the duty of preventing a riot on their lands. 

Knowledge, on the part of the owner or occupier of the Iand,of the acts or intentions 
of the agent, is not an essential element of an offence under this section, and he 
may be convicted under it though he may be in entire ignorance of the acts of Iiis 
agent or manager.* 

155. Whenever a riot is committed for the benefit or on behalf of 
, any person who is the owner or occupier of any 

Liability ot person . ... , f , 

for whose benefit riot land respecting which such not takes place or who 
IS committed. . . ti-i • t*. 

claims any interest m such land, or in the subject 

of any dispute which gave rise to the riot, or who has accepted or 

derived any benefit therefrom, such 'person shall be punishable with 

fine, if he or his agent or manager, having reason to believe that such 

riot was likely to be committed or that the unlawful assembly by which 

such riot was committed was likely to be held, shall not respectively 

use all lawful means in his or their power to prevent such assembly 

or riot from taking place, and for suppressing and dispersing the same. 

COMMENT. — Under the preceding section the owner of land is punishable for 
the taking place of an unlawful assembly or riot on his land. This section requires 
that the unlawful assembly or riot should take place in the interest of the owner or 
any person claiming interest in the land. The section, therefore, imposes unlimited 
fine. The preceding section refers to an unla^vful assembly, as well as a riot; this 
section refers to riot only. 

The principle on which this and the following sections proceed is to subject to 
fine all persons in whose intereot a riot is committed and the agents of such persons, 
unless it can he shown that they did rvhat they lawfully could do to prevent the 
offence. 

* M. & M. 128. 28 Cnl. 504; Payag Singh, (1890) 12 

* Kazi Zcanmddin Ahmed, (1901) All. 550. 
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156. Whenever a riot is eommitted for the benefit or on behalf of 

Liability of agent of any pcison who is the owner or oceupier of any 

beneM“‘’noV‘is ^and respecting which such riot takes place, or who 
committed. claims any interest in such land, or in the subject 

of any dispute which gave rise to the riot, or who has accepted or 
derived any benefit therefrom, 

the agent or manager of such person shall be punishable with fine, if 
such agent or manager, having reason to believe that such riot was 
likely to be committed, or that the unlwful assembly by which such 
riot was committed was likely to be held, shall not use all lawful means 
in his power to prevent such riot or assembly from taking place and for 
suppressing and dispersing the same. 

COMMENT. — ^Tbe provisions of the last two sections are made applicable by 
this section to the agent or manager of the owner or occupier of land. 

157. Whoever harbours, receives or assembles, in any house or 

„ . premises in his occupation or charge, or under his 

Harbouring -persons , . , , 

hired for an unlawful control any pcrsons, knowing that such persons 
have been hired, engaged, or employed or are about 
to be hired, engaged or employed, to join or become members of an 
unlawful assembly, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine, 
or with both. 


COMMENT. — Section 150 makes the hiring of persons to join an unlawful assembly 
punishable, whereas this section makes punishable the harbouring of such hired 
persons. It has a wider application. 

The section clearly refers to some unlawful assembly in the future and provides 
for an occurrence which may happen, not which has happened. An act of harboui ing 
a person, with the knowledge that, in some time past, he had joined or was likely 
to have been a member of an unlawful assembly, is not an offence under thia section.' 


158. Whoever is engaged or hired, or offers or attempts to be hired 
or engaged, to do or assist in doing any of the acts 


Being hired to take • i t 

part in an unlawful Specified in scction 141, shall be punished with 

of either description for a term 


assembly or not, 


imprisonment of either description 
which may extend to six months, or witli fine, or with both. 


and whoever, being so engaged or hired as aforesaid, goes armed, or 
or to go armed engages or offers to go armed, with any deadly 

weapon or with anything which used as a weapon 
of offence is likely to cduse death, shall be punished with imprison- 
ment of either description for a term which may extend to two years, 
or with fine, or with both. 


Radharaman Shaha, (1931) 58 Cal. 1401. 
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COMMENT. — ^This section is intended to punish those persons who hire them- 
selves out as members of an unlawful assembly or assist any such members. It is 
divided into two parts. Higher penalty is awarded where the accused is armed 
with a deadly weapon. 

159. When two or more persons,! by fighting in a puVjlic place,® 

Affray. disturb the public peace,® they are said to “commit 

an affray.” 

160. Whoever commits an affray, shall be punished with imprison- 

Punishment for com- nient of either description for a term which may 

nutting affray. extend to one month, or with fine which may extend 

to one hundred rupees, or with both. 

COMMENT. — The w'ord ‘affra 3 r’ is derived from the French tvord affraier, to 
terrify, and in a legal sense it is taken for a public offence to the terror of the people. 
The essence of the offence consists in the terror it is likely' to cause to the public. 

Ingredients.— This section requires three things — 

1. Two or more persons must fight. 

2. They must fight in a public place. 

3. They must disturb the public peace. 

1. ‘Two or more persons.’ — An affray requires two persons at the least. An 
unlawful assembly requires five. 

2. ‘Fighting In a public place.’ — ‘Public place’ is a place where the public 
go, no matter whether they have a right to go or not. Many shows are exhibited to 
the public on private property, yet they are frequented by the public — the public 
go there.! It is obvious that what is a pubulic place may vary from time to time, 
and what the Court has to consider is, w.as a particular place at the time public ? 
— a place where the public undoubtedly were.^ An omnibus,® a railway platform,* 
a public urinal,* and a goods yard of a railway station,® are public places. A private 
chabutra adjoining a public thoroughfare,’ a railway station and platform at a time 
when no train is due, except a goods train,® alb not public places. 

No quarrelsome or threatening words without exchange of blows will amount 
to an affray. The offence postulates the commission of a definite assault or a breach 
of the peace. 

In a public place two persons attacked and overpowered another person, who 
merely defended himself. It was held that the two persons were guilty of affray, as 
there was a “fighting” in a public place, notwithstanding the fact that the third 
person only defended himself in exercise of his right of private defence.® WTiere 
two brothers were found quarrelling and abusing each other on a public road in 
a town and a large crowd gathered and the traffic was temporarily suspended, but 
no actual fight took place, it was held that no affray was committed.’® 

3. ‘Disturb the public peace,’ — An affray is an offence against the public 
peace because it is committed in a public place and is likely to cause general alarm 
and disturbance. 

’ Wellard, (1884) 14 Q. B. D. 63, ® Cmmji v. G. I. P. Jty., (1902) 4 

66, 67. Bom. L. R. 290, 20 Bom. 609. 

® Per Coleridge, C. J., in ibid., p. 60. ’ Sri Lai, (1895) 17 All. 166. 

® Holmes, (1853) 3 C. & K. 360. ® Madan Mohan, (1883) 3 A. W. 

* Davis, (1857) 20 L. J. Ex. 393. N. 197. 

‘ Harris, (1871) L. R. 1 C. C. R. “ Babu Bam, (1930) 53 .All. 229. 

282. ’® Jagannath Sah, [1937] O.W.N. 37. 
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Affray and riot, — .An affray differs from a riot. 

(1) An affray cannot be committed in a private place, a riot can be. 

(2) An affray can be committed by tmo or more persons, a riot, by/itie or more. 

Affray and assault. — .An affray differs from an assault — 

(11 The former must be committed in a public place; the latter may take place 
anywhere. 

(2) The former is regarded as an offence against the public peace; the latter, 
against the person of an individual. .An affray is nothing more than an assault 
committed in a public place and in a conspicuous manner, and is so called because 
it affrighteth and maketh men afraid. 


CHAPTER IX. 

Of Oefences by or reevting to Public Servants. 

Thi.s Chapter deals with two cla.s.ses of offences, of which one can be committed 
by public servants alone, and the other comprises offences which relate to public 
servants, though they are not committed by them. 

161. Whoever, being or expecting to be a public servant, accepts 
or obtains, or agree.s to accept, or attempts to 

Publicc vifvant tak- ° 

mg firratification other obtaiii from anv person, for himself or lor anv 

than legal remuneration , , . . i-> , . i . . i ’ 

in respect of an ofBciai Other persoH, any gratification whatever, other 
than legal remuneration as a motive or reward- 
for doing or forbearing to do any official act® or for showing or forbear- 
ing to show, in the exercise of his official functions, favour or disfavour 
to any per.son, or for rendering or attempting to render any service or 
disservice to any per.son, with Jibe Central or any Provincial Govern- 
ment or Legislature, or with any public servant, as such, shall be punish- 
ed with impri.sonment of cither description for a term which may extend 
to three years, or with tine, or with both. 

L'aipZanfliions.— “Expecting to be a public servant.” If a person 
not expecting to be in office obtains a gratification by deceiving others 
into a belief that he is about to be in office, and that he will then serve 
them, he may be guilty of cheating, but he is not guilty of the offence 
defined in this section. 

“Gratification.” The word “gratification” is not restricted to 
pecuniary gratifications, or to gratifications estimable in money. 

“Legal remuneration.” The words “legal remuneration” are not 
restricted to remuneration which a public servant can lawfully demand, 
but include all remuneration which he is permitted by the Gov^ernment, 
which he serves, to accept. 

“A motive or reward for doing.” A person who receives a grati- 
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fication as a motive for doing what he .does riot intend to do. or as a 
reward for doing what he has not done, comes within these words. 

ILLUSTRATtONS. 

<a) A, a munsif, obtains from Z, a banker, a situation in Z’s bank for A’s brother, 
as a reward to A for deciding a cause in favour of Z. A has coniinitted the offence 
defined in this section. 

<b) A, holding the office of Resident at the Court of a subsidiary Power, accepts 
a iakh of rupees from the Minister of that Power. It does not appear that A accepted 
this sum as a motive or reward for doing or forbearing to do any particular official 
act, or for rendering or attempting to render any particular service to that Power 
with the British Government. But it docs appear that A accepted the sum as a 
ihotive or reward for generally showing favour in the exercise of his official functions 
to that Power. A has committed the offence defined in this section. 

fc' A, a public servant, induces Z erroneously to believe that A’s influence 
with the Government has obtained a title for Z, and thus induces Z to give A money 
as a reward for this service. A has committed the offence defined in this section. 

COMMENT. — ^This section is intended to prevent public servants from taking 
bribes in any shape whatsoever. 

A charge under this section is one which is easily and may often be lightly made 
but is, in the very nature of things, difficult to establish, as direct evidence in most 
cases is meagre and of a tainted nature. These considerations cannot however be 
suffered to relieve the prosecution of any part of the burden which rests upon it to 
establish the charge beyond reasonable doubt. If after everything that can legi- 
timately be considered has been given its due weight, room still exists for taking 
the view that however strong the suspicion raised against the accused every reason- 
able possibility of innocence has not been excluded, he is entitled to an acquittal.^ 

1. ‘Legal remuneration’ means what is given to a public servant by the 
Government which he serves or by any person having authority from that Govern- 
ment to giv'e, — or what is given to him by any person wliosoever if the Government 
permits him to accept the gift.'= > 

The words of the section exclude the defence that the benefit bargained for was 
to go to somebody else, and also the notion that an officer is protected if he agrees 
to let his official acts be swayed by the motive of accepting a gratification to be 
used for advancing some public not private object, such as cliarity, science or religion. 
The sweepers of a certain village having been suspended from their office for some 
months, a meeting of the villagers was held at the house of the Patel (headman) 
at wliich tile Patel was present, to consider the question of their restoration to office, 
and an agreement was there come to that they should be restored on their paying 
Rs. 300 towards the repair of the village temple, it was held that the Patel being a 
public servant was guilty of an offence under this section.® 

A convict warder who accepted gratification from a prisoner for smuggling certain 
papers to some one outside the jail was held to have committed this offence.® 

Where a judicial officer went in company with a litigant in his Court to a cloth 
shop and accepted a present of cloth which was paid for by that litigant to gain favour 
with the Judge in his suit, it was held that this offence was committed.* In the 

*■ Hector Huntley, [1944] F. C. R. * Saijin jRasitl, (1924) 26 Bom. L- 
262, 23 Pat. 517. R. 267. 

= M. & M. 135. * BWmrao, (1924) 27 Bom. L. R. 120. 

® Appaji, (1896) 21 Bom. 517, 520. 
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ease of bribery, it is not necessary to show that as a matter of fact favour was shown 
to the person who offered the bribe. It is sufficient if he is led to believe that the 
decision would go against him if he did not give the Judge a present.^ 

2. ‘A motive or reward.’ — These words will not allow a public servant to 
justify his acceptance of a gift or bribe by urging that the order passed by him 
was nevertheless a just one and against the very person from whom he received 
the bribe. 

When a bribe has been given it is immaterial to inquire what, if any, effect the 
bribe had on the mind of the receiver.* Tlie taking of a bribe by a head clerk to 
influence a Judge in his decision is sufficient for a legal conviction whether the 
head clerk does or does not influence or try to influence that officer.* One R being 
desirous of getting his name registered as a candidate for the post of copyist in a 
Court was told by the accused, the head-peon, that it w'ould be necessary to make 
a present to the Clerk of the Court before R could get what he wished and it was 
agreed between them that Rs. 20 should be paid. It was held that the accused 
was guilty of an offence under this section.* 

3. ‘Official act.’ — It must be an act or omission in connection with the official 
functions of the accused.* The Madras High Court is of opinion that the section 
is not confined to cases in which the illegal gratification is taken for doing an official 
act, and it is an offence under the section for a public servant to accept any gratifica- 
tion other than legal remuneration as a motive or reward for rendering or attempting 
to render any service to anyone with any public servant as such.* IVhere A was 
arrested without warrant and later detained by an Excise Sub-inspector, the assist- 
ance of certain police-officers having been requisitioned in this behalf, and the police- 
officers accepted a certain sum by way of gratification as a motive or reward for 
forbearing in c-oncert with the excise officer to send up A for trial, it was held that in 
forbearing to send up A for trial, the police-officers forbore to do an official act within 
the meaning of this section, and were consequently guilty under the section.’ 

Accomplice.— The mere presence of a person on the occasion of the giving of 
a bribe, and his omission to jiromptly inform the authorities, do not constitute him 
an accomplice, unless it can be showmthat he somehow co-operated for the payment 
of the bribe, or was instrumental in the negotiations for the payment.® 

Abetment — A person offering a public servant an illegal gratification for any 
of the purposes stated in tiie section is liable for abetment of an offence under 
this section.® It is sufficient to constitute an offence under this section and s. 116 
that there was an offer of a bribe to a public servant, in the belief that he had an 
opportunity or power in the exercise of liis official functions to show the offerer 
a desired favour, although the public servant had in reality no such power.’® The 
section does not require that the public servant must in fact be in a position to do 
the official act, favour or service at the time.** While a suit was pending before a 
Subordinate Judge, he was approached by one J who told him that the plaintiff 


’ Bhimrao, (1924) 27 Bom. L.R. 120. 

* Indra Nath Banerjec v. E. G. 
Booke, (1909) 14 C. W. N. 101. 

* Kalecchurn Serishtadar, (1865) 3 
W. R. (Cr.) 10. 

* Ghulam Muhammad, (1916) P. R. 
No. 9 of 1917. 

* Abdul Aziz, (1883) 3 A. W'. N. 
179. 

* Ramaahandriah, (1927) 51 Mad. 86. 


7 AJzalm Bahman, (1942) 22 Pat. 
76. 

8 Deodhar Siugh, (1899) 27 Cal. 144. 
® Maganlal and Molilal, (1889) 14 

Bom. 115; Ahad Shah, (1917) P. R. 
No. 18 of 1918. 

Ajudhia Prasad, (1928) 51 AU. 

467. 

“■ Phul Singh, [1942] Lah. 402. 
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would give him Rs. 10,000 if he would decree the suit. The Judge at once turned 
him out of the house. A few days later, one M, who was a priest of the plaintiff, 
came to see the Judge at his house. The Judge had reason to suspect him to be an 
emissary of the plaintiff for the purpose of offering him a bribe; and with the 
intention of setting a trap for the man the Judge himself suggested his willingness 
to take a bribe, and an amount and a date were settled. On the date fixed M and 
D, the son of the plaintiff, came with the money and handed it over to the Judge, 
whereupon they were arrested by certain olficers who had been concealed in the 
house by the Judge. J, D and M were tried under this section read with s. 116. 
It was held that as J did not offer any bribe, nor was he or claimed to be an agent or 
representative of the plaintiff, his statement, or expression of opinion, that the 
plaintiff would be willing to offer a bribe did not amount to an abetment of the 
offence under this section; and that D and M were guilty of abetment of an offence 
under this section, although they only complied with a demand made by the public 
servant, and although the public servant had no guilty intention of receiving the 
money as a bribe.r 

There is no rule of law or social morality which warrants a discrimination in favour 
of the giver as distinguished from the taker of the illegal gratification 

Attempt. — To ask for a bribe is an 'attempt to obtain one and a bribe may be 
asked for as effectually in implicit as in explicit terms.® A mere offer to pay an 
illegal gratification to a public servant, although no money or other consideration 
is actually produced, amounts to an attempt to bribe.‘ 

162. Whoever accepts or obtains, or agrees to accept, or attempts 

to obtain, from any person, for himself or for any 
in OTdl?fby®cwmpt‘’OT Other pcrson, any gratification whatever as a motive 
^ubUo senanL reward for inducing, by corrupt or illegal means, 
an^r public servant to do or to forbear to do any 
official act, or in the exercise of the official functions of such public 
servant to show favour or disfavour to any person, or to render or 
attempt to render any service or disservice to any person with the 
Central or any Provincial Government or Legislature, or with any 
public servant, as such, shall be punished with imprisonment of either 
description for a term which may extend to three years, or with fine, 
or with both. 

COMMENT. — A person, who accepts for himself, or for some other person, a 
gratification for inducing, by corrupt or illegal means, a public servant to forbear 
to do a certain official act, is punishable under this section. The public servant 
is to be induced by corrupt or illegal means. The next section deals with the case 
where the public servant is induced by personal influence. 

163. Whoever accepts or obtains, or agrees to accept or attempts to 

Taking rratifleation, obtain, from any person, for himself or for any other 

person, any gratification whatever, as a motive or 
servant. reward for inducing, by the exercise of personal 

® Chmibe Dinkar Jiao, (1933) 53 Ratan Moni Dey, (1905) 32 Cal. 292. 
All, 654. * Rameshwar Singh, (1924) 3 Pat. 

» Kesri Chand, [1945] All. 450. 647. 

® Baldeo Sakai, (1879) 2 All. 253; 
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influence, any public servant to do or to forbear to do any official act, 
or in the exercise of the official functions of such public servant to show 
favour or disfavour to any person, or to render or attempt to render 
any service or disservice to any person with the Central or any Pro 
vincial Government or Legislature, or with any public servant, as such, 
shall be punished with simple imprisonment for a term which may 
extend to one year, or with fine, or with both. 

ILLUSTRATION. 

An advocate who receives a fee for arguing a case before a Judge; a person who 
receives pay for arranging and correcting a memorial addressed to Government, 
setting forth the services and claim.s of the memorialist; a paid agent for a condemned 
criminal, who lays before the Government statements tending to show that the 
condemnation was unjust, — are not within this section, inasmuch as they do not 
exercise of profess to exercise personal influence. 

COMMENT. — Sections 162 and 163 only apply to cases where the party who 
is to exercise corrupt or undue influence decs so for a consideration obtained from 
a third person. If he does so, without receiving any gratification, to serv'e his 
own private interest, or for the benefit of another, whether voluntarily or upon 
solicitation, no offence is committed under these sections. If guilty at al), he can 
only be guilty as an abettor. 

It will follow, therefore, that if the act done is not an offence in the public servant, 
it is no offence in the person who instigates him to it. Hence, a person, who, of his 
own accord, or without being himself bribed, offers any gratification wliatever to 
a public servant, will be punishable as an abettor of the offence in s. 1 01 . 

164. Whoever, being a public servant, in respect of whom either of 
Punishment for abet- the otfences defined in the last two preceding 

of^offences'’de8nS'^n Sections is TOmmitted, abets the offence, shall be 
section 162 or 163. punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both. 

ILLUSTRATION. 

A is a pubiic serv'ant. B, A’s wife, receives a present as a motive for soliciting 
A to give an office to a particular person. A abets her doing so. B is punishable 
with imprisonment for a term not exceeding one year, or with fine, or with both, 
A is punishable with imprisonment for a term which may extend to three years, or 
with fine, or with both. 

COMMENT. — This section is one of the express provisions for the punishment 
of abetment referred to in s. 109. Enhanced punishment is provided for an offence 
which would have been punishable under the provisions of abetment of an offence. 

165. Whoever, being a public .serv'ant, accepts or obtains, or agrees 
Public servant ob- to acccpt or attempts to obtain, for himself, or 

taming valuable thing, * • • u i- 

wiihout consideration, for anv othcF person, anv valuable thing without 

from person concerned ^ 

in proceeding or busi- Consideration, or for a consideration which he knows 

ness transacted by such . i • i . 

pubhc servant. to be inadequate. 
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from any person whom he knows to have been, or to be, or to be 
likely to be concerned in any proceeding or business transacted or about 
to be transacted by such public servant, or having any connection 
with the official functions of himself or of any public seivant to whom 
he is subordinate, 

or from any person whom he know's to be interested in or related to 
the person so concerned, 

shall be punished with simple imprisonment for a term which may 
extend to two years, or with fine, or with both. 

lLt.USTRATIONS. 

(а) A, a Collector, hires a house of Z, who has a settlement case pending before 
him. Tt is agreed that A shall pay fifty rupees a month, the house being such that, 
if the bargain were made in good faith. A would be required to pay two hundred 
rupees a month. A has obtained a valuable thing from Z without adequate considera- 
tion. 

(б) A, a Judge, buys of Z, who has a cause pending in A’s Court, Government 
promissory notes at a discount, when they are selling in the market at a premium. 
A has obtained a valuable thing from Z without adequate consideration. 

(c) Z's brother is apprehended and taken before A, a Magistrate, on a charge 
of perjury. A sells to Z shares in a bank at a premium, when they are selling in 
the naarket at a discount. Z pays A for the shares accordingly. The money so. 
obtajined by A is a vlauabie thing obtained by him without adequate consideration- 

OOMMENT. — Public servants are prohibited from taking presents under this: 
section, just as they are prohibited from taking any gratification under s. 161. 
It they were allowed to take presents they might be induced to take bribes in the- 
shape of presents. Under s. 161 the gratification is taken as a motive or reward 
for doing or forbearing to do an official act; under this section the question of motive- 
or reward is not material as the section p-johibits the taking of a thing withouit 
caosideration from a person having any conneetion with the official functions of the 
public servants. 

166. Whoever, being a public servant, knowingly disobeys any 
direction of the law as to the way in which he is to 
oiSing‘iaw!^*in^ conduct himself as such public servant, intending 
fc^uae injury to any cause, or knowing it to bc likely that he will, 
by such disobedience, cause injury to any person, 
shall be punished with simple imprisonment for a term which may 

extend to one year, or with fine, or with both. 

«■ 

ILl/USTBATION, 

A, being an officer directed by law to take property in execution, in order to 
satisfy a decree pronounced in Z’s favour by a Court of Justice, knowingly disobeys 
that direction of law, with the knowledge that he is likely thereby to cause injury 
to Z. A has committed the offence defined in this section. 

COMMENT. — The offence under this section consists in a wilful departure from 
the direction of the law intending to cause injury to any person. Mere breach of 
departmental rules will not bring a public servant within the purview of this section. 

I. P. C.— 9 
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167. Whoever, being a public servant, and being, as such public 
Public servant fram- Servant, charged with the preparation or transla- 


ing an incorrect docu- 
ment with intent to 
cause injury. 


tion of any document, frames or translates that 
document in a manner which he knows or believes 


to be incorrect, intending thereby to cause or knowing it to be likely 
that he may thereby cause injury to any person, shall be punished with 
imprisonment of either description for a term which may extend to 
three years, or with fine, or ivith both. 

COMMENT. — The preceding section deals generally with the disobedience of 
any direction of law; this section deals with a specific instance, viz. that of framing 
an incorrect document with intent to cause injury. It is similar to s. 218. 


168. Whoever, being a public servant, and being legally bound 
Public servant un- as such pubUc Servant not to engage in trade, 
trade. engages in trade, shall be punished with simple 

imprisonment for a term which may extend to one year, or with line, 


or with both. 

COMMENT.— This section punishes those public servants wo are legally bound 
not to engage in trade. If public servants were allowed to trade they would fail to 
perform their duties with undivided attention. Being in oflicial position they could 
easily obtain unfair advantages over other traders. 

169. W^hoever, being a public servant, and being legally bound as 
such public servant, not to purchase or bid for 
lawfuUy buying or bid- certain property, purchases or bids lor that pro- 
ding for properly. pcrty, cither in his own name or in the name of 
another, or jointly, or in shares with others, shall be punished with 
simple imprisonment for a term which may extend to two years, or 
with fine, or with both; and the property, if purchased, shall be con- 


fiscated. 

COMMENT. — -This section is merely an extension of the principle enunciated 
in the last section. It prohibits a public servant from purchasing or bidding for 
property which he is legally bound not to purchase. 


170. Whoever pretends to hold any particular office as a public 
Personating o pubLo Servant,^ knowing that he does not hold such office 
or falsely personates any other person holding such 
office, and in such assumed character does or attempts to do any act^ 
under colour of such office,® shall be punished with imprisonment of 
either description, for a term which may extend to two years, or with 
fine, or with both. 


Ingredients. — The section requires two things — 

1. A person (a) pretending to hold a particular office as a public servant, knowing 
that he does not hold such olliee, or (6) falsely personating any other person holding 
sitch olficc. 

2. Such person in such assumed character must do or attempt to do an act under 
colour of such office. 
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COMMENT. — Mere personation is not an offence under tliis seclion. The person 
personating must do or attempt to do some act under colour of the office of the 
public servant ■whom he personates. Section 140 punishes the person who wears 
the garb or carries the token used by a soldier. This section punishes a person 
who does any act in the assumed character of a public servant. 

1. ‘Pretends to hold any particular office as a public servant. ’ — It must be 
an existing office. If it is uncertain who legally fills the office, a person doing an 
official act, in pursuance of what he honestly believes to be his lawful title to the 
office, does not come within this section. 

2. ‘Any act.’ — It is not necessary that the act done or attempted to be done 
should be such an act as might legally be done by the public servant personated. 
The accused was .arrested when he was demanding one anna’s worth of fruit from 
a fruit-seller for one pice on the representation that he was a head constable, which 
in fact he was not. It was held that if he pretended to be a police-officer and tried 
as such police-officer to extort money or things from a fruit-seller, he was guilty 
of an offence under this section.* A person who poses as a Government servant 
and by so doing obtains of another services which he would not otherwise have 
obtained and which the other person was bound to give on demand by a Government 
officer commits an offence under this section.- 

3. ‘Colour of such office. — -An act is done ‘under colour of’ an office, if it is 

an act having some relation to the office, which the actor pretends to hold. If 
it has no relation to the office, as if A pretending to be a servant of Government, 
travelling through a district, obtain money, provisions, etc., the offence may amount 
to cheating under s. 415, but is not punishable under this section.’ The act done 
under colour of office must be an act which could not have been done without 
assuming official authority. IVhere the accused avoided paying a one anna platform 
charge by pretending upon entering the station platform that he was an officer of 
the Criminal Investigation Department, it being a custom of the railway company 
not to require from such officers a platform tacket, it was held that this did not 
constitute an offence under this section.’ But the offence of cheating ■was manifestly 
committed. ^ 

171. Whoever, not belonging to a certain class of public servants, 
wears any garb or carries any token resembling 
Tyhr“tokef“^sed Ty g^^b Of tokcn uscd by that class of pubUc 

fiau'iMent talent Servants, with the intention that it may be believed, 

or with the knowledge that it is likely to be be- 
lieved, that he belongs to that class of public servants, shall be punished 
with imprisonment of either description for a term which may extend 
to three months, or with fine which may extend to two hundred rupees, 
or with both. 

COMMENT. — Under this section the offence is complete, although no act is 
done or attempted in the assumed official character. The mere circumstance of 
wearing a garb, or using a token, with the intention or knowledge supposed, is 
sufficient. It is not necessary that something should pass in words. If any act 
is done then the preceding section will apply. 

Under s. 140 wearing the garb or carrying the token of a soldier is made punishable. 

* Aziz-ud-din, (1904) 27 All. 294. ’ Sukhdeo Pathak, (1917) 3 P. L. 

’ Bashirullakkan, [1942] Nag. 484. J; 389. 

’ M. & M. 142. 
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CHAPTER IXA. 


Of Offences relating to Elections. 


17iA. For the purposes of this Chapter — 

{a) “candidate” means a person who has been nominated as a 
“Candidate,” “elec- Candidate at any election^ and includes a person 
total light” deaned. when an election is in contemplation, holds 

himself out as a prospective candidate thereat; provided that he is 
subsequently nominated as a candidate at such election ; 

(b) “electoral right” means the right of a person to stand, or not 
to stand as, or to withdraw from being, a candidate or to vote or re- 
frain from voting at an election. 


COMMENT. — ^This chapter was introduced in the Code by the Indian Elections 
Offences and Inquiries Act (XXXIX of 1920'. It seeks to make punishable under 
the ordinary penal law, bribery, undue influence, and personation, and certain other 
malpractices at elections not only to the Legislative bodies, but also to membershij) 
of public authorities where the law prescribes a method of election; and, further, 
to debar persons guilty of malpractices from holding positions of public responsibility 
for a specific period 

I. ‘Election.’ — ‘Election’ is defined as including election to all classes oi 
public bodies where such a system is prescribed by law {viiJe Explanation 3 to s. 21, 
Kupra). 


171B. (7) Whoever— 

{i) gives a gratification to any person with the object of inducing 
Bribery. him Or any other person to exercise any electoral 

right or of rewarding any persoji for having exercised any such right ; 
or 


(it) accepts either for himself or for any other person any grati- 
fication as a reward for exercising any such right or for inducing or 
attempting to induce any other person to exercise any such right, 
commits the offence of bribery ; 

Provided that a declaration of public policy or a pi’omise of public 
action shall not be an offence under this section. 

(2) A person who offers, or agrees to give, or offers or attempts to 
procure, a gratification shall be deemed to give a gratification. 

(3) A person who obtains or agrees to accept or attempts to obtain 
a gratification shall be deemed to accept a gratification, and a person 
who accepts a gratification as a motive for doing what he does not 
intend to do, or as a reward for doing what he has not done, shall be 
deemed to have accepted the gratification as a reward. 

^ Statement of Objects and Reasons, s. 4 . 

Gazette oj India. 1920, Part V, p. las. 
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COMMENT. — ^This section defines the offence of bribery at an election. 

‘Bribery’ is defined primarily as the giving or acceptance of a gratification either 
as a motive or as a reward to any person, either to induce him to stand, or not to 
stand as, or to withdraw from being, a candidate or to vote or refrain from voting 
at an election. It also includes otters or agreements to give or offer and attempts 
to procure a gratification for any person. ‘Gratification’ is already explained 
in s. 161 of the Penal Code and is not restricted to pecuniary gratifications or to 
gratifications estimated in money.‘ 

Sub-clause (21. — -‘Offers.’ — ^By this clause the attempt to corrupt is made 
equivalent to the complete act. 

Treating. — Treating will be bribery if refreshment is given or accepted with the 
intent required by law.® The gist of the offence of treating is the corrupt induce- 
ment to the voter to vote or refrain from voting, which may be given at any time, 
although for obvious reasons it is usuaDy given at or shortly before the election. 
‘Treating’ is defined in s. 171E. 

171C. (1) Whoever voluntarily interferes or attempts to interfere 

Undue influence at with the free bxercise of any electoral right commits 
eiecOona. offgnce of imduc influence at an election. 

(2) Without prejudice to the generality of the provisions of sub- 
section (f), whoever — 

(а) threatens any candidate or voter, or any person in whom a 
candidate or voter is interested, with injury of any kind, or 

(б) induces or attempts to induce a candidate or voter to believe 
that he or any person in whom he is interested will become or will be 
rendered an object of Divine displeasure or of spiritual censure, 

shall be deemed to interfere with the free exercise of the electoral right 
of such candidate or voter, within the meaning of sub-section (2). 

(J) A declaration of public policy or a promise of public action, or 
the mere exercise of a legal right without intent to interfere with an 
electoral right, shall not be deemed to be interference within the mean- 
ing of this section. 

COMMENT. — ^This section defines ‘undue influence at elections.’ 

Undue influence at an election is defined as the voluntary interference or attempted 
interference with the right of any person to stand, or not to stand as, or withdraw 
from being, a candidate, or to vote or refrain from voting. This covers all threats 
of injury to person or property and all illegal methods of persuasion and any inter- 
ference with the liberty of the candidates of the electors. The inducing or attempting 
to induce a perso n to beliey.e .that he .will become the object of Divine displeasure is 
.also in terference. It is not, however, interference within the meaning of the clause 
to make aTdeclaration of public policy or a promise of public action. 

Where an attempt or threat is proved, it is unnecessary to prove that any person 
was in fact prevented from voting because the offence is complete. 

CASE. — On the night preceding the day of an election a candidate (complamant) 

® Statement of Objects and Reasons, s. 8. 

Gazette of India, 1920, Part V, p. 135, * llnd. 
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was prevented, frona coming out of his house to canvass for votes, by his rival 
candidate and others (accused) who were picketing the complainant’s house. It 
was held that on these facts the accused had not interfered or attempted to interfere 
with the free exercise of an electoral right or threatened any candidate or voter with 
injury; and no prinui fade case under this section was made out.' 

171D. Whoever at an election applies for a voting paper or votes 
Personation at elec- i^i the name of any other person, whether living or 
dead, or in a fictitious name, or who having voted 
once at such election applies at the same election for a voting paper 
in his own name, and whoever abets, procures or attempts to procure 
the voting by any person in any such way, commits the offence of 
personation at an election. 

COMMENT. — This section defines ‘personation at elections.’ It covers a person 
who attempts to vote in another person’s name or in a fictitious name, as well as a 
voter who attempts to vote twice and any person who abets, procures, or attempts 
to procure, such voting. v 

The accused must have been actuated by a corrupt motive.® 

The applicant was accused of having abetted the personation of a voter at a 
Municipal election in that, not being himself acquainted with the person who came 
forward to vote, he had, on the advice of others, put his name to a “signature 
sheet” in token that the thumb mark made by the voter was that of the person 
entitled to vote under a certain name on the electoral roll. It was held that, inas- 
much as the acts done by the applicant apparently constituted the specific offence 
provided for by s. 1711', he could only be tried for that offence, and could not be 
tried for abetment of the general offence provided for by s. 465.® 

17 IE. Whoever commits the offence of bribery shall be punished 
Punishment for bri- with imprisonment of either description for a term 
which may extend to one year, or with fine, or 
with both ; * 


Provided that bribery by treating shall be punished with fine only. 
Explanation. — ‘Treating’ means that form of bribery where the 
gratification consists in food, drink, entertainment, or provision. 

171 F, Whoever commits the offence of undue influence or persona- 
Puni.shment for un- tion at an elcction shall be punished with imprison- 
sonation at an election, ment of either description for a term which may 
extend to one year, or with fine, or with both. 

171G. Whoever with intent to affect the result of an election 


False statement in 
connection with an 
election* 


makes or publishes any statement purporting to 
be a statement of facts which is false and which he 
either knows or believes to be false or does not 


believe to he true, in relation to the personal character or conduct of 


any candidate shall be punished with fine. 


® Ram Saran Das, (1926) 7 Lab. ® Ecn/raj/ya, (1929) 53 Mad. 444. 
218. “ Ram Nalh, (1924) 47 All. 268. 
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COMMENT. — False statements of fact in relation to the personal character 
or conduct of a candidate are penalised by this section. General imputations of 
misconduct unaccompanied by any charges of particular acts of misconduct cannot 
properly be described as statements of fact within the meaning of this section.^ 

An offence under this section is not a species of the more general offence of defa- 
mation. There may be cases under this section W'hich do not fall under s. 499 and 
vice versa.^ 

171H. Whoever without the general or special authority in writing 

Illegal payments in ^ Candidate incuTS 01' authorises expenses on 
eonnection with an account of the holding of any public meeting, or 
upon any advertisement, circular or publication, 
or in any other way whatsoever for the purpose of promoting or pro- 
curing the election of such candidate, shall be punished with fine which 
may extend to five hundred rupees : 

Provided that if an}'- person having incurred any such expenses not 
exceeding the amount of ten rupees without authority obtains within 
ten days from the date on which such expenses were incurred the ap- 
proval in writing of the candidate, he shall be deemed to have incurred 
such expenses with the authoritj)- of the candidate. 

COMMENT. — This section makes it illegal for any one, unless autliorized by a 
candidate, to incur any expenses in connection witli the promotion of the candidate’s 
election. 

1711. Whoever being required by any law for the time being in 

Failure to keep elec- foi'ce or any Tule having the force of law to keep 
Hon accounts. accounts of expenses incurred at or in connection 

with an election fails to keep such accounts shall be punished with 
fine which may extend to five hundred rappees. 

COMMENT. — This section punishes failure to keep accounts of expenses incurred 
in connection with an election, if such accounts are required to be kept by any law 
or rule having the force of law. 


CHAPTER X. 

Of CONTEMPTS OF THE LAWFUL AUTHORITY OF 
Public Servants. 

This Chapter deals with penal pro-visions intended to enforce obedience to the 
la-wful authority of public servants. Contempts of the lawful authority of Courts 
of Justice, officers of Revenue, officers of Police, and other public servants are 
punishable under this head. 

^ BadlMkrishrm Ayyar, (1932) 55 * Bhagolelal, [1942] Nag. 208. 

Mad, 791. 
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172. Whoever absconds^ in order to avoid being served with a sum- 

. mons, notice or order® proceeding from any public 

Absconding to avoid , •.i , i i t 

service of summons Servant legally competent, as such public servant, 
or other proceeding. issue such summons, noticc or order, shall be 

punished with simple imprisonment for a term which may extend to 
one month, or with fine which maj’^ extend to five hundred rupees, or 
with both'; 

or, if the summons or notice or order is to attend in person or by 
agent, or to produce a document in a Court of Justice, with simple 
imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

COMMENT. — Absconding to avoid service of summons or other proceeding is 
similar to non-attendance in obedience to an order from a public servant. The 
object of this section is to punish an offender for the contempt his conduct indicates 
of the authority whose process he disregards. 

The second clause applies where the summons, notice or order is (1) for attendance 
in Court; or (2) tor production of a document. 

1. ‘Absconds.’ — This term is not to he understood ns implying necessarily 
that a person leaves the place in which he is. Its etymological and its ordinary 
sense is to hide oneself; and it matters not whether a person departs from a place 
or remains in it, if he coneals himself; nor does the term apply only to the com- 
mencement of the concealment. If a person, having concealed himself before process 
issues, continues to do so after it is issued, he absconds.* 

2. ‘Summons, notice or order.’ — ^The ‘summons,’ noticc or order referred 
to should })e addressed to the same person whose attendance is required and who 
absconds to.avoid being served with such a ‘summons, notice or order.’ A warrant 
is not an order served on an accused, it is simply an order to the police to arrest him.* 
It is not an offence under this sectiofc to abscond to avoid arrest under a warrant.* 


173. Whoever in any manner intentionally prevents the serving 
Preventing service of on himself. Or ou any other person, of any 
MX™"o7preventmg summons, iioticc or order proceeding from any 
publication thereof. public Servant legally competent, as such public 
servant, to issue such summons, notice or order, 

or intentionally prevents the lawful affixing to any place of any such 
summons, notice or order. 


or intentionally removes any such summons, notice or order from any 
place to which it is lawfully affixed, 

or intentionally prevents the lawful making of any proclamation, 
under the authority of any public servant legally competent, as such 
public servant, to direct such proclamation to be made, 

shall be punished Avith simple imprisonment for a term which may 


* Srinivasa Ayyangar, (1881) 4 Mad. * Lakshmi, (1881) Unrep. Cr. C. 152. 
393, 397. * Annawdin, (1923) 1 Ran. 218. 
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extend to one month, or with fine which may extend to five hundred 
rupees, or with both ; 

or, if the summons; notice, order or proclamation is to attend in 
person or by agent, or to produce a document in a Court of Justice, 
with simple imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

COMMENT. — This section punishes intentional prevention of the service of 
summons, notice or order. 

A refusal to sign a summons,* a refusal to receive a sununons,* and the throw- 
ing down of a summons after service,’ do not constitute the offence of intentionally 
preventing the service of a summons under this section. Under the Criminal Pro- 
cedure Code the mere tender of a summons is sufficient and a refusal by a person 
to receive it does not expose him to the penalty of this section. Actual delivery is 
not necessary to complete the service.* 

174. Whoever, being legally bound to attend in person or by an 
agent at a certain place and time in obedience to 

Non-attendance in ® , 

obedience to an order a summons, iiotice, OTcler or proclamation proceed- 

from public servant. . „ .in . . 

ing from any public servant legally competent, as 
such public servant, to issue the same, 

intentionally omits to attend at that place or time, or departs from 
the place where he is bound to attend before the time at which it is 
lawful for him to depart, 

shall be punished with simple imprisonment for a term which may 
extend to one month, or with fine which may extend to five hundred 
rupees, or with both ; 

or, if the summons, notice, order fit proclamation is to attend in 
person or by agent in a Court of Justice, with simple imprisonment for 
a term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

ILLUSTRATIONS. 

(a) A, being legally bound to appear before the Supreme Court at Calcutta 
in obedience to a subpoeila issuing from that Court, intentionally omits to appear. 
A has committed the offence defined in this section. 

16) A, being legally bound to appear before a Zila Judge, as a witness, in obedience 
to a summons issued by that Zila Judge, intentionally omits to appear. A has 
committed the offence defined in this section. 

COMMENT. — ^The offence contemplated by this section is an intentional omission 
to appear — 

(1) at a particular specified' place in British India,* 

* Kalya Fakir, (1868) 5 B. H. C. 200 (n), 1 Weir 79. 

(Cr. C.) 34; Krishna Gobinda Das, * 5a6deo B«i, (1918) 40 All. 577. 

(1892) 20 Cal. 358. * Jiam Saran, (1882) 5 All. 7. 

’ Punamalai, (1882) 5 Mad. 199. • Paranga, (1893) 16 Mad. 463. 

* Arumuga Nadan, (1881) 5 Mad. 
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(2) at a particular time, 

(3) before a specified public functionary, 

(4) in obedience to a summons, notice or order (written or verbal)* not defective 
in form,* and 

(5) issued by an officer having jurisdiction* in the matter. 

A conviction cannot be had unless the person summoned 

(1) was legally bound to attend, and 

(2) refused or intentionally omitted to attend.'* 

CASES. — Wilful departure before lawful time. — ^Where a man in obedience 
to a summons attended a Magistrate’s Court at 10 a.m., but finding the Magistrate 
not present at the time mentioned in the summons, departed without waiting for 
a reasonable time, it was held that he was guilty of an offence under this section.* 

Public servant absent. — Where a public servant was absent on a date fixed in 
the summons, the person summoned could not be convicted, though he purposely 
failed to attend.® 

175. Whoever, being legally bound to produce or deliver up any 

Omission to produce document to any public servant, as such, inten- 
sen’ant by person'iegai- tionally omlts SO to producc or deliver up the same, 
ly bound to produce it. punishcd with simple imprisonment for 

a term which may extend to one month, or with fine which may extend 
to five hundred rupees, or with both ; 

or, if the document is to be produced or delivered up to a Court of 
Justice, with simple imprisonment for a term which may extend to 
six months, or w’ith fine which may extend to one thousand rupees, 
or with both. 


ILLTJSTRA-nON. 

A, being legally bound to produce a^ocument before a Zila Court, intentionally 
omits to produce the same. A has committed the offence defined in this section. 

COMMENT. — This section punishes persons who refuse to produce documents 
which they are legally bound to produce before a public servant. 

176. Whoever, being legally bound to give any notice or to furnish 
„ . information on any subject to any public servant, 

Eotice or information to as such, intentionally omits to give such notice or 

public servant by per- « « i i 14. 

son legally bound to to turnisli such iniormation m the manner ana at 
' ' the time required by law, shall be punished with 

simple imprisonment for a term which may extend to one month, 
or with fine which may extend to five hundred rupees, or with both ; 

or, if the notice or information required to be given respects the 
commission of an offence, or is required for the purpose of preventing 


* Guman, (18731 Unrep. Cr. C. 75; 
(1870) 5 M. H. C. (Appx.) 15. 

* Krishtappa, (1896) 20 Mad. 31. 

* Venkaji Bhaskar, (1871) 8 B. H. C. 
(Cr. C.) 19; (1865) 1 Weir 87. 


■* Sreenath Ghose, (1868) 10 W. R- 
(Cr.) 33. 

® Kisan Bapu, (1885) 10 Bom. 93. 
• Krishtappa, sup. 
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the commission of an offence, or in order to the apprehension of an 
offender, with simple imprisonment for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, 
or with both ; 

or, if the notice or information required to be given is required by 
an order passed under sub-section ( 1 ) of section 565 of the Code of 
Criminal Procedure, 1898, with imprisonment of either description 
for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 

COMMENT. — This section applies to persons upon whom an obHgation is imposed 
by law to furnish certain information to public servants, and the penalty which the 
law provides intended to apply to parties who commit an intentional breach of 
such obligation^ and not where the public servants have already obtained the 
information from other sources. “ Several Acts have imposed obligations on the 
public to give certain kinds of information to public servants. Section 45(1) of the 
Criminal Procedure Code imposes a duty on the owner of land of giving information 
as to the commission of an offence. 

177. Whoever, being legally bound to furnish information on any 

Furnishing false in- Subject to any public servant, as such, furnishes, 
fonnation. information on the subject which he knows 

or has reason to believe to be fafse, shall be punished with simple 
imprisonment for a term which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both ; 

or, if the information which he is legally bound to give respects the 
commission of an offence, or is required for the purpose of preventing 
the commission of an offence, or in order to the apprehension of an 
offender, with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

ILLUSTRATIONS. 

{al A, a landholder, knowing of the commission of a murder within the limits 
of his estate, wilfully misinforms the Magistrate of the district that the death has 
occurred by aceident in consequence of the bite of a snake. A is guilty of the defence 
defined in this section . 

(6) A, a village watchman, knowing that a considerable body of strangers has 
passed through his village in order to commit a dacoity in the house of Z, a wealthy 
merchant residing in a neighbouring place, and being bound, under clause 5, section 
VII, Regulation III, 1821, of the Bengal Code, to give early and punctual information 
of the above fact to the officer of the nearest police-station, wilfully misinforms the 
police-officer that a body of suspicious characters passed through the village with 
a view to commit dacoity in a certain distant plaee in a different direction. Here 
A is guilty of the offence defined in the latter part of this section. 

* Phool Chand Brojobassee, (1871) 4 Cal. 623; Pandya, (1884) 7 Mad. 486; 
16W.R. (Cr.)35. Gopal Singh, (1892) 20 Cal. 316. 

® SashiBhusan ChuckrabuUy, (1878) 
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Explanation . — In section 176 and in this section the word “offence” 
includes any act committed at any place out of British India, which, 
if committed in British India, would be punishable under any of the 
following sections, namely, 302, 304, 882, 392, 393, 394, 395, 396, 
397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459, and 460 and the 
word “offender” includes any person who is alleged to have been guilty 
of any such act. 

COMMENT. — Section 176 deals with the omission to give information ; this 
section deals with the giving of false information. Under both the sections the 
liability depends upon legal obligation to give information. Persons who are not 
under a legal obligation to furnish information cannot be dealt with under these 
sections. 


178. Whoever refuses to bind himself by an oath or affirmation to 
Hefusing oalh or State the truth. When required so to bind himself 
r^uSed *67 pubUc'«r^ by a public Servant legally competent to require 
vant to make it. jjg shall SO bind himself, shall be punished 

with simple imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 


COMMENT. — The refusal to taVe an oath amounts to contempt of Court. The 
person refusing may be dealt with under s. 480 of the Criminal Procedure Code 
summarily or the Court may proceed under s. 195 of the same Code. 


179. Whoever, being legally bound to state the truth on any subject 
to any public servant, refuses to answer anv ques- 

Refusing to answer . '1^ t* ^ ^ 

pubUc servant authors- tion demanded of bun touching that sub]ect by 
e question. such public Servant in the exercise of the legal powers 

of such public servant, shall be punished with simple imprisonment for 
a term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 


COMMENT. — The offence under this section consists in the refusal to answer 
a question which is relevant to the subject concerning which the public servant is 
authorised to inquire, or which at least touches that subject. Under ss. 121 to 
132 of the Indian Evidence Act a witness is e.Kempted from answering certain 
questions. If a person gives false answers, then he will be guilty under s. 193 and 
not under this section. 

Refusing to answer the que.stion of a police-officer investigating a case under 
s. 161 of the Criminal Procedure Code is not an offence under this section. t 


180. Whoever refuses to sign any statement made by him, when 
Refusing to sign required to sign that statement by a public servant 
statement. legally c'ompetent to require that he shall sign that 

statement, shall be punished with simple imprisonment for a term 
t Mawzanagyi, (1930) 8 Ran. 511. 
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which may extend to three months, or with fine which may extend to 
five hundred rupees, or with both. 

COMMliNT. — ^The statement must be such an one as the accused can be legally 
required to sign, e.p., a statement recorded under the provisions of ss. 164 and 364(2) 
of the Criminal Procedure Code. 

181. Whoever, being legally bound by an oath or affirmation to 
Fake statement on State the truth on any subject to any public servant 
ptlbUe°ser?”™?‘i^rsop OT Other person authorised by law to administer 
?teV’an^OTth*or o^^h or affirmation, makes, to such public 

servant or other person aforesaid, touching that 
subject, any statement which is false, and whieh he either knows or 
believes to be false or does not believe to be true, shall be punished with 
imprisonment of either description for a term which may extend to 
three years, and shall also be liable to fine. 

COMMENT. — This section should be compared with s. 191. Under it a false 
statement to any public servant, or other person, authorized to administer oath 
or affirmation, is punishable.' It does not apply where the public servant ad- 
ministers the oath in a case wholly beyond his jurisdiction'^ or where he is not 
competent to take a statement on solemn affirmation.® 

False infomatioa 182. Whoever gives to any public servant any 
pub}io™«vant'’to**use ihformationi which he knows or believes to be false, 
'£iothe/°pert intending thereby to cause, or knowing it to be likely 
SO"*- that he will thereby cause, such public servant — 

(a) to do or omit anything* which such public servant ought not to 
do or omit if the true state of facts respecting which such information 
is given were known by him, or > 

{b) to use the lawful power of such public servant to the injury 
or annoyance of any person, 

shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both. 


ILLUSTKATIONS. 

(a) A informs a Magistrate that Z, a police-officer, .subordinate to such Magistrate, 
has been guilty of neglect of duty or misconduct, knowing such information to be 
false, and knowing it to be likely that the information will cause the Magistrate to 
dismiss Z. A has committed the offence defined in this section. 

(b) A falsely informs a public servant that Z has contraband salt in a secret 
place, knowing such information to be false, and knowing that it is likely that the 
consequence of the information will be a search of Z’s premises, attended with 
annoyance to Z. A has committed the offence defined in this section. 

' Niaz All, (1882) 5 All. 17. 438. 

“ Andy Chelly, (1865) 2 M. H. C. » Subba, (1883) 6 Mad. 252. 
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■(c) A falsely informs a policeman that he has been assaulted and robbed in 
the neighbourhood of a particular village. He does not mention the name of 
any person as one of his assailants, but knows it to be likely that in consequence 
of this information the police will make enquiries and institute searches in the 
village to the annoyance of the villagers or some of them. A has committed an 
offence under this section. 


COMMENT. — Object. — The object of this section is that a public servant should 
not be falsely given information wth the intent that he should be misled by a 
person who believed that information to be false, and was intended to mislead him. 
Thus it is an offence to give false information which misleads a public servant into 
doing what he ought not to do, whether that can be shown to be intended for 
the purpose of injuring any particular person or not. 

1. ‘Any information.' — The Bombay and the Patna High Courts have ruled 
that any ‘false information’ given to a public servant, with the intent mentioned in 
the section, is punishable under it whether that information is volunteered by the 
informant or is given in answers to questions put to him by the public servant. ^ 
Where a driver of a motor vehicle who had no licence with him, on being asked 
his name by a police-olllcer, gave a fictitious name, it was held that he had com- 
mitted an offence under this section.* 

The section makes no distinction between information relating to a cognitablc 
offence and one relating to a non-cognizable offence, nor is there anything in the 
section to justify the conclusion that it applies only to cases in which the information 
given to any public servant relates to a cogniiable offence.* 

No offence is committed if the public servant is a servant of an Indian State.* 

2. ‘To do or omit anything.’ — It is not necessary that the public servant to 
whom false information is given should be induced to do anything or to omit to 
do anything in consequence of such information. The gist of the offence is not 
what action may or may not be taken by the public servant to whom false infor- 
mation is given, but the intention or knowledge (to be inferred from his eonduetl 
of the person supplying such information.* 

Under this clause it is not necessary to show that the act done would be to the 
injury or annoyance of any third person.* 

CASES. — Causing public servant to do what he. ought not to do. — The 
accused falsely telegraphed to a District Magistrate that the town had been attacked 
by a gang of 200 robbers, but the Magistrate put no faith in the telegram and took 
no action; it w'as held that the accused were guilty of an offence under this section.' 
A personated B at an examination and passed the examination and obtained a 
certificate in B’s name. B, thereupon, applied to have his name entered in the 
list of candidates for Government service. He attached to this application the 
certificate issued in his name, and his name was ordered to be entered on the list 
of candidates. It was held that he was guilty of an offence under this section.* 


> Jlamji Sajabarao, (1885) 10 Bom, 
124; Lachman Singh, (1928) 7 Pat. 
715. 

* Lachman Singh, (1028) 7 Pat. 
715. But the Rangoon High Court has 
held that 'gives’ should not be res- 
tricted to ‘volunteers’: Sultan v. Major 
C. de M. Wellborne, (1925) 3 Ran. 577. 

* Thakuri, (1940) 16 Luck. 55. 


* Bambharthi, (1923) 25 Bom. L. R. 
772. 

* Budh Sen, (1891) 13 All. 351 ; 
Jiaghu Tivoari, (1893) 15 Ail. 336. 

* Ganesh Khandcrao, (1889) 13 Bom. 
500. 

’ Budh Sen, sup. 

* Ganesh Khandcrao, sup. 
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Where the accused falsely gave information to the police that a horse belonging 
to him had strayed, when in fact he had sold it some time previously, and did this 
with the intention that a charge should be brought against the purchaser, it was 
held that he was guilty of an offence under this section. i ^ 

183. Whoever offers any resistance to the taking of any property 

Resistance to the by the lawful authority of any public servant, 
ilftiiori J of knowing or having reason to believe that he is such 
a pubUo servant. public Servant, shall be punished with imprison- 

ment of either description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

COMMENT. — This section makes it penal to offer resistance to the taking of 
property by the latvful authority of any public servant. The Bombay High Court 
has held that there are no words in the section as there are in s. 99, extending the 
operation of the section to acts which are not strictly justifiable by law. Resistance 
to an act of a public officer acting bona fide though in excess of his authority may 
give rise to some charge in the nature of assault, but it cannot afford any foundation 
for a prosecution under this section.® The Madras High Court is of opinion that 
this section should be read in conjunction with s. 99. Taking the two together, 
if an officer acts in good faith under colour of his office the mere circumstance that 
his “act may not be strictly justifiable by law” cannot affect the lawfulness of 
his authority. In this case property had been seized in execution by the officer 
of the Court, and it was held that as the officer was acting bona fide, though he had 
wrongly seized the property of the accused, the accused could be convicted under 
this section for resisting the execution.® In the Bombay case a cultivator of land, 
who had grown sugar-cane, was in arrears with his irrigation dues. He sold the 
sugar-cane to a trader, and the accused was employed by the trader to crush it and 
prepare jaggery. The Talati (revenue official) attached the jaggery when it was 
being conveyed to a village. The accused, however, delivered the jaggery to a 
shop-keeper on the way instead of taking it* to the Maralatdar’s f revenue officer’s) 
office. It was held that as the property attached was no longer the defaulting 
cultivator’s property, the accused was entitled to resist peacefully the wrongful 
act of the Talati in seizing the jaggery.® 


Lawful authority wanted.— Where a person resisted an official in attaching 
property under a warrant, the term of which had already expired,® or which did 
not specify the date on or before which it was to be executed,® it was held that 
he was not guilty under this section. I," the warrant is executed by a Court official 
when it is addressed to a peon, resistance to the Court official is not illegal.’ 

, If a bailiff breaks the doors of a third person in order to execute a decree against 
a judgment-debtor, he is a trespasser if it turn out that the person or goods of the 
debtor are not in the house; and under such circumstances the owner of the house 
does not, by obstructing the bailiff, render himself punishable under s. ,183 or s. 1 86.® 


® India Jtam, (1922) 44 All. 647. 

® Sakkaram Pawar, (1935) 37 Bom. 
L. R. 362. 

® Tirudiitlambala Paihan, (1896) 21 
Mad. 78. 

* Sakharam Pawar, sup. 


® Anand Lull Beta, (1883) 10 Cal. 18. 
“ Mohini Mohan Banerji, (1916) 1 
P. L. J. 550. 

’ Ibid. 

“ Gaai Kom Aba Dore, (1870) 7 B. 
H. C. (Cr. C.) 83. 
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184. Whoever intentionally obstructs any sale of property offered 
obstrucUnist sale of fot Sale by the lawful authority of any public Servant, 

^e^^by auttOTity *^Sf such, shall be punished with imprisonment 
public servant. either description for a term which may extend 

to one month, or with fine which may extend to five hundred rupees, 
or with both. 

COMMENT. — This section punishes intentional obstruction of the sale of any 
property conducted under the lawftil authority of a public servant. No physical 
obstruction is necessary. Use of abusive language by a person at an auction-sale 
conducted by a public servant makes him liable to be convicted of an offence under 
this section.^ 

185. Whoever, at any sale of property^ held by the lawful authority 
niceai purchase or of a public Servant, as such, purchases or bids for 

^dVrsaHy aJthority ptopcrty on account, of any person, whether 

of public servant. himsclf or any other, whom he knows to be under 
a legal incapacity to purchase that property at that sale, or bids for 
such property' not intending to perform the obligations under which 
he lays himself by such bidding, shall be punished with imprisonment 
of either description for a term which may extend to one month, or 
with fine which may extend to two hundred rupees, or with both. 

COM.MENT. — This section makes it penal to bid at a public sale for property 
on account of a party who is under a legal incapacity to purchase it, or to bid for 
it not intending to complete the purchase, or as it is expressed to perform the obliga- 
tions under which the bidder buys himself by such “bidding.”® 

1 . ‘Property.’ — This word is used in its wide sense. The right to sell drugs 
is a monopoly granted for a certain area and comes within the definition of pro- 
perty. A person who bids at an auction of the right to sell drugs within a certain 
area under a false name and, when the sale is confirmed in his favour, denies that 
he has ever made any bid at all, is guilty of an offence under this section.® 

186. WTioever voluntarily obstructs any public servant in the dis- 

^ charge of his public functions, shall be punished 

Obstructing public l f ■ , , . . „ 

servant in disebarge of With imprisonment ol Cither description tor a term 
pubUc functions. which may extend to three months, or with fine 

wliich may extend to five hundred rupees, or with both. 

COMMENT. — This section provides for voluntarily obstructing a public servant 
in the ilischarge of his duties. It must be shown that the obstruction or resistance 
was offered to a public servant in the discharge of his duties or public functions 
as authorized by law. The mere fact of a public servant believing that he was 

acting in the discharge of his duties will not be suiTicient to make resistance or 

obstruction to him amount to an offence.* If the public servant is acting in good 

* Provl. Govt., C. P, & Berar v. * Baroda Kant Pratnanick, (1890) 
Balaram, [1939] Nag. 139. 1 C. W. N. 74; Lilia Singh, (1894) 22 

® 2nd Rep., s. 110. Cal. 286; Tuhiram, (1888) 13 Bom. 

® Bishan Prasad, (1914) 37 AU. 128. 168. 
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faith under colour of his office there is no right of defence against his act.* 

CASES. — Obstruction. — A Chcle Inspector went into the compound of the 
accused with a village servant to remove a portion of the hedge which was an en- 
croachment. When the servant put his scythe to the hedge to cut it, the accused 
caught hold of the scythe and threatened him. It was held that the accused was 
guilty of an offence under this section, since his laying hold of the scythe amounted 
to physical obstruction, and the obstruction offered to the servant was tantamount 
to obstruction to the Circle Inspector under whose orders he was acting.® The 
accused, a licensed motor driver, in order to evade payment of toll, drove a motor 
bus for six days on a side track before reaching the toll bar, and after driving on 
that side track for about tluree furlongs again took the main road. There nas a 
checking bar further up the road, but the accused did not stop the bus there to pay 
the toll although he was signalled to do so. It was held that as the accused prevented 
the toll contractor’s servant from collecting the dues under the provisions of the 
Tolls on Roads and Bridges Act, 1S75, the accused was guilty of obstructing him 
in the discharge of his duly.® 

Rescuing from custody. — Where two Court peons arrested the accused and 
while they were bringing him towards the Court, he called for help and four other 
persons came and rescued him from the custody of the peons, it was held that they 
were guilty of an offence under this section, and the accused of abetting the same.* 

No obstruction if no overt act done or physical means used. — A person 
chaining from within the door of his house at the approach of an official charged 
with the execution of a warrant to attach his moveable property ;* a person standing 
in a stau'oase verbally objecting to a police search party going up-stairs without 
any threat or obstruction of the passage;® a person spreading a false report and 
threby preventing persons from bringing their children for vaccination;’ a person 
preventing a vaccinator from taking lymph from the arm of his child ;® and a person 
refusing to serve on a village pancliayat as it included a member of the depressed 
classes and dissuading other people from serrung on it,® were held to have committed 
no offence under this section. ^ 

No obstruction if order or warrant under which public servant acts is 
not legal. — A person obstructing a public servant c.xecuting a warrant of arrest 
which was not signed by the Magistrate but only bore his initials and the substance 
of which was not notified to him was not guilty of an offence under this section.’® 
An attachment made under a writ which does not bear the seal of the Court” ei^ 
under a warrant of which the date has expired,’® or under a warrant which was icj 
contravention of Order XXXVII, r. j, Civil Procedure Code,” is an invalid and 
illegal attachment, and resistance to an officer e.xecuting such a writ does not amount, 
to an offence under this section. 


’ Poomalai Vdaijan, (1898) 21 Mad. 
296; Pukot Kotu, (1896) 19 Mad. 349. 

® Bhaga Mana, (1027) 30 Bom. 
L. R. 364; Limba, (1929) 31 Bom. 
L. R. 800. 

® Suleman, (1934) 30 Bom. L. R. 
1124. 

* Sheo Progash Teimri v. Bhoop 
Narain Prosad Pathak, (1895) 22 Cal. 
759. 

® Maina, (1888) Unrep. Cr. C. 407; 
Sommanna, (1892) 15 Mad. 221, 

I. P. C.— 10 


® Ah Clinimg, (1931) 9 R.an, 601. 

’ TIdmmachi, (1891) 15 Mad. 93 . 

® Komati Bamannah. (1882) 1 Weir 
131. 

® Ram Gliulam Singh, (1925) 47 

•All. 579. 

‘® Abdul Gafitr, (1896) 23 Cal. 896 
Salish Chamha Rai v. Jodu Nandan 
Singh, (1899) 26 Ca'. 748. 

“ Badri Gape, (1925) 5 Pat. 216. 

’® Mahadeo, (1926) 2 Luck. 40. 

” Tohfa, (1933) 55 All. 985. 
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187. Whoever, being bound by law to render or furnish assistance 

Omission to assist to any public servant in the execution of his public 

bound by iaw°^o ''^ire duty, intentionally omits to give such assistance, 
assistance. 3 ^ 3,11 be punishcd with simple imprisonment for 

a term which may extend to one month, or with fine which may extend 
to two hundred rupees, or with both ; 

and if such assistance be demanded of him by a public servant legally 
competent to make such demand for the purposes of executing any 
process lawfully issued by a Court of Justice, or of preventing the com- 
mission of an offence, or of suppressing a riot, or affray, or of apprehend- 
ing a person charged with or guilty of an offence, or of having excaped 
from lawful custody, shall be punished with simple imprisonment for 
a term which may extend to six months, or with fine which may extend 
to five hundred rupees, or with both. 

COMMENT.— This section provides, first, in general terms for the punishment 
when a person, being bound by law to render assistance to a public servant in the 
e.seeution of his public duty, intentionally omits to assist; and, secondly, for the 
punishment when the assistance is demanded for certain specified puiposcs.! 

This section speaks of asshianne to be rendered to public servants, just ns ss. 170 
and 177 speak of furnishing true information. 

188. Whoever, knowhig that, by an order promulgated by a public 

servant lawfully empowered to promulgate such 

Disobedience to order - ■. . 

duly promulgated by Order, he IS directed to abstain from a certain act, 
public servant. Certain Order with certain property in 

his possession or under his management, disobeys such direction, 

shall, if such disobedience causes or tends to cause obstruction, an- 
noyance or injury, or risk of abstruction, annoyance or injury, to any 
persons lawfully employed, be punished with simple imprisonment for 
a term which may extend to one month or with fine which may extend 
to two hundred rupees, or with both ; 

and if such disobedience causes or tends to cause danger to human 
life, health or safety, or causes or tends to cause a riot or affray, shall be 
punished with imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to one thou- 
sand rupees, or with both. 

Explanation. — It is not necessary that the offender should intend to 
produce harm, or contemplate his disobedience as likely to produce 
harm. It is sufficient that he knows of the order which he disobeys, 
and that his disobedience produces, or is likely to produce, harm. 

^ Ramaya Naika, (1903) 20 Mad. 419, 420, f.b. 
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ILLUSTRATION. 

An order is promulgated by a public servant lawfully empowered to promulgate 
such order, directing that a religious procession shall not pass down a certain 
street. A knowingly disobeys the order, and thereby eauses danger of riot. A has 
committed the offence defined in this section. 

COMMENT. — Ingredients. — To constitute this offence it is necessary to show — 

(1) a lawful order promulgated by a public servant empowered to promulgate 
it; 

(2) a knowledge of the order which may be general or special ; 

(3) disobedience of such order ; and 

(4) the result that is likely to follow from such disobedience. 

There must be evidence that the accused had knowledge of the order with the 
disobedience of which he is charged. Mere proof of a general notification pro- 
mulgating the order does not satisfy the requirements of the section. ^ Mere dis- 
obedience of an order does not constitute an offence in itself, it must be shown 
that the disobedience has or tends to a certain consequence.® 

Order to be for public purposes. — This section applies to orders made by public 
functionaries for public purposes and not to an order made in a civil suit between 
party and party.® Disobedience of a temporary injunction issued by the Court 
will not, therefore, come within the purview of this section.* An order issued by 
a Magistrate prohibiting a landlord from holding a new market on his estate close 
to an old established one belonging to a neighbom-ing landlord, on the ground that 
it had caused unlawful assemblies and raised apprehension of a breach of the piece;® 
an order to the priests of a temple, much frequented by pilgrims, to widen and 
heighten the doorway so as to obviate the dangers from overcrowding and improve 
the ventilation ;• and an order commanding an assembly of five or more persons 
to disperse,’ were all held to be valid orders under this section. 


189. Whoever holds out any threat of injury to any public servant, 

Threat of injury to pcrson iq whom he believes that public 

public servant. Servant to be interested, for the purpose of inducing 

that public servant to do any act, or to forbear or delay to do any act, 
connected with the exercise of the pubhc functions of such public 
servant, shall be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 

COMMENT. — Under this section there must be a threat of injury either to the 
public servant or to any one in whom the accused believes the public servant to 
be interested. What the section deals with arc menaces which would have a tendency 
to induce the public servant to alter his action. See s. 503 which defines criminal 
intimidation and applies in all cases. This section deals with criminal intimidation 
of a public servant. 

Where two constables went at night to the house of a suspect, kept under sur- 
veillance, and called out his name from the public road, and his brother who lived 


* Bamdas Singh, (1926) 54 Cal. 152. 
“ Lachhmi Devi, (1930) 58 Cal. 971. 
® Chandrakania De, (1 880) 0 Cal. 445. 
• * Mallapa, (1915) 17 Bom. L. R. 
676. 


® Bykunlram Shaha Boy, (1872) 10 
Beng. L. R. 434, 18 W. R. 47, f.b. 

* Bamchandra Eknalh, (1869) 6 B. 
H. C. (Cr. C.) 36. 

’ Tucker, (1882) 7 Bom. 42. 
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in an adjoining hut came out and threatened to assault the constable for the annoy- 
ance caused, it was held that he w'as guilty of an offence under this section.' 

190, Whoever holds out any threat of injury to any person for the 
purpose of inducing that person to refrain or desist 

ITircat of injury to ^ ' i i i- j.- j? i .• 

nduce person to retrain Irom making a legal apphcatioii tor protection 
protection to public agamst any injury to any public servant legally 
empowered as such to give such protection, or to 
cause such protection to be given, shall be punished with imprison- 
ment of either description for a term which may extend to one year, 
or with fine, or with both. 

COMMENT. — The object of this section is to prevent persons from terrorising 
others with a view to deter them from seeking the protecticn of public servants 
against any injury’. Where a clergyman, knowing that a civil suit was pending 
against a person for the possession of certain church property, excommunicated 
him for withholding it, it was held that the clergyman liad committed no oflence 
under this section.^ 


CHAPTER XI. 

Of False Evidence and Offences against Public Justice. 

The Code treats tlie giving and tlie fabricating of false evidence in exactly the 
same way, and marks tlie grades of those offences on the principle tliat tlie law 
ought to make a distinction between the kind of false evidence which produces 
great evils and the kind of false evidence wiiieh produces eomparativcly slight 


evils.^ 

The offences comprised in this Clujrter 

1. Giving, fabricating or using false 
evidence. 

2. Issuing, or using, false certificate. 

3. Making a false statement in a de- 
claration and using it as true. 

■t. Causing disappe.ar.'ince of evidence 
of an offence. 

5. Intentional omission to give, or 
giving false information respecting an 
olt'ence. 

0. Destruction of a document. 

7. False personation for purposes of 
a suit. 

8. Removal of, or fraudulent claim 
to, property to prevent its seizure. 

0. Suffering decree or making a fal.se 
claim, or obtaining a false decree. 

' Yur Mvhmnmad (1930) 58 Cal. 
392. 


are as follows : 

10. False charge of an offence. 

11. Harbouring offenders. 

12. Gift to screen offender. 

13. Public servant disobeying direc- 
tion of law. 

14. Public servant framing incorrect 
record of report. 

15. tVrongful commitment. 

IG. Intentional omission to ajipie- 
hend or suffering escape of olfenders. 

17. Resistance to lawful appreheu- 
sion. 

18. Unlawful return from trans- 
portation. 

19. Contempt of Court. 

20. Personation of a juror or assessor. 

2 DtCfuz, (1884) 8 Mad. UK' 

“ Stokes, Vo!. I, p. 30. 
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191. Whoever being legally bound by an oath or by an express 
provision of law to state the truth, or being bound 
-- by law to make a declaration upon any subject, ^ 

makes any statement which is false, ^ and which he either knows or 
believes to be false or does not believe to be true,® is said to give false 
evidence. 

Explanation 1 . — A statement is within the meaning of this section, 
whether it is made verbally or otherwise. 

Explanation 2 . — A false statement as to the belief of the person at- 
testing is within the meaning of this section, and a person may be 
guilty of giving false evidence by stating that he believes a thing which 
he does not believe, as well as by stating that he knows a thing which 
he does not know. 

ILLO STRATIONS. 

(a) A, in support of a just claim which B has against Z for one thousand rupees,V 
falsely swears on a trial that he heard Z admit the justice of B’s claim. A has 
given fake evidence. 

tb) A, being bound by an oath to state the truth, states tliat he believes a certain 
signature to be the handwriting of Z, when he does not believe it to be the handwriting 
of Z. Here A states that which he knows to be false, and therefore gives false 
evidence. 

(f) A, knowing the general character of Z’s handwriting, states that he believes 
a certain signature to be the handwriting of Z; A in good faith believing it to be 
so. Here A’s statement is merely as to his belief, and is true as to his belief, and 
therefore, although the signature may not be the handwriting of Z, A has not given 
false evidence. 

(d) A, being bound by an oath to state the truth, states that he knows that 
Z was at a particular place on a paitieular 'day, not knowing anything upon the 
subject. A gives false evidence whether Z was at that place on the day named 
or not. 

(e) A, an interpreter or translator, gives or certifies as a true interpretation 
or translation of a statement or document, which he is bound by oath to interpret 
or translate truly, that which is not and which he does not believe to be a true 
interpretation or translation. A has given false evidence. 

COMMENT. — -The offence of giving false erddence is called ‘perjury’ under the 
English law. 

Ingredients. — The offence under this section involves three ingredients • — 

(1) A person must be legally bound 

(а) by an oath, or any express provision of law, to state the truth; or 

(б) to make a declaration upon any subject. 

(2) He must make a false statement. 

(3) He must 

(a) know or believe it to be false or 

(b) not believe it to be true. 

English law. — According to English law a statement on oath or affirmation, to 
amount to perjury, must be 
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(1) taken in a judicial proceeding ; 

(2) taken before a competent tribunal ; 

(3) material to the question ; 

(4) false ; and 

(51 known by the witness to be false or not known to be true. 

Difference between Indian and English law. — (1) According to English law, 
the false statement must have reference to some judicial proceedings; and the false 
evidence must be given before a competent tribunal. In the Code this distinction 
only exists in reference to the degree of punishment imposed.^ 

(2) According to English law, perjury must be proved by two witnesses, or 
by one witness with proof of other material and relevant facts substantially con- 
firming his testimony. Under the Penal Code no particular number of witnesses 
in any case is required to prove any fact.* 

(3) The English law requires that the matter sworn to must be material to 
the cause depending in the Court. According to the Penal Code it is not necessary 
that the statement should be material but that would be considered in awarding 
punishment.* 

(4) In England, an oath, or an affirmation rendered equivalent to it by law, 
is an essential element of the offence. It is immaterial whether the fact whicli 
is sworn to is in itself true or false. In India, an oath is merely one of the forms 
by which a p.arty may be bound to speak the truth. Even if an oath were improperly 
administered by any incompetent person, still the offence would be committed, 
if the party giving the false evidence were bound by an ‘express provision of law 
to state the truth.’ 


1. ‘Legally bound by an oath or by an express provision of law, etc.’ — It 
is necessary that the accused should be legally bound by an oath before a competent 
authority. If the Court has no authority to administer an oath the proceeding will 
be coram non jvdice and a prosecution for false evidence will not stand.* Similarly 
if the Court is acting beyond its jurisdiction it will not be sustained.* The Court 
must be a British Indian Court, otherwise no offence is committed for which the 
accused will be liable in British India.* 


‘By an oath.’ — An oath or a solemn affirmation is not a sin" qua non in the 
offence of giving false evidence.’ The offence may be committed although the 
person giving evidence has neither been sworn nor affirmed.® 


‘By an express provision of law.’ — Under this clause sanction of an oath is not 
necessary; there must be a specific provision of law compelling a person to state 
the truth. Where the accused is not bound by an express provision of law to 
state the truth he cannot be charged for giving false evidence.® 


‘Declaration upon any subject.’ — In certain cases the law requires a declaration 
fr om a person of verification in a pleading — and if such declaration is made falsely 


’ See B. G. Tilak, (1904) 0 Bom. 
L. B. ;i24, 320. 

® The Indian Evidence Act, I of 
1872, s. 134. 

* See Babu Bam, (1904) 26 All. .509. 

* Abaul Majid v. Krishna Lai Nag, 
(1893) 20 Cal. 724; Niuz All, (1882) 
5 All. 17; Mata Dayal, (1897) 24 Cal. 
755; Subba, (1883) 6 .Mari. 252; Fateh 
AH, (1894) P. R. No. 15 of 1894. 


® Chait Bam, (1883) 6 All. 103; 
Bharma, (1886) 11 Bom. 702, f.b. 

® Bambharthi, (1923) 25 Bom. L. R. 
772. 

’ (1865) 2 W. R. (Cr. L.) 9. 

® Gobind Chandra Seal, (1892) 19 
Cal, 355; Shava, (1891) 10 Bom. 359; 
contra, Maru, (1888) 10 All. 207. 

® Hari Charan Singh, (1900) 27 
Cal 455. 
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it will come under this clause. The words ‘any subject’ denote that Ihc declara- 
tion must be in connection with a subject regarding which it was to be made. 

Criminal Procedure Code, s. 161 (2).— Under s. 161(2) of the Criminal Pro- 
cedure Code of 1898, a person is not bound by law to tell the truth when questioned 
by a police-officer. The Code of 1882 eontained the word ‘truly’ after the word 
‘questions’ in sub-section (2) of s. 161, but it has been omitted in the present Code. 

2, ’Any statement which is false. ’ — It is not necessary that the false evidence 
should be material to the case in which it is givcn.'^ 

3. ‘Knows or believes to be false or does not believe to be true.’ — The 
matter sworn to must be either false in fact, or, if true, the accused must not have 
known it to be so. The making of a false statement, without knowledge as to whether 
the subject-matter of the statement is false or not, is legally the giving of false 
evidence.® Where a man swears to a particular fact, without knowing at the 
time whether the fact be true or false, it is as much perjury as if he knew the fact 
to be false, and equally indictable.® But a man cannot be convicted of perjury 
for having acted rashly, or for having failed to make reasonable inquii-y with regard 
to the facts alleged by him to be true.< 

Written statements and applications.— A person liling a written statement in a 
suit is bound by law to state the truth, and if be makes a statement which is false 
to his knowledge or belief, or which he believes not to be true, he is guilty of this 
offence.® Signing and verifying an application for execution containing false 
statements is an offence under this section, and it makes no difference that at the 
time when the signature and verification were appended the application was blank.® 
But the verification of an application, in which the api'licant makes a false statement, 
does not subject him to punishment for this offence, if such application does not 
require verification.’ 

Criminating statement is no justification. — tVhen a party makes a false 
statement while legally bound by solemn affirmation, the fact tliat the statement was 
one tending to criminate himself will not justify liis acquittal on a charge of giving 
false evidence.® » 


Illegality of trials does not purge perjury.— Tlie fact that the trial in which 
false evidence is given is to be commenced de noio owing to irregularity docs not 
exonerate the person giving false evidence in that trial from the obligation to speak 
the truth, and he is liable for giving false cvaleiiec.® But in a Bombay rase the 
proceedings in tlie trial at which the false evidence was given were subsequently 
annulled in consequence of the sanction for the prosecution being insufficieni , and 
the conviction of the accused was, tliercforc, leversed,.”* 

Accused not liable for giving false evkiencc. — Tlie authors of the Code 
observe ; ‘"We liave no punislnueiil for false evidence given by a person when 


® Parbutty Churn Sircar, (1800) 0 
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® Mawbey, (1790) 0 T, R. 019, 037; 
Schtesinger, (1847) 10 Q. B. 070. 

* Muhammad Ishaq, (1914) 30 All. 
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® Mehtban Singh, (1881) 0 All. 020; 


Padam Singh, (1930) .52 All. 850. 

“ Itatanchaiid, (lOOt) 0 Roin. L. R. 
880. 
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on his trial Tor an offence, though we conceive that such a person ought to be inter- 
rogated If A stabs Z, and afterwards on his trial denies that he stabbed Z, 

we do not propose to punish A as a giver of false evidence.”^ The accused shall 
not render himself liable to punishment by refusing to answer questions put by the 
Court or by gbdng false answers to them.* 

CASES. — False evidence. — A witness falsely deposing in another’s name,* and 
a person falsely verifjdng his plaint;* and an official making a false return of the 
service of summons,* were held guilty of giving false evidence. 

Abetment. — Where an accused asked a witness to suppress certain facts in 
giving his evidence against him (accused), it was held that he was guilty of abetment 
of giving false evidence in a stage of a judicial proceeding.® Where C falsely re- 
presented himself to be U, and the writer of a document signed by U, and T, knowing 
that C was not U and had not written such document, adduced C as U as the writer 
of that document, it was held that T was guilty of abtement of giving false evidence.' 

192. Whoever causes anj* circumstance to exist or makes any false 
Fabricating false evi- entry in any book or record, or makes any document 
containing a false statement, intending that such 
circumstance, false entry or false statement may appear in evidence 
in a judicial proceeding,"^ or in a proceeding taken by lavr before a public 
servant^ as such, or before an arbitrator, and that such circumstance, 
false entry or false statement, so appearing in evidence, may cause 
any person who in such proceeding is to form an opinion upon the evi- 
dence, to entertain an erroneous opinion toucliing any point material^ 
to the result of such proceeding, is said “to fabricate* false evidence.'’ 

ILLUSTHATIONS. 

(a) A puts jewels into a box belonging to Z, with the intention that they may 
be found in that box, and that this circumstance may cause Z to he convicted of 
theft. A has fabricated false evidence. 

(t ) A makes a false entry in his shop-book for the purpose of using it as corro- 
borative evidence in a Court of Justice. A has fabricated false evidence. 

(c) A, with the intention of causing Z to be convicted of a criminal conspiracy, 
writes a letter in Imitation of Z’s handwriting, purporting to be addressed to an 
accomplice in such criminal conspiracy, and puts the letter in a place which he 
knows that the officers of the Police arc likely to search. A has fabricated false 
evidence. 

COMMENT. — The wording of this section is so general as to cover any species 
of crime which consists in the endeavour to injure another by supplying false data 
upon which to rest a judicial decision. 

Ingredients. — The offence defined in this section has three ingredients : — 

(1) Causing any circumstance to exist, or making any fake entry in any book 
or record, or making any document containing a false statement, 

" Note G, p. 131. * Shama Churn Roy, (1867) 8 W. 

* Criminal Procedure Code. s. 342. R. (Cr.) 27. 

* Prana Bhika, (1863) 1 B. H. C. » ^ndij Chrtly, (1865) 2 M. H. C. 

89- 438. 

* huxiimandas, (1869) Unrep. Cr. ' Chundi Churn Nauth, (1867) 8 

C- 25. \V. R. (Cr.) 5. 
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(2) Doing one of the above ^cts with the intention that it may appear in evidence 
in a judicial proceeding, or in a proceeding taken by law before a public servant 
or an arbitrator. 

(3) Doing such act with the intention that it may cause any person, who, in 
such proceeding, is to form an opinion upon the evidence, to entertain an erroneous 
opinion touching any point material to the result of such proceeding. 

1 . 'Judicial irroceeding.'— The Code of Criminal Procedure says that ‘judicial 
proceeding' includes any proceeding in the course o** which evidence is or may be 
legally taken on oath [a. 4(m)]. The power to take evidence on oath, which inlcudes 
affirmation as well,^ is the characteristic test of ‘judicial proceeding.’ ‘Judicial 
proceeding’ means nothing more nor less than a step taken by a Court in the course 
of administration of justice in connection with a case.® Execution proceedings 
are judicial proceedings.® 

It is not essential that there should be any judicial proceeding pending at the 
time of fabrication. It is enough that there is a reasonable prospect of such a 
proceeding having regard to the circumstances of the case and that the document 
in question is intended to be used in such a proceeding.* 

2. ‘Public servant.’ — The provisions of this section are not confined to false 
evidence to be used in judicial proceedings, but to any proceeding before a public 
servant. A Government correspondenee was stealthily removed by accused No. 1 
and handed over to the pleader of accused Nos. 2 and 3. The correspondence 
was replaced by accused No. 1. It was afterwards discovered that some papers 
had disappeared from the correspondence whilst others had either been mutilated 
or altered. It was held that accused Nos. 2 and 3 were guilty of offences under 
S3. 406 and 193.* 

3. ‘Material. ’ — The false evidence under this section should be material to the 
case in which it is given though not so under s. 191.“ The word ‘material’ means 
of such a nature as to affect in any way, directly or indirectly, the probability of 
anything to be determined by the proceeding, or the credit of any witness, and a 
fact may be material although evidence of it^e.vistence was improperly admitted.’ 

4 . ‘Fabricate. ’ — The term fabrication refers to the fabrication of false evidence; 
and if the evidence fabricated is intended to be used in a judicial proceeding, the 
offence is committed as soon as the fabrication is complete ; it is immaterial that 
the judicial proceeding has not been commenced,® or that no actual use has been 
made of the evidence fabricated. The mere fabrication is punishable under s. 193; 
the use of the fabricated article is punishable under s. 196. 

The evidence •'abricated must be admissible evidence.® 

Liability of accused for fabricating false evidence. — It has been held by the 
High Courts of Calcutta*® and Bombay*’ that an offender who fabricates false evi- 


* The General Clauses Act (X of 
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dence to screen himself from punishment is liable to convicted under this section. 
The Allahabad High Court' has veered round to the same view, after distinguishing 
an earlier ease® to the contrary. 


CASES. — fabrication of evidence to be used in judicial proceeding, — Where 
the accused was convicted of having voluntarily assisted in concealing stolen 
railway pins in a eertain person’s house and field, with a vdew to having such in- 
nocent person punished as an offender, it was held that the Magistrate was right 
in convicting and punishing the accused for the two separate offences of fabricating 
false evidence for use in a stage of a judicial proceeding, and of voluntarily assisting 
in concealing stolen property under s. 414.® Where a public servant, in charge as 
such of certain documents, having been required to produce them and being unable 
to do so, fabricated and produced similar documents with the intention of screening 
himself from punishment, it was held that his offence fell within this section.* 
Where the date of a document, which would otherwise not have been presented for 
registration within time, was altered for the purpose of getting it registered, it was 
held that this offence had been committed.® The brother of an accused person 
applied to the Court on behalf of the accused asking that the witnesses for the 
prosecution might first of all be made to identify the accused. The Court assenting 
to this request, he produced before the Court ten or twelve men, none of whom could 
be identified as the accused by any of the witnesses. Upon being asked by the 
Court where the accused was, he pointed out a man who wa.s not the accused. It 
was held that he was guilty of fabricating false evidence.® It'here an accused person 
had unsuccessfully souglit to obtain a woman in marriage and thereafter made and 
registered a wTiting in her favour falsely reciting that he had married her, and purport- 
ing to convey to her a plot of land in lieu of her dowrj', it was held that he had acted 
in furtherance of his desire to obtain her person, that as this could under the cir- 
cumstances be done only by judicial proceedings, his intenion was to use the docu- 
ment, with its false statements, in a judicial proceeding and thereby to mislead 
the Court, and that he was therefore guilty of an offence under this section.’ The 
accused, who was in possession of the complainant’s house as a yearly tenant, 
about the time the tenancy came to a.i end, prepared anotlier rent-note for a period 
of four years and got it registered, without the complainant’s knowdedge. It was 
held that the accused had fabricated false evidence inasmuch as the rent-note, 
which contained an admission against the interest of the accused, could be admitted 
in evidence on his behalf.® 

Attempt. — Facts showing that an accused person had dug a hole intending to 
place salt therein, in order that the discovery of the salt so placed might he used 
in evidence against his enemy in a judicial proceeding, were held to justify a con- 
viction for an attempt to fabricate false evidence.® 

Abetment. — M instigated Z to personate C and to purchase in C’.s name a stamped 
paper, in consequence of w'hich the vendor of the stamped paper endorsed C’s name 
on such paper as the purchaser of it. M acted with the intention tliat such endorse- 
ment might he used against C in a judicial proceeding. It was held that tlie offence 


' Bhagirath Lai, (1934) 57 All. 403. 
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of fabricating false evidence had been actually committed, and that M was guilty 
of abetting it.i 

No fabrication if no erroneous opinion could be formed touching any point 
material to result of proceeding. — Where a person produced, as evidence in a 
suit, a registered deed of sale in which the property sold was wrongly numbered, 
and which was corrected by himself subsequent to the registration and where 
there was a dispute as to the owmership of articles in a box in the accused's house 
and he made a hole in the wall of the house and removed the articles he claimed, 
his object being to make it appear that there had been a theft, but he did not charge 
any one with having committed the theft,’ it was held that there was no fabrication. 

No fabrication if evidence fabricated is inadmissible. — WTiere a police-officer, 
who had suppressed a document, made a false entry in his diary to support his 
assertion that he had forwarded , certain documents, intending that such entry 
might be used as evidence in his behalf that he had so forwarded the document, 
it was held that the evidence fabricated must be admissible evidence and as the 
entry would not be admissible in his behalf, though contrary' to his intention, he 
was not liable.'* VWiere a police-officer made a false entry in the special diary 
relating to a ease which was being investigated by him but the document in which 
the alleged false entry was made was not one which was admissible in e'vidence, 
it was held that he was not guilty.’ Some doubt has been thrown on the correct- 
ness of these decisions by the Calcutta High Court. It is the intention that creates 
the criminal offence and not the fact as to whether, under the terms of the law, 
the document is admissible in evidence. Decisions laying down that s. 192 is 
limited to such cases as those in which the fabricated evidence is, in fact, admissible 
under the terms of the law of evidence, are doubtful and the view expressed in such 
decisions might raise considerable difficulty in cases where the Judge has improperly 
admitted in evidence a document not admissible under the terms of the law.’ The 
mere fact that a document wordd be ultimately inadmissible in evidence does not 
necessarily take it out of the mischief of s. 193.’ 

No fabrication if public servant is not authorised to hold investigation. — 
The making up of accounts falsely ■with the fntention of producing them before a 
forest officer not empowered by law to hold an investigation and take evidence was 
held not to be a fabrication of false evidence.® 

193. Whoever intentionally gives false evidence in any stage of 

Punishment for false ^ judicial proceeding, or fabricates false evidence 
evidence. £qj. purpose of being used in any stage of a 

judicial proceeding,^ shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall 
also be liable to fine ; 

and whoever intentionally gives or fabricates false evidence in any 
other case,^ shall be punished with imprisonment of either description 
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for a term which may extend to three years, and shall also be liable 
to fine. 

Explanation 1. — A trial before a Court-martial is a judieial proeeeding. 
Explanation 2. — An investigation directed by law preliminary to a 
proceeding before a Court of Justice, is a stage of a judicial proceeding, 
though that investigation may not take place before a Court of Justice. 

ILLUSTKATION. 

A, in an enquirj' before a Magistrate for the purpose of ascertaining whether 
Z ought to be committed for tria], makes on oath a statement wJiioh he knows 
to be false. As this enquiry is a stage of a judicial proceeding, A has given false 
evidence. 

Explanation 3. — ^An investigation directed by a Court of Justice ac- 
cording to law, and conducted under the authority of a Court of Justice, 
is a stage of a judicial proceeding, though that investigation may not 
take place before a Court of Justice. 

ILLUSTRATION. 

A, in an enquiry before an officer deputed by a Court of Justice to ascertain 
on the spot the boundaries of land, makes on oath a statement which he knows to 
be false. As this enquiry is a stage of a judicial proceeding. A has given false 
evidence. 

COMMENT. — Sections 191 and 192 define the oflenees punishable under this 
section. The first para applies only to cases in which the false evidence is given 
in a judicial proceeding, the second, to all other cases. If the offence is committed 
in any stage of a judicial proceeding it is more severely punishable than when it is 
committed in a non-judicial proceeding. 

Intention is the essential ingredient in the constitution of this offence. If the 
statement was false, and known or believed by the accused to be false, it may be 
presumed that in making that statement he intentionally gave false evidence. 

1. Any stage of a judicial proceeding.’ — A statement recorded by a Magis- 
trate, in the course of a police investigation under s. 104 of the Criminal Procedure 
Code,* or in an inquiry into the conduct of a village headman against ivhom reports 
have been made,* is not evidence in a stage of a judicial proceeding ivitliin the 
meaning of Explanation 2 to this section. 

In the course of proceedings for execution of a decree in a Court which had 
no jurisdiction to entertain such proceedings the judgment-debtor made a false 
statement and produced a forged receipt. The Court made a complaint under 
s. 195 of the Criminal Procedure Code for prosecution of the judgment-debtor 
in respect of the said offences, it was held that if during the course of the proceed- 
ings which were ultra vires and illegal any offence under this or s. 471 of the Code 
was committed, it could not be said that it was committed in or in relation to, 
or by a party to, any judicial proceedings, in which evidence could be legally taken, 
and therefore the complaint must be dismissed.* 

2. ‘In any other case. ’ — A statement made in the course of a police investiga- 
tion under s. 1 64 of the Criminal Procedure comes within these words.* 

* PuTshotiam IsJwar, (1920) 23 Bom. * Sumat Prasad, [1942] All. 42. 

L. R. 1, 45 Bom. 8.34, f.b. ■* Purshottam Jshwar, sup. 
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Gontradiftory statements. — Where a person mahes two contradictory state- 
ments he may now be charged in the alternative and convicted of intentionally giving 
false evidence, although it cannot be proved which of these contradictory statements 
was false.i 

If one of the statements is made before a Magistrate not having authority to 
carry on preliminary inquiry in the ease, and the other before a Magistrate having 
jurisdiction, there will not be a sufficient basis for an alternative charge of giving 
false evidence.’* But where a witness had made one statement on oath before a 
Third Class Magistrate, under s. 164 of the Criminal Procedure Code, and again 
another and totally inconsistent statement at the trial of the case before a First 
Class Magistrate, it was held that he could be convicted under the second — if not 
under the first — paragraph of this section.^ 

It is necessary to prove that both the contradictory statements were such that 
a charge of giving intentionally false evidence might have been made in regard to 
either of them or in regard to both of them in the alternative.* 

194. Whoever gives or fabricates false evidence, intending thereby 

to cause, or knowing it to be likely that he will 

Giving or fabricating , . i . i « 

false evidence with thereby causc, any person to be convicted of an 
conviction of '’caphal offcnce wliich is Capital by the law of British India 
or England, shall be punished with transportation 
for life, or with rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine ; 

and if an innocent person be convicted and executed in consequence 

it innoce t erson evidence, the person who gives such 

be tii'"reby’"conrictS false evidence shall be punished either with death 

and executed. ,, . , . , • , c i •, i 

or the punishment hereinbefore described. 

COMMENT. — This is an aggravated form of the offence of giving or fabricating 
false evidence made punishable by s. 193. 

To constitute an offence under this section the accused must give false evidence 
intending thereby to cause some person to be convicted of a capital offence. A 
person who brings before a Court a witness whom be has tutored to tell a false 
story concerning a murder case before it, commits an offence under this section.^ 

195, Whoever gives or fabricates false evidence intending tliereby 

to cause, or knowing it to be likely that he will 
thereby cause, any person to be convicted of an 
‘^^oVof^offencI p“m- offcnce which by the law of British India or England 
Uemor^prSmen?'* Capital, but punishable with transportation 

for life, or imprisonment for a term of seven years 
or upwards, shall be punished as a person convicted of tliat offence 
would be liable to be punished. 

1 Vide ill. (6) to s. 236, Criminal * Haii Chnmn Svigli, {I'MO) 27 Ca\. 

Procedure Code. 4.5.5. 
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ILJLUSTBATION. 

A gives false evidence before a Court of Justice, intending thereby to cause Z 
to be convicted of a dacoity. The punishment of dacoity is transportation for 
life, or rigorous imprisonment for a term which may extend to ten years, with or 
without fine. A, therefore, is liable to such transportation or imprisonment, with 
or without fine. 

COMMENT. — This section is similar to the preceding section except as regards 
the gravity of the offence in respect of which the perjury is committed. The pre- 
ceding section deals with perjury in the case of an offence punishable with death. 
tbi; section deals w'ith perjury of an offence punishable with transportation for life 
or imprisonment for a terra of seven years or upwards. In the case of a person 
who burnt Iris own house and charged another with the act, it was held that he should 
not be convicted under this section, but under s. 211;* but where A, with a view 
to having B convicted, assisted in concealing stolen railway pins in his house and 
field, it was held that A was properly convicted of an offence under this seetion." 


196. Whoever corruptly uses or attempts to use as tnie or genuine 
Using evidence known evidence anj' evidence tvhich he knows to be false 
to be false. qj. fabricated, shall be punished in the] same manner 

as if he gave or fabricated false evidence. 


COMMEINT. — This section applies to those who make use of such evidence as 
is made punishable by ss. 193, 194 and 195. It must be read with ss. 191 and 192, 
and can only apply to the use of evidence which was false evidence within the 
meaning of s. 191, or fabricated evidence within the definition laid down in s. 192.’ 
A brought a suit upon a bond and at the trial sought to support his claim by a letter 
fabricated probably for the purpose of enabling him to get the b6nd registered by 
a registrar. It was held that even if the letter was fabricated for use before the 
registrar, it was no valid objection to A’s conviction.* 

197. Whoever issues or signs any certificate required by latv to be 

isBuiog or signing givcn 01' signed, or relating to any fact of which such 
false certificate. Certificate is by law admissible in evidence, knotving 

or believing that such certificate is false in any material point, shall be 
punished in the same manner as if he gave false evidence. 

COMMENT. — Several laws require a certificate of some matter to be given. 
The offence of certifying in any of these, knowing or believing that the certifie.'ite 
is false, is put on the same footing as the offence of giving false evidence. The 
certificate must, however, be false in a material point. The issuing or signing 
must be by the officer or person authorized to certify. 

Ingredients. — The section has two essentials : — 

1. Issuing or signing of a certificate — 

(a) required by law to be given or signed, or 

(ft) relating to a fact of W'hich such certificate is by law admissible in evidence. 

2. Such certificate must have been issued or signed knowing or believing that 
it is false in any material point. 
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The expression “by law admissible in evidence” means that the certificate should 
by some provision of law be admissible in evidence as such a certificate without 
further proof.^ A medical certificate is such a certificate and the issue or use of a 
false medical certificate does not render a person liable under this section or s. 198.® 

198 . Whoever corruptly uses or attempts to use any such certificate 

Using as true a cer- as a true Certificate, knowing the same to be false 

false. in any material point, shall be punished in the same 

manner as if he gave false evidence. 

COMMENT. — This section is connected with s. 197 just as s. 196 is connected 
with ss. 103, 194, and 195. 

199 . Whoever, in any declaration made or subsribed by him, which 

declaration any Court of Justice, or an;f public ser- 
in ^eciarSM™whSi Is vant or other person, is bound or authorized by 
evident. la,w to I’cceivc as evidence of any fact, makes any 
statement which is false, and which he either knows 
or belives to be false or does not believe to be true, touching any point 
material to the object for wliich the declaration is made or used, shall 
be punished in the same manner as if he gave false evidence. 

COMMENT. — This section makes the penalty attached to the offence of giving 
false evidence applicable to declarations which, although not compellable, have, 
on being made, the same effect as the compulsory declarations referred to in ss. 51 
and 191.® Voluntary declarations are thus placed on the same level as compulsory 
declarations. 

Ingredients. — This section requires three essentials : — 

1 . Making of a declaration which a Court or a public servant is bound or authorised 

by law to receive in evidence. * 

2. Making of a false statement in such declaration knowing or believing it to be 
false. 

3. Such false statement must be touching any point material to the object for 
which the declaration is made or used. 

200 . Whoever corruptly uses or attempts to use as true any such 

^ as true such declaration, knowing the same to be false in any 
it to^bsf'Sise. material point, shall be punished in the same man- 

ner as if he gave false evidence. 

Explanation . — A declaration which is inadmissible merely upon the 
grotmd of some informality, is a declaration within the meaning of sec- 
tions 199 and 200. 

COMMENT. — ^This section is coimected with the last section just as s. 198 is 

* Mahabir Thakur, (1916) 23 C. * Prajnlla Kumar Khara, sup. 

L. J. 423; Kumar Choudhuri, (1936) ® A. Vedamuitu, (1868) 4 M. H. C. 

16 Pat. 21; Prafulla Kumar Khara, 185; Asgarali, [1943] Nag. 547. 

[1942] 1 Cal. 573. 
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with s. 197 ov s. 196 with ss. 193, 194. and 195. The person who uses a false decla- 
ration is made liable as one who make-s it. 


20 1 . Whoever, knowing or having reason to believe that an offence 
has been committed,^ causes any evidence of the 
of evidence of offence, commissioii of that offencc to disappear, with the 
tion’™^ screen offeii- intention of Screening the offender from legal iiunish- 
ment, or with that intention gives any information 
respecting the offence which he knows or believes to be false, 


shall, if the offence which he knows or believes to have been com- 
mitted is punishable with death, be. punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine ; 


if a capital offence; 


and if the offence is punishable with transportation for life, or with 
if punishable with imprisonment which may extend to ten years, 
trausportation; shall be punished with imprisonment of either 

description for a term wliich may extend to three years, and shall also 
be liable to fine ; 


and if the offence is punishable with imprisonment for any terra 
not extending to ten years, shall be punished witli 
les’s Uiian**'tcn°ySrV’ imprisonment of the description provided for the 
ii.ipnsoiiraent. offeiice, for a term which may extend to one-fourth 

part of the longest term of the imprisonment provided for the offence, 
or with fine, or with both. 


IL.'.USTKATION. 

A, knovring that B lias muiUered Z, assists B to hide the body with the intention 
of screening B from punishment. Aisliableto imprisonment of either description 
for seven years, and also to fine. 

COMMENT. — Object. — This section relates to the disappearance of any evidence 
of the commission of an offence and includes also the giving of false information 
with the intention of screening an offender. Sections 202 and 203 relate to the 
giving or omitting to give such information, and s. 204 to the destruction of doounien- 
lary evidence. 

There are tiuee groups of sections in tlie Code relating to the giving of information. 
First, ss. 118-20 deal witli concealment of a design to commit an offence ; secondly, 
ss. 176, 177, 181 and 182 deal with omission to give information and with the giving 
of false information ; and, thirdly, ss. 201-203 deal with causing the disappearance 
of evidence. 

This section is intended to reach acts to whicli ss. 193 and 195 do not extend 
and not include acts falling under those sections.^ 

Scope. — The Bombay and the Calcutta High Courts have held that this section 
does not relate to the principal offender but to persons other than the actual cri- 

I Mimammat Sharina, (1884) 1'. R. No. 42 of 1884. 
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minal who, by causing the evidence of the offence to disappear, assists the principal 
to escape the consequences of his crime.* 

The Allahabad High Court has held that a person who has actually committed 
a crime himself is none the less guilty of removing traces thereof if it is proved 
against him that he has done so.* Similarly, the Madras and the Patna High Courts 
are of opinion that this section and s. 5:03 arc applicable to a person who is guilty 
of the main offence, though in practice a Court will not convict an accused both 
of the main offence and under this section.* But if the commission of the main 
offence is not brought home to him, then he can be convicted under this section.* 
The illu.stration to this section indicates v'ery clearly that it applies only to persons 
other than principal offenders. But where it is impossible to say definitely that a 
person has comhaitted the principal offence he cannot escape conviction under this 
section merely because there are grounds for suspicion that he might be the principal 
culprit.* 

The Privy Council has laid down in Bega v. King-Em pei or‘ that a person accused 
of murder could be convicted under this section without any further charge. Five 
persons were charged under s. 302 with murder, and two of them were convicted. 
The evidence established that the other three had assisted in removing the body, 
knowing that a murder had been committed. Without any fm-ther charge being 
made, they were convicted under this section of causing the disappearance of 
evidence. It was held that the conviction without a further charge having been 
made was warranted by s. 237 of the Code of Criminal Procedure. In tlie light of 
this decision the Bombay and the Calcutta view is not tenable. 

1. ‘Knowing or having reason to believe that an offence has been com- 
mitted. ’ — It must be ijroved that an offence, the evidence of which tlie accused is 
charged with causing to disappear, has actually been committed,’ and that the accused 
knew, or had information suffleient to lead him to believe, that the offence had 
been committed.® 

Help rendered to conceal crime. — Whore a person through four did not inter- 
pose to prevent the commission of a tmirtler. and .-ifterwards helped the murderers 
in concealing the body, it was held tlral lie v'iis not guilty of abetment of murder 
but was guilty of an offence under this section.® A person who assists the actual 
murderers in removing lire corpse of their victim to a distance from the place where 
the murder was committed is prima Jade guilty of an offence under this section, 
until he can establish that lie acted under compulsion.*® Where it appeared irom 
the statement of the accused that he took from the men who, according to him, 
committed the murder, a jewel which was v.nijuestionably the property of the 
deceased and he hid it and produced it later, it was held that the accused, when 
he had the jewel, had the intention of screening the oflender, whoever he was, from 
legal punishment and so was guilty of an offence under this section.*' 

* Ghanaslmm, (1900) 8 Bom, I,. K. 27 Bom. L. R. 707, followed in Mata 
638; Torap Ali, (1896) 22 Cal. 038; Din, (1929) 6 Luck. 255. 

Ramasteami Gounden, (1903) 27 Mad. * /Cndif, (1880) 3 All. 279, 1 '.B. 

271. ® Maluki Mis'ic.r, (1885) 11 Cal. 619. 

® Har Piari, (1920) 49 All. 57. ® Goburdhun Beta, (1806) 6 AV. R. 

® Chinna Gangappa. (1930) 54 Mad. (Cr.) 80. 

68; Rup Naraiii Ktiniii, (1930) 10 *® Autar, (1924) 47 All. 306; Begii, 

Pat. 140. (1925) 52 I. A. 191, 0 Lah. 226, 27 

* Nebti Mandat, (1939) 19 Pat. 369. Boin. L. R. 707. followed in Mala Din, 

® Public Prosecutor v. Venkatammu. (1929) 5 Luck. 255. 

(1932) 56 Mad. 63. ** Public Proseculor v. Munisami, 

* (1925) 52 I. A. 191, 6 I.ah, 220 . [1941] Mad. 503. 

1 P. C.— 11 
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202. Whoever, knowing or having reason to believe that an offence 
initniionai omission has been committed, intentionally omits to give 

information respecting that offence which he 
to iufonn. jg legally bound to give, shall be punished with 

imprisonment of either description for a term which may extend to six 
months, or with fine, or with both. 

COMMENT. — This section punishes tlie illegal omission of those ivlio are by 
some law hound to giy'e information, when such omissioir is intentional. It is 
siinilar to s. 170. See ss. 44 and 45, Criminal Procedure Code, as to the persons 
legally bound to give information. 

203. M'hoever, knowing or having reason to belive that an offence 

has been committed, gives anv information respect- 

Giving false infor- . it ai 

mation respecting an ing that onencc whicu he knows or believes to be 

offence coinniitUd. ^ , i n i *11 •.> • • 1. -i-i 

talse, shall be pumshed with imprisonment oi either 
description for a term which may extend to ttvo years, or with fine, 
or with both. 

Explanation . — In sections 201 and 202 and in this section the word 
* offence ’ includes any act committed at any place out of British India, 
which, if committed in British India, would be punishable under any 
of the following sections, namely, 302, SOI, 382, 392, 393, 391, 395, 
396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 4C0. 

COMMENT. — The liability uirdcr this section attaches to any one vlio gives 
false information yvhether he is legally bound to furnish such information or not. 
The object of the Ecgislature is to discourage and punish the giving of false irifoima- 
tion to the police in regard to olfeirc«>s which are actually conunitted and which the 
person charged knows, or has reason to believe, has been actually committed. 
Tire section contemplates information volimteered by some person. 

204. Whoever secretes or destroys any document which he may be 

, , , lawfully compelled to produce as evidence in a Court 

Dcalruction of docu- . /.iiiiric 

meat to prevent its of Justicc, or m any proceeding lawtuliv held beiore 

production as evideuce, , ,, ^ i ^ t , j ,,, 

a public servant, as such, *or obliterates or renueis 
illegible the whole or any part of such document with the intention 
of preventing the same from being produced or used as evidence before 
such Court or public servant as aforesaid, or after he shall have been 
lawfully summoned or required to produce the same for that purpose, 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or with line, or with both. 

COMMENT. — Section 175 deals with omission to produce or deliver up any 
document to any public servant, this section deals with secretion or destruction of 
a document which a person may lawfully be compelled to produce in a Court. A 
person may secrete a document not only when the existence of the document is 
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unknown to other persons and for the purpose of preventing the existence of the 
document coming to the knowledge of anybody, but also when the existence of the 
document is known to others. ^ 

The offence under this section is an aggravated form of the offence punishable under 
s. 175. The section applies whether the proceeding is of a civil or criminal nature. 

CASES. — Secreting document. — Where the plaintiff in a suit referred to arbi- 
tration by consent, with a view to prevent a witness from referring to an endorsement 
on a bond, snatched up the bond which was lying beside the arbitrator, ran away, 
and refused to produce it, it was held that he had committed this offence.^ 

Destroying document. — Where a police-officer took down at first the report of 
the conunission of a docoity made to him, but subsequently destroyed that report 
and framed another and a false report of the commission of a totally different offence, 
he was held guilty of this offence.^ 


205. Whoever falsely personates another, and in such assumed 

False personation lor character makes any admission or statement, or 
cSingin^smt or prol Confesses judgment,’ or causes any process to be 
seoution. issued or becomes bail or security, or does any 

other act in any suit or criminal prosecution, shall be punished with im- 
prisonment of either description for a term which may extend to 
three years, or with fine, or with both. 

COSfMENT. — The offence punishable under this section is not merely cheating 
by using a fictitious name, but by falsely assuming to become other real person 
and in that character making an admissible statement, confessing judgment, or 
causing any process to be issued, etc. 

Any fr audulent gain or a benefit to the offender is not an essential element of this 
offence.^ Where A personated B at a trial with B’s consent, which was given to 
save himself from the trouble of making an ajipearance in person before a Magistrate, 
it was held that A was guilty of an offence under tliis section, and B was guilty 
.of abetment of tlie offence.^ 


1 . ‘Confesses judgment, ’ i.e., allows a decree to be passed against himself. 

Personation of imaginary person. — There is a conflict of opinion on the point 
whether a person commits an offence under tliis section by personating a purely 
imaginary prson. The Calcutta High Court has heid that a person by such persona- 
tion commits an offence under tliis section.’ The Madras High Court, dissenting 
from the above ruling, has held that it is not enough to show the assumption of a 
fictitious name ; it must also appear tliai the assumed name was used as a means 
of falsely representing some other individual.’ 

According to the Englisli law also such an assumption of an imaginary person 
does not amount to any oU'enec.® 


’ Susenbihari Hay, (1930) 58 Cal. 
1051, s.ii. 

* Subramania Ghanapaihi, (1881) 3 
Mad. 261. 

’ Muhamad Shah Khan, (1898) 20 
All. 307. 

* Suppakon, (1863) 1 M. H. C. 450; 


Kalya, (1903) 5 Bom. L. R. 138. 

’ Suppakuii, ibid. 

” /{hitta Kahar, (1862) 1 Ind. Jur. 
0.8,123. 

’ Kadar Havutlan, (1867) 4 M. H. C. 

18. 

« Marlin, (1879) 5 Q. B. D. 34, 
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206. Whoever fraudulently removes, conceals, transfers or delivers 
to any person any property or any interest therein, 
or concealment of pro- intending thereby to prevent that property or 
PSre^M ’forfeited or interest therein from being taken as a forfeiture or 
III execution. satisfaction of a fine, under a sentence which has 

been pronounced, or which he knows to be likely to be pronounced, 
by a Court of Justice or other competent authority, or from being taken 
in execution of a decree or order which has been made, or w'hich he knows 
to be likely to be made by a Court of Justice in a civil suit, sliall be 
punished with imprisonment of cither description for a term which 
may extend to two years, or with fine, or with both. 


COMJIENT. — The coneeahnent or removal of property contemplated in thi.'! 
section must be to prevent the property from being taken. Where the property 
is already taken and the removal is subsequent, the offence under this section is 
not committed.! The word ‘taken' has been used in the sense of ‘seized’ or ‘taken 
possession of.’! 

A creditor commits no fraud who anticipates otiier creditors and obtains a dis- 
charge of bis debt by the assignment of any property which has not already been 
attached by another creditor.^ 

Sections ‘200, 207 and 208 have the effect of rendering criminal all collusive modes 
by which creditors, or lawful claimants may be defeated of their just remedies. 
Sections 421-424 deal with fraudulent transfer.!. 

Under this and tile next section a civil suit must be actually pending before a 
Court, and not merely intended to be filed.* 


207. Whoever fraudulently accepts, receives or claims any jiroperty 

Fraudulent claim to or any iiitcrcst therein, knowing that lie has no 
Sro^L^forfeUed m I'ight ov rightful claim to such property or interest, 
in execution. practises any deception toucliiug any right to 

any property or any interest therein, intending thereby to prevent that 
property or interest therein from being taken as a forfeiture or in 
satisfaction of a fine, under a sentence which has been pronounced, 
or which he knows to be likely to be pronounced by a Court of Justice 
or other competent authority, or from being taken in execution of 
a decree or order which has been made, or which he knows to be likely 
to be made by a Court of Justice in a civil suit, shall be punished 171111 
imprisonment of either description for a term which may extend to 
two years, or with fine, or with both. 

COMMENT. — ^This section deals with the receiver, acceptor, or claiiiier of property 
who tries to prevent its seizure as a forfeiture. It punishes the aceoinpliee just as 
the preceding section punislics the jirineipal offender. 

! Murli, (1888) 8 A . W. N. 237. C. 11 0. 

! Sahebrao Bahurau. (1930) 38 Bom. ■* M. B. Ponuswami, (1930) 8 Ban. 
L. a. 1192. 

! Appa Mallya, (1870) Unrep. Cr. 


208 . 
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208. Whoever fraudulently causes or suffers a decree or order to 

^ be passed against him. at the suit of any person 

. Fraudulently suffer- ^ ^ 

decree for sum not for a sum not due, or tor a larger sum than is due 
to such person or for any property or interest in 
property to which such person is not entitled, or fraudulently causes 
or suffers a decree or order to be executed against him after it has been 
satisfied, or for anything in respect of which it has been satisfied, shall 
be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

ILLUSTRATION. 

A institutes a suit against Z. Z, knowing that A is likely to obtain a decree 
against him, fraudulently suffers a judgment to pass against him for a larger amount 
at the suit of B, who has no just claim against him, in order that B, either on his 
own account or for the benefit of Z, may share in the proceeds of any sale of Z’s 
propertj' which may be made under A’s decree. Z has committed an offence under 
this section. 

COMMENT This section prevents the abuse of getting some one to file a collusive 

suit for recoverj' of the whole property and suffering a decree to be passed.' It 
punishes persons making fictitious claims in order to secure the property of the 
defendant against persons to whom he may become indebted in future. 

209. Whoever fraudulently or dishonestly, or with intent to injure 

Dishone.Miy mating aniioy any pei’son, makes in a Court of Justice 

false claim m Court. g^jjy claim which he knows to bc false, shall be 
punished with imprisonment of either description for a term which 
may extend to two years, and shall also be liable to fine. 

COMjMENT. — T his section relates to false and fraudulent claims in a Court of 
Justice. It is much wider tliaii the last sej'tion as it applies to a person who is 
acting fraudulently or dishonestly. Not only must the claim be false within the 
knowledge of the person making it, but the object of it must be to defraud, to cause 
WTongful loss or wroguful gain, to injure or to annoy. The section punishes the 
making of a false claim. The offence will bc complete as soon as a suit is filed. If 
a person applies for the execution of a decree whicli has already been executed 
his act will be an offence under the next section. i 

210. Whoever fraudulently obtains’ a decree or order against any 

„ person for a sum not due, or for a larger sum than 

Fraudulently obtain* • i • • a 

ing decree for sum not IS clue, or tor any property or interest in property 
to which he is not entitled, or fraudulently causes 
a decree or order to be executed against any person after it has been 
satisfied^ or for anything in respect of which it has been satisfied, or 
fraudulently suffers or permits any ,snch act to he done in his name, 
shall be punished with imprisonment of cither description for a term 
which may extend to two years, or with line, or witli both. 

’ Bigun Mahtoon. (1809) 12 IV. It. [KUO] Niig. 08(1. 

37 (Cr.); Bimnilla Khan v. Bambhau, 
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COMMENT. — ^This section is the counterpart to s. 208 in respect of fraudulent 
decrees, just as s. 207 is the counterpart to s. 206 in respect of fraudulent transfers 
and conveyances, the object of the Code being to strike both partie.s alike with the 
same penalty. This section, taken together with s. 208, will enable both plaintiff 
and defendant to a fraudulent or collusive suit or execution to be dealt with alike. 

1 . ‘Obtains.’ — The offence is committed when the decree is fraudulently 
obtained and the fact that the decree has not been set aside, though admissible to 
prove that there was no fraud, is not a bar to a prosecution under the section.* 

2. ‘Causes a decree or order to be executed after it has been satisfied. 

The mere presentation of an application for the execution of a decree already 
executed wiH not be snffieient. Tlie accused must have caused the decree to be 
executed against the opposite party after it had been satisfied or obtained an 
order for attaclunent for a sum already paid.* Where the decree-holder does not 
want to proceed with the execution and gets his execution application dismissed he 
cannot be convicted of an offence under this section.* 

The fact that the satisfaction is of such a nature that the Court executing the decree 
could not recognize it docs not prevent the decree-holder from being convicted of an 
oSence under this section.* 


211. Whoever, with intent to cause injury^ to any person, institutes 
False charge of of- causcs to be instituted any criminal proceeding”- 
toWuxe^* against that person, or falsely charges® any person 

■with having committed an olfence, knowing that 
there is no just or lawful ground* for such proceeding or charge against 
that person, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years or with fine, or with both ; 

and if such criminal proceeding be instituted® on a false charge of an 
offence punishable with death, transportation for life, or imprisonment 
for seven years or upwards, shall be punishable with imprisonment of 
either description for a term which may extend to seven years, and shall 
also be liable to fine. 


COMMENT. — This section includes two distinct offences 

(1) Actually instituting or causing to be instituted false criminal proceedings 
against a person. 

(2) Preferring a false charge against a person. 

The first assumes the second, but the second may be committed where no criminal 
proceedings follow. 

The necessary ingredients to constitute either of the above offences are — 

(1) The criminal proceedings must be instituted, or the false charge made, 
with intent to injure. 

(2) The criminal proceedings must be instituted, or the false charge must 


* Mnlla Fuzla Karim, (1905) 33 
Cal. 193. 

* Sfiama Charan Das v. Kasi Naik, 
(1896) 23 Cal. 971. 

* HikmalullahKhanv.SakinaBeeam, 
(1030) 53 All. 416. 

* Bismilla Khan v. Rambhau, [1946] 


Nag. 686. 

* Mudhub Chundcr Mozumdar v. 
Novodeep Chundcr Pundit, (1888) 10 
Cal. 126; Mulluraman Chclli, (1881) 
4 Mad. 325; Pillala, (1885) 9 Mad. 

101 . 
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be made, without just or lawful grounds, in other words, it must be made 
maliciously. 

Difference is made in punishment according as the cliarge relates to offences puni- 
shable with imprisonment which may extend to seven years or more or otherwise. 

The mere making of a false charge is punishable under the first part of the section. 
If a case gets no further than a police inquiry, it falls within that part. But under 
the second part there should be an actual institution of criminal proceedings on a 
false charge.^ Two conditions are necessary before the enhanced punishment 
provided in the second paragraph could be inflicted : (1) proceedings on the false 
charge should have been actually instituted, and (2) the false charge must be in 
respect of an offence punishable with death, transportation for life, or imprisonment 
for seven years or upwards. 

Sections 182 and 211. — According to the Bombay High Court there is a clear 
distinction between a false charge which falls under s. 211 and false information 
given to the police, in which latter case the offence falls under s. 182. A person 
prosecuting another under s. 182 need not prove malice and want of reasonable 
and probable cause except so far as they are implied in the act of ghung information 
knorvn to be false, with the knowledge or likelihood that such information would 
lead a public servant to use his power to the injury or annoyance of the complainant. 
In an inquiry under s. 211, on the other hand, proof of the absence of just and 
lawful ground for making the charge is an important element.* If the information 
conveyed to the police amounts to the institution of criminal proceedings against a 
defined person or amounts to the falsely charging of a defined person with an oJfepce, 
then the person giving such information is guilty of an offence under s. 211. In 
such a case, s. 211 is, and s. 182 is not, the appropriate section under which to frame 
a charge. Section 182, when read with s. 211, must be understood as referring to 
cases where the information given to the public serr'ant falls short of amounting 
to institution of criminal proceedings against a defined p'^rson and falls short of 
amounting to the falsely charging of a defined person with an olfence as defined 
in the Penal Code.* 

The Calcutta, the Madras, the Allahabad and the Patna High Courts differ from 
the view of the Bombay High Court. 

The Calcutta High Court has ruled that a prosecution for a false charge may 
be under s. 182 or s, 211, but if the false charge rvas a serious one, the graver s. 211 
should be applied and the trial should be full and fair.* Where a false charge is 
made to the police of a cognizable offence the offence committed by the person 
making the charge falls within the meaning of s. 211 and not s. 182.® 

The -Madras High Court has held that there is no error in a conviction under 
s. 182, Avhen the false charge made before the police was punishable under the 
final clause of s. 211. The High Court may quash the conviction and sentence 
for the minor offence and direct a trial before a tribunal having jurisdiction for 
the graver offence. IVhether it will do so, or not, is a question, not of law, but of 
expediency ou the facts of the p.'irticular case.® 

The Allahabad High Court has held that where a specific false charge is made, 

® Karsan Jesang, [1941] 4.1 Bom. * Saracia f^rnfad C/ur/ferjVv', (1904) 

L. R. 858, (1940) Boni. 22. 32 Cal. 180, followed in Gaii Afdlldal, 

* Per Ranadc, J., in Uaghancndra (1905) 4 C. L. J. 88. 

V. Kashinalhbhat, (1894) 19 Bom. 717, ® Qiridlinri Nnik, (1901) 5 C. \V. N. 

725. 727, 

® -dpaya, (1913) 15 Bom. L.R. 574. » (1872) 7 M, H. C. (Appx.) 5. 
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the proper section, for proceedings to be adopted under, is s. 211.^ Although it is 
difficult to see what case would ari.se under s. 211 to which s. 182 could not be applied 
yet s. 132 would apply to a case which might not fall under s. 211. The offence 
under s. 182 is complete when false information is given to a public servant by a 
person who believes it to lie false, but who intends thereby to cause such public 
servant to institute criminal proceedings against a third person. The offence is 
complete altiiough the public .servant takes no stepts towards the institution of 
such criminal proceedings. There is no restriction imposed by the Penal Code or 
by the Criminal Procedure Code upon the prosecution of an offence either under 
s. 182 or s. 211. It appears that it has been left to the discretion of the Court to 
determine when and under what circumstances prosecution should be proceeded 
with under ss. 182 and 211.® The soundness of this view is doubted in subsequent 
cases.® 

Tlie Patna High Court has followed the view of the Calcutta High Court.* 

The Lahore High Court has held that an offence under s. 182 is included in the 
more serious offence under s. 21 1 and a prosecution for a false charge may be either 
under s. 182 or s. 211 though clearly if s- 211 apply and the false charge is serious, 
prosecution .sliouid be under s. 211.® 

The Rangoon High Court is of opinion th.at an offence under s. 211 includes 
an offence under s. 182. but the converse docs not hold good." Where the accused 
laid a false charge of robbery and hurt in an information before the police, which 
was, after inquiry, thrown out. and subsequently the accused lodged a complaint 
in Court for the same offence which the Magistrate dismissed as false on the police 
report, it was held differing from the above case that the accused committed an 
offence which came both within the purview of s. 182 and s. 211 but he sliould be 
prosecuted under s. 211 as it was a more serious offence.® 

1. ‘Intent to cause injury,’ — ^This is an essential part of the offence.* The 
phrase is precisely the same as the English legal term “maliciously.” 

2. ‘Institutes or causes to be instituted any criminal proceedings.’ — 
Under this section ‘instituting a criminal proceeding’ may be treated as an offence 
in itself apart from ‘falsely charging’'a person with having committed an odencc. 
There are two modes in which a person aggrieved may seek to put the criminal law 
in motion : (1) by giving information to the police (Criminal Procedure Code, 
s. 13-1), and (2) by lodging a complaint before a Magistrate (Criminal Procedure 
Code, ss. 199, 200). A pemon who sets the criminal law in motion by making 
to the police a false charge in respect of a cognizable offence institutes criminal 
proceedings.* But as the police have no power to take any proceedings in iion- 
cognizriWe cases without orders from a Magistrate, a false charge of such offence, 
made to the police, is not an institution of criminal proceedings, but mcreh a false 
charge.*” The distinction between cognizable and non-congizablc offences relates 
to the powers of the police only, and it wiU, therefore, seem that the false charge 

* Jugal Kishore. (1886) 8 All. 382, ® Jiambrose, (1928) 6 Ran. .>78. 

- Per Edge, C. J., in Raghu Tiimri, ® Ma Paic, (19.30) 8 Ran. 499. 

(1893) 1.3 All. 3.36, 338. » Gopal Dhanuk, (1881) 7 Cal. 90. 

® Kashi Ram, (1924) 22 .A. L. J. R. » Jijibhai Goeind, (1896) 22 Bom. 

829; Samokhan, (192-1) 26 Cr. L. J. 59-t. 596; Karim Buksh, (1888) 17 Cal. .374, 

* Daroga Gope, (1925) .5 Pat. 33. f.b. ; Parahu, (1883) 5 .All. .398; Kan- 

® Kota Ram, [1942] Lah. 765. See junrla Ran, (1896) 20 Mad. 79; JIsl. 

Mulhra v. Roora. (1870) P. R. No. 16 Binia, [1037] Nag. ,338. 
of 1870; Todur Mai Mussammat Karim Buksh, sup. 

Bholi, (1882) P. R. No. 14 of 1882. 
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of any offence, whether cognizable or non-cognizable, before a Magistrate is an 
institution of criminal proceedings. 

3. ‘Falsely charges.’ — The word ‘charges’ means something different from 
‘gives information.’ The true test seems to be, does the person who makes the 
statement which is alleged to constitute the ‘charge’ do so with the intention and 
Object of setting the criminal law in motion against the person against whom the 
statement is directed? Such object and intention may be inferred from the language 
of the statement and the circumstances in which it is made.^ The false charge 
must be made to a Court, or to an officer who has power to investigate and send 
it up for trial. “ Where the tribunal before whom the. complaint is made is not 
competent to take any action direct or indirect to punish the persons complained 
against, it cannot be said that the accused ‘charged’ such persons with any offence 
or that his intention necessarily was that action should be taken against them.^ 
A false petition to the Superintendent of Police, praying for the protection of the 
petitioners from tlie oppression of a Sub- Inspector, which may be effected by some 
departmental action, does not amount to such a false charge.* It is enough that 
a false charge is made though no prosecution is instituted thereon.* Where a 
person who gives false information as to the commission of an offence merely states 
that he suspects a certain other person to be the offender, it may be that he would 
not he liable under this section, but where it is clear that the informant’s intention 
was not merely that the police should follow up a clue but that they should put the 
alleged offender on trial, the informant is guilty of an offence under this section.” 

Bare statement is not false charge. — .A statement to the police of a suspicion 
that a particular person has committed an offence is not a charge within the mean- 
ing of this section, nor does it amount to institution of criminal proceedings ; and 
a conviction cannot be had on proof that the suspicion was unfounded.’ The 
accused made a report to the police that his buffalo had been poisoned and that 
he suspected two persons whom he named of having administered the poison. The 
police made an inquiry and reported that there was no case of poisoning and the 
charge was struck out. One of the persons then brought a complaint under this 
section against the accused. It was held that'ithe report to the police did not amount 
to a charge of a criminal offence.® 

Statement under s. 162, Criminal Procedure Code. — .A statement under 
s. 162, Criminal Procedure Code, in answer to questions put by a jjolice-olficer making 
an investigation under s. 161 of ttie Code, cannot be made the basis of a prosecution 
under this section.” 


4. ‘Knowing that there is no just or lawful ground.’ — This expression is 
the equivalent of the Englisli techincal plirase “without reasonable or probable 
cause,” which means an honest belief in the guilt of the accused based upon a full 
conviction, founded upon reasonable grounds, of the existence of a state of circum- 


* Jtayan Kutti, (1903) 26 Mad. 640, 
643; Nihala, (1872) P. R. No. 14 of 
1872. 

” Jamoona, (1881) 6 Cal. 020; Sivaii 
Chetti, (1909) 32 Mad. 258, overruling 
Bamana Gowd, (1908) 31 Mad. 506; 
Mathura Prasad, (1917) 39 All. 715. 

” Bhawani Sahai, (1932) 13 Lab. 
568. 

* Abdul Hakim Khan Chaudhuri, 
(1931) 59 Cal. 334 . 


* Abut Hasan, (1877) 1 AU. 497; 
Chenna Malli Gotvda, (1903) 27 Mad. 
129. 

” Parmchswar Lai, (1925) 4 Pat. 472. 
’ Bramanund BhiUtacharjee, (1881) 
8 C. L. R. 233; Karigowda, (1894) 19 
Bom. 51. 

» Abdul Ghafur, (1924) 6 Lah. 28. 

” Bamana Goxtjd, sup.; Krishna Bai- 
padilhaya, (1909) 20 M. L. J. 132. 
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stances, which, assuming them to be true, would reasonably lead any ordinarily 
prudent and cautious man, placed in the position of the accuser, to the conclusion 
that the person charged was probably guilty of the crime imputed. There must 
be ; 

First, an honest belief of the accuser in the guilt of the accused ; 

secondly, such belief must be based on an honest conviction of the existence of 
the circumstances which led the accuser to that conclusion ; 

thirdly, such belief must be based upon reasonable grounds ; that is, such grounds 
as would lead any fairly cautious man in the defendant’s situation so to believe ; 

fourthly, the circumstances so believed and relied on by the accuser must be 
such as amount to reasonable gound for belief in the guilt of the accused.' 

A person may, in good faith, institute a charge which is subsequently found 
to be false, or he may, with intent to cause injury to an enemy, institute criminal 
proceedings against him, believing there are good grounds for them but in neither 
case has he committed an offence under this section. To constitute this offence it 
must be shown that the person instituting criminal proceedings knew there was no 
just or lawful ground for such proceedings.” 

In the absence of any speci.al circumstances to rebut it, the judgment of one 
competent tribunal against the complainant affords very strong evidence of reason- 
able and probable cause.® 

5. ‘If such criminal proceeding be instituted. ’ — There is a divergence of 
views between the Calcutta, the Madras and the Patna High Courts on the one hand, 
and the Allahabad and the Lahore High Courts on the other, on the question whether 
the latter part of the section applies to such cases of complaints to the police which 
are disposed of without a formal magisterial inquiry. A full bench of the Calcutta 
High Court has held that the latter part would apply to such cases where the charge 
related to the more serious offence.® This case is followed by the Madras.® and 
the Patna® High Courts. The test to apply is, — did the person who makes the 
charge intend to set the criminal law in motion against the person against whom the 
charge is made ?’ ^ 

The Allahabad High Court has, on the other hand, held that to con.5titute the 
offence defined in the second paragraph of this section, it is necessary that criminal 
proceedings should be instituted. VVTiere the offence committed does not go further 
than the making of a false charge to the police, the making of such charge does 
not amount to institution of criminal proceedings, and the offence committed will 
fall within the first paragraph, notwithstanding that the offence so falsely charged 
may be one of those referred to in the second paragraph.® The former Chief Court 
of the Punjab held likewise.® 

Civil remedy. — A person aggrieved by a false charge may, if he choose, sue in 
a civil Court for damages for malicious prosecution, instead of taking criminal 
proceedings under this section. 


' ffic/cs V. Ji'auJkner, (1878) 8Q.B.D. 
167, 171. 

” Chidda, (1871) 3 N. W. P. 327; 
Murad, (1893) P. R. No. 29 of 1894. 

® Parimi Bajnratu v. Bellamkonda, 
(18GG) 3 M. H. C. 238. 

® Karim Buksh, (1888) 17 Cal. 574, 
F.B. 

® Nanjunila Ran, (1890) 20 Mad.73 


® Parmeshuiar Lai, (1923) 4 Pat. 472. 
® Mallappa Rcddi, (1903) 27 Mad. 
127, 128. 

* Bishrihar, (1893) 10 All. 124: 

Pitam Rai. (1882) 5 All. 215. 

® Sullan, (1887) P. R. No. 3 of 1888; 
Khan Bahadur, (1888) P. R. No, 20 of 
1888: Hamayun, (1907) P. R. No. 2C of 
1908. 
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CASES. — Where a man burnt liis own house and charged another with the offence, 
it was held that he had committed an offence under this section and not one under 
section 195.^ A false charge of dacoity was made to a police-ofHcer, who referred 
it to a Magistrate as false, and the Magistrate ordered the charge to be dismissed 
without taking any action against the parties implicated. The person who preferred 
the charge was tried under this section. It was held that he had instituted criminal 
proceedings within the meaning of the section.^ 


False charge should be made to Court or officer having jurisdiction to 
investigate. — A woman appeared before the Station Staff Officer and accused a 
non-commissioned officer of rape, and, after a military inquiry the military authority 
held that the charge ivas false and directed the complainant to be prosecuted under 
this section. The conviction was set aside, as the false charge was not made to a 
Court having jurisdiction.’ Where the accused laid a charge of mischief by fire 
at a police station, which was reported to be false, and the District Magistrate, 
upon tire receipt of a report to the same effect from a Deputy Magistrate, to whom 
he had sent the case for a judicial inquiry; passed an order to prosecute the accused, 
it was held that the order of the District Magistrate wa,s bad, as the matter of the 
false charge had not come before him in the course of judicial proceedings.* 


212. Whenever an offence has been committed whoever harbours 

, or conceals a person whom he knows or has reason 
Hntbounne offender — , ^ , • , , . e 

to believe to be the offender, with the intention oi 

screening him from legal punishment. 

shall, if the .offence is punishable with death, be punished with 

, . „ imprisonment of either description for a term which 

if a capital offence; , „ , , „ , , , i 

may extend to five years, and shall also be hable 

to fine ; 


and if the offence is punishable with transportation for life, or with 
imprisonment which may extend to ten years, 

if punishable with , ,, , ■ i j -mi ■ ■ i P -iU 

transportation for life, shall be punishcd With imprisonment ot either 

or with imprisonment. , -.•/» . 

description tor a term which may extend to three 
years, and shall also be liable to fine ; 


and if the ofl'ence is punishable with imprisonment which may extend 
to one year, and not to ten years, shall be punished with imprisonment 
of the description provided for the offence for a term which may extend 
to one-fourth part of the longest term of imprisonment provided for 
the offence, or with fine, or with both. 


“Offence” in this section includes any act committed at any place 
out of British India, which, if committed in British India, would be puni- 
shable under any of the following sections, namely, 302, 304, 382, 392, 
393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 
and 460 ; and every such act shall, for the purposes of this section, be 


* Bhtigwan Aliir, (1867) 8 W. R. ’ J'ajnoo?!a, (1881) 6 Cal. 620. 
(Cr.)65. * Haibal Khan, (1905) 33 Cal. 30. 

’ Nanjunda Raw, (189G) 20 Mad. 79. 
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deeused to be punishable as if the accused person had been of 

it in British India. 

Exception . — This provision shall not extend to any case in which the 
harbour or concealment is by the husband or -wife of the offender. 


ri.I.U.STBATIOII. 

A, knowing that B has coiDiuitted dacoity. knowmgly (.•cniceEJs B in order to 
screen tiiin from legal pumshiiient. Here, as B is liable to transportation for life. 
A is liable to iniprisoaTnent of either description for a term not exeeedicc three year- , 
and is also liable to fine. 

COMMENT.— This section applies to the harbouring of persons who have actuallr 
commiLted some oll'ence under the Penal (iode or an offence under some spjecial o; 
local law, when the thing punishable under such spredal or local law is punishaUe 
with imprisonment tor a term of six months or upwards. It supposes that stirip 
offence has actually ficen committed, and that tfie harbcrurer gives refuge to one 
whom he knows or has reason to hetieve to be the offender with the inttniioii ci 
screening liim from legal j)onish!nent. It does not apjdy totheharfiouring ol 
not being criminals, who merely abscond to avoid or delay a iudieial invcst}giiliciii.* 

The section deals with that class of offenders wlio arc known as ‘•aece.-snrifk 
after the fatt" under the Enghst) law. .An ‘accessory after the fact' is out wi c. 
knw'.jmg a felony to have been committed by' another, receives, relieves caiufcdt. 
or assjsts the felon. 

Exception. — Tiie Exception only extends to cases where harbour is aSordeii hy 
a wife or husband. No utiier rcliititm.sbip can excuse the i^'ilftt) receijit or asri-iaritT 
of felons ‘ a lather cantuit assist his child, a cliild his parent, a brother' his biotlic-r, 
a master his servant, a servant his master. 


213. VMioever accepts or atterapts to obtain, or agrees to ac('c])t, 
„ , anv gratification for himself or anv other person. 

Taking gift, ttc., to ■ . . „ h ■ 

liCTOiii an ofl'eiidcr from Of aiiv restitution 01 propgrtv to nirnsell or any 

punislsmeint - . v 

other person, in consideration oi his eoncealing an 
offence or of his screening any person from legal punishment for an\' 
offence, or of his not proceedin against any person for the purjso^.e ol 
bringing him to legal punishment. 


shall, if the offence is punishable with death, be punished with im- 
prisonment of either description for a term which 
may extend to seven years, and shall aho be I'.abie 


to fine ; 


and if tlie offence is punishable v-ith transportation for life, or with 

imprisonment which mav extend to ten years. 

n piimshaWe with ^ " g? -i-i 1 

traubporiation for life, shall DC punishcd With imprisonment 01 citner cie- 

ot with impriboumtfDt, . „ . , . , . i j. 

scTjption jor a term which may extend to tnree 
years, and shall also be liable to fine ; 

and if the offence is punishable with imprisonment not extending to 


I jtamrajehoudhury. (1945) 24 Pat. G04. 
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ten years, shall be punished with imprisonment of the description pro- 
vided for the olfence for a term which may extend to one-fourth part 
of the longest term of imprisonment provided for the offence, or with 
fine, or with both. 

COMMENT. — The compounding of a crime, by some agreemnt not to bring tlie 
criminal to justice if the property is restored or a pecuniary or other gratification 
is given, is the offence punished by this and the following section. Tt is the duty 
of every State to punish criminals. No individual has, therefore, a right to com- 
pound a crime because he himself is injured and no one else. 

Ingredients. — The section has two essentials. — 

1. A person accepting or attempting to obtain any gratification or jcslitutori of 
property for himself or any other person. 

2. Such gratification must have been obtained in consideration of (a) concealing 
an offence, or (b) screening any person from legal punishment for an offence, or 
{c) not proceeding against a person for the purpose of bringing him to legal i)unish- 
ment. 

Scope. — This section applies only where there has been an actual concealment 
of an offence, or screening of a person from legal punishment, or abstention from 
proceeding criminally against a person, and, as consideration for the same, there 
has been an acceptance of, or attempt to obtain, or agreement to accept, .any 
gratification or restitution of property. It has no application where only an accept, 
ance of, or attempt to obtain, or agreement to accept, any gratification or restitution 
on a promise to conceal, screen or abstain, is proved and nothing more.' 

The section does not apply where the compounding of an oilcnee is legal. 

Mere suspicion. — This section is applicable only when it is proved ttiat the 
person screened or attempted to be screened from legal punishment ha.s been guilty 
of an offence and not when there is merely a suspicion of his having committed some 
offence.- 


214. Whoever gives or causes, or offers or agrees to give or cause. 
Offering gift or resio- any gratification to any person, or to restore or 


ration of properly m 
consideration of screen- 
ing offender — 


cause the restoration of any property to any person, 
in consideration of that person’s coneer.ling an 


offence, or of his screening any person from legal punishment for 
any offence, or of his not proceeding against any person for the jmr- 
pose of bringing him to legal punishment, 


shall, if the offence is punishable with death, be punislicd with im- 
prisonment of either description for a term ivhicli 
If a capital offence , jjiay extend to seven years, and shall also he liable 

to fine ; 


and if the offence is punishable with transportation for life, or with 
if punishable with imprisonment w'hich may cxl;cnd to ten ycai's, shall 

transportation for life, -ii -.i* * aP'ii. i 

or with imprisonment. be pUUiSfiecl Witll lIHJ)riSOnillCtlt Ot (ICSOrip- 


' Hemchandra Midcherjee, (1924) 52 fimiiilal (loidliuuilaa, (iuia) 13 Bom. 
Cal. 151. 1<- K, U!»t, :I7 Bom. 958. 

* Girish Myte, (1896) 23 Cal. 420; 
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tioH for a term which may extend to three years, and shall also be 
liable to fine ; 

and if the offence is punishable with imprisonment not extending to 
ten years, shall be punished with imprisonment of the description pro- 
vided for the offence for a term whieh may extend to one-fourth part 
of the longest term of imprisonment provided for the offence, or with 
fine, or with both. 

Exception. — The provisions of sections 213 and 214 do not extend to 
any case in which the offence may lawfully be compounded. 

ILLUSTRATIONS. [Repealed by Act X of 1882.] 

COM-MENT. — The preceding section punishes the receiver ot a gift in considera- 
tion ot compromising an offence, whereas this section punishes the offerer of the gift. 

Ingredients. — This section has two essentials. — • 

1 . Offering any gratitieation or restoration of property to some person. 

2. Such oifer must have hcen in consideration of the person’s («) concealing an 
offence or (b) of his'sereening any person from legal punishment for an offence, oi 
(c) of his not proceeding against a i>erson, for the purpose of bringing him to legal 
punishment. 

The section presupposes the actual commission of an offence or the guilt of the 
persons screened from punishment. It is not the intention of the Legislature to 
piuiish the giving of gratification under a delusion that an oifence had been uonunil- 
ted or tliat a jjerson was guilty ,of sucli offence. T'he intention is to discourage 
malpractices, when offences have really been committed or when persons really 
guilty are screened, and not to ensure general veractiy on the part of the public in 
regard to imaginai-y offences or offenders. 

The section includes the offer of .a bribe by the person who has committed tlie 
offence tliut it is desired to screen.* 

Section 345 (1) of the Criminal Pracedure Code enumerates the offences that can 
be lawfully compounded. 

215. Whoever takes or agrees or consents to take^ any gratification 
under pretence or on account of helping any person 

Taking gift to help f. ■, i il 

to recover stolen pro- to rccovei’ any movcable property of whcih he shall 

have been deprived by any offence punishable 

under this Code,^ shall, unless he uses all means in his power to cause 

the offender to be apprehended and convicted of the offence,^ be punished 

with imprisonment of either description for a term which may extend 

to two years, or with fine, or with both. 

COMMENT. — Scope. — This section is intended to apply to some one who, being 
in league with the thief, receives some gratification on account of helping the owmf 
to recover tlie stolen property, without at the same time using all the means in his 
power to cause the thief to be apprehended and convicted of the offence. There 
is nothing in this section which should exclude an actual thief from liability under 
it if in addition to committing theft he also tries to realise money by a promise to 

* Karuppantien, (1882) 1 Weir 194. 
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return the stolen article. An actual thief or a person suspected to be the thief 
can be convicted under this section.^ 

Ingredients. — This section has three essentials. — 

1. Taking or agreeing or consenting to take any gratification under pretence 
or on account of helping any person to recover any moveable property. 

2. The owner of such property must have been deprived of it by an offence 
punishable under the Penal Code. 

3. The person taking the gratification must not have used all means in his power 
to cause the offender to be apprehended and convicted of the offence. 

Object. — The primary aim of this section is to punish all trafficking in ciiinc by 
wbicli a person, knowing that property has been obtained by crime, and knowing 
the criminal, makes a profit out of the crime, while screening the offender from 
justice. The clear meaning of the section is that it is an offence to receive money 
for helping any person to recover property stolen or misappropriated and that there 
is an exception only in favour of a man w'ho can show that he used all means in his 
power to cause the apprehension of the offender.^ 

1. ‘Takes or agrees or consents to take.’ — These words imply that the 
person taking the gratification and the person giving it have agreed not only as to 
the object for which the gratification is to be given, but also as to the shape or 
form the gratificaticn is to take. If a person has actually taken a gratification from 
another, it must be assumed that he agreed to take, and the other to give it in that 
particular form or shapey but where the gratification has not actually passed and 
there is a disagreement as to the form or shape that the gratification is to take, 
the idea of agreement or consent is negatived. Thus, where two persons oll'cred to 
secure the return of bullocks stolen from a third person for Rs. 30, and the third 
person refused but offered Rs. 15, which offer was rejected by the two persons, it 
was held that they had committeed no olfence.* This case has been dissented fronr 
in a case in which the complainant had some of liis buffaloes stolen and the accused 
proposed to the complainant that if tlic complainant gave Rs. 200 and promised 
to take no steps to prosecute the thieves he^would procure the restoration of the 
stolen cattle. The complainant did not agree to this proposal and reported the 
matter to the police. It was bed that the accused was guilty of an attempt to 
commit the offence specified in this section.* 

2. ‘Deprived by any offence punishable under this Code,’ — The act by 
which the property is deprived must be the subject of an offence punishable undei' the 
Penal Code. A person lost a cow from the grazing ground. He heard that the 
cow was with the accused. The accused took Rs. 12 from the owner of the cow 
and promised to restore it in ten days. Subsequently he refused to return either 
the money or the cow. It was held that no offence under this section was com- 
mitted.* A bullock was tied up during the night in its owner's house and was missing 
next morning. Three days later the accused, who promised to return the bullock 
for a sum of money and who were paid that sum, took the owner direct to a spot 
in the jungle and pointed out the bullock tied up to a tree. The accused were con- 
victed under this section. It was held that the tying up of the bullock in the jungle 

1 Mit/eWam, (1924,) 46 All. 915; Deo “ C?ii«ar, (1898) 20 All. 389. 

^tichit Rai, [1047] A. R. J. 48, f.b., * JTargayan, (1922) 45 All. 159. 

overruling Muhammad AH, (1900) 23 * Sftar/a, (1914) P. R. No. 9 of 1915; 

AU. 81, and Mangu, (1927) 50 All. 180. Bageshiaari Ahir, (1931) 11 Pat. 392. 

* Yusuf Mian, [1938] All. 681. 
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would come within the scope of the section as it would prevent the bullock from 
going back to the owner’s house, winch it would normally do if it had only strayed 
and not been stolen.* 

3. ‘Unless he uses all means in his power to cause the offender to be appre- 
hended. ’—It is not for the prosecution to prove the neg.-vtive that the accused did 
not use all his power to cause the offender to be apprehended. It is for the defence 
to establish that the accused did all in his power to cause the offender to be apprehen- 
ded.- 


custody or whose appre- 
hension ha.s been or- 
dered — 


if a capital offence ; 


216. Whenever any person convicted of or charged with an offence, 
being in lawful custody for that offence, escape.^ 

who hJ^'‘e^eapef™om from SUCh CUStody, 

or whenever a public servant, in the exercise of 
the lawful powers of such public servant, orders a 
certain person to be apprehended for an offence, whoever, knowing 
of such escape or order for apprehension, harbours or conceals thatper- 
son with the intention of preventing him from being apprehended, 
shall be punished in the manner following, that is to say, 

if the offence for which the person was in custody 
or is ordered to be apprehended is punishable with 
death, he shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable 
to fine : 

if the offence is punishable ivith transportation for life, or imprison- 
ment for ten years, he shall be punished with iin- 
transportation for life, piisonmeut ot Cither description for a term wJiicn 
or with iniprisoumcnt. extend to three years, with or without fine : 

and if the offence is punishable with imprisonment which maj’ extend 
to one year and not to ten years, he shall be punished wdth imprison- 
ment of the description provided for the offence for a term -which 
may extend to one-fourth part of the longest term of the imprisonment 
provided for sucli offence or with fine, or with both. 

“Offence'’ in this section includes also any act or omission of which 
a person is alleged to have been guilty out of British India ■which, if 
he had been guilty of it in British India, w^ould have been punishable 
as an offence, and for which he is, under any law relating to extradition, 
or under the Fugitive Offenders Act, 1881, or otherwise, liable to be 
apprehended or detained in custody in British India ; and every such 
act or omission shall, for the purposes of this section, be deemed to be 
punishable as if the accused person had been guilty of it in British 
India. 

* jtXiaii, [1938J .Ml. 68J. ’■* X)«o SucAif Sai, [1947] A. L. J. 48, r. B. 
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Exception . — ^This provision does not extend to the case in which the 
harbour or concealment is by the husband or wife of the person to be 
apprehended. 

COMMENT. — ^To establish an offence under this section it must be shown (1) 
that there has been an order for the apprehension of a certain person as being guilty 
of an offence ; (2) knowledge by the accused party of the order; and (3) the harbour- 
ing or concealing by the accused of the person with the intention of preventing him 
from being apprehended.^ 

The word ‘knowing’ imports knowledge of something actual by means of authentic 
or authoritative information. It implies a fact which can be known. ^ 

This section may be compared with s. 212. The latter deals with the offence 
of harbouring an offender who having committed an offence absconds. This section 
deals with harbouring an offender who has escaped from custody after being actually 
convicted or charged with the offence, or whose apprehension has been ordered ; 
the latter offence is in the eye of the law more aggravated, and a heavier punishment 
is, therefore, awarded for it. It is thus an aggravated form of the offence punishable 
under s. 212. 

The section only takes into consideration cases where the man who is harbouredi 
is wanted for an offence for which a maximum sentence of at least one year’s im- 
prisonment is provided. No provision is made for cases where he is wanted for 
offences for which the maximum sentence is less than one year.® 


2 16 A. Whoever, knowing or having reason to believe that any 
Penalty for har- persons are about to commit or have recently com- 
daoolts* mitted robbery or daeoity, harbours them or any 

of them, with the intention of facilitating the commission of such 
robbery or daeoity, or of screening them or any of them from puni- 
shment, shall be punished with rigorous imprisonment for a term 
which may extend to seven years, and shall also be liable to fine. 

Explanation . — -For the purposes of this section it is immaterial whether 
the robbery or daeoity is intended to be committed, or has been com- 
mitted, within or without British India. 

Exception . — This provision does not extend to the case in which the 
harbour is by the husband or wife of the offender. 

COMMEINT. — This section enables the Court to inflict enhanced punishment 
where tlie persons harboured are robbers or dacoits or where they intended to com- 
mit robbery or daeoity. An offence under this section will also be an offence under 
B. 212, but in the case of robbers or dacoits tliis section is the proper one to apply. 

216B. [Repealed by Act VIII of 1942, s. 5.] 


217. Whoever, being a public servant, knowingly disobeys any 
Public servant dis- direction of the law as to the way in which he is to 
° Mv” conduct himself as such public servant, intending 
mJS or pro“ertrfrom thereby to save, or knowing it to be likely that he 
forfeiture. thgpgijy gave, any person from legal punish- 


* Eswaramurthi, (1944) 71 I. A. 83, ® Ibid. 

46 Bom. L. R. 8^, [1945] Mad. 237. » DroIiaA-sA Stngft, (1912) 18 Luck.617. 

I. P. C.— 12 
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ment, or subject him to a less pimishment than that to which he is 
liable, or with intent to save, or knowing that he is likely thereby 
to save, any property from forfeiture or any charge to which it is 
liable by law, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

COMMENT. — ^This section and the three following sections deal with disobedience 
on the part of public servants in respect of official duty. 

This section punishes intentional disobedience of any direction of law on tlie 
part of a public servant to save a person from punishment. It is not necessary 
to show tliat, in point of fact, the person so intended to be sav'ed had eoimnitted 
an offence, or was justly liable to legal punishment. A public servant charged 
under tliis section is equally liable to be punished, although the intention which 
he bad of saving any person from legal punishment was founded upon a mistaken 
belief as to that person’s liability to punishment.' 

‘Legal punishment’ does not include departmental punishment.* 

218. Whoever, heing a public servant, and being as such public 

Public servant fram- servant, charged with the preparation of any record 
intent to or Other Writing, frames that record or writing in a 
Starat”°o"r ^“^p^operty manner which he knows to be incorrect, with intent 
from forfeiture. cause, 01 knotving it to be likely that he will 

thereby cause, loss or injiuy to the public or to any person, or with 
intent thereby to save, or knowing it to be likely that he will thereby 
save, any person from legal punishment, or with intent to save, or 
knowing that he is likely thereby to save, any property from forfeiture 
or other charge to which it is liable by law, shall be punished with 
imprisonment of either description for a term which may extend to 
three years, or with fine, or ivitii both. 

COMMENT. — The section deals with intentional preparation by a public ser\'ant 
of a false record with the object of saving or injuring any person or property. 
The correctness of the record is of the highest importance both to the State and to 
the public. The intention with which the public servant does the act mentioned 
in the section is an essential ingredient of the offence punishable under it. 

It is not necessary tliat the incorrect document should be submitted to another 
person, or otherwise used by the writer. 

A public servant commits the offence punishable under this section if the person 
whom he intends to save from legal punishment is himself.* 

Actual commission of offence not necessary The actual guilt or innocence 

of the alleged offender is immaterial it the accused believes him guilty and intends 
to screen him.* 

- CASES. — PubUc servant framing Incorrect record to save person from legal 
punishment, — A Superintendent of Police gave a warrant under the Gambling 
Act to D, a Sub-Inspector, to arrest persons found gambling in a certain house. 
In order to save two persons from legal punishment for having committed an offence 

' Atnirruideen, (1878) 3 Cal. 412, 413. 42. 

* JitngleLall,(1873)19\V.R.(Cr.)40. * Hurdut Surma, (1867) 8 W. K. 

* Nand Kishore, (1897) 19 All. 305, (Cr.) 68. 

overruling Gauri Shankar, (1883) 8 All. 
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under the Gambling Act in that house, D framed a first information and a specia 
diary incorrectly. It was held that he was properly charged with, and found guilty 
of, having committed an offence under this section.^ A report of the commission 
of a dacoity was made at a police station. The police-officer in charge of the station 
took down the report which was made to him, but subsequently destroyed the report 
and framed another and a false report of the commission of a totally different offence 
to which he obtained the signature of the complainant, and which he endeavoured 
to pass off as the original and correct report made to him by the complainant. It 
was held that the police-officer was guilty of offences punishable under ss. 204 and 
218.* Where it was proved that the accused’s intention in making a false report 
was to stave off the discovery of the previous fraud and save himself or the actual 
perpetrator of that fraud from legal punishment, it was held that he was guilty of 
this offence.* 


219. Whoever, being a public servant, corruptly or maliciously 
Public servant in makes or pronounccs in any stage of a judicial 
rup4“^ma°tog‘ report', pioceeduig, any report, order, verdict, or decision 
etc., contrary to law. which he knows to be contrary to law, shall be 
punished with imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 


COMMENT This section should be read in conjunction with s. 77. It con- 

templates some wilful excess of authority, in other words, a guilty knowledge 
superadded to an illegal act. This section and the following one deal with corrupt or 
malicious exercise of the power vested in a public servant for a particular purpose. 


220. Whoever, being in any office which gives him legal authority 
to commit persons for trial or to confinement, or 

Coinmitment for trial . , . „ . . , , . 

or confineraeiitbyper« to keep persoHS m Confinement, corruptlv or mali- 

son having authority . , .. . • i n x 

who knows that he is ciously commits any person for trial or confinement, 
acUng contrary to law. kccps any person»in confinement, in the exercise 

of that authority, knowing that in so doing he is acting contrary to 
law, shall be punished with imprisonment of either description for a 
term which may extend to seven years, or with fine, or with both. 


COMMENT. — This section is a further extension of the principle laid down in 
the preceding section. It is general in its application, whereas the l.ast section 
applied to judicial officers. It is intended to prevent illegal commitments for trial 
or illegal confinement. 

221. Whoever, being a public servant, legally bound as such public 
Intentional omission Servant to apprehend or to keep in confinement 
Mrt^Srpubh^ servant persou charged with or liable to be apprehend- 
fcound to apprehend. for an offence, intentionally omits to apjirehend 

such person, or intentionally suffers such person to escape, or inten- 
tionally aids such* person in escaping or attempting to escape from 
such confinement, shall be punished as follows, that is to say : — 

with imprisonment of either description for a term which may extend 


* Deodftar S'ingA, (1899) 27 Cal. 14.*. 20 Ail. 307. 

* Muhammad Shah Khan, (1898) » GirdhaTiLal,{1886)SA}].65S. 
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to seven years, with or without fine, if the person in confinement, or 
who ought to have been apprehended, was charged with, or liable to 
be apprehended for, an offence punishable with death ; or 

with imprisonment of either description for a term which may ex- 
tend to three years, with or without fine, if the person in confinement, 
or who ought to have been apprehended, was charged with, or liable 
to be apprehended for, an offence punishable with transportation for 
life or imprisonment for a term which may extend to ten years ; or 

with imprisonment of either description for a term which may extend 
to two years, with or without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with, or liable to be 
apprehended for, an offence punishable with imprisonment for a term 
less than ten years. 

COMMENT. — Sections 221, 222, and 22S provide for intentional oinisoion t« 
apprehend, or negligently suffering the escape of, offenders on the part of public 
sen’ants bound to apprehend or to keep in confinement. 

222. Whoever, being a public servant, legally bound as such public 

latCDtion&l omission .servant to apprehend or to keep in confinement 
“rvMt person under sentence of a Court of Justice 
prmt und«*Tnun« ^^y offcnce Or lawfully committed to custody, 
or lawfully committed, intentionally omits to apprehend such person, or 
intentionally suffers such person to escape, or intentionally aids .such 
person in escaping or attempting to escape from such confinement, 
shall be punished as follows, that is to say : — 

with transportation for life or with imprisonment of either descrip-, 
tion for a term which may extend to fourteen years, with or w'ithout fine, 
if the person in confinement, or w'ho ought to have been apprehended, 
is under sentence of death ; or 

with imprisoiunent of either description for a term which may extend 
to seven years, with or without fine, if the person in confinement, or 
who ought to have been apprehended, is subject, by a sentence of a 
Court of Justice, or by virtue of a commutation of such sentence, to 
transportation for life or penal servitude for life, or to transportation 
or penal servitude or imprisonment for a term of ten years or upwards ; 
or 

with imprisonment of either description for a term which may extend 
to three years, or with fine, or with both, if the person in confinement, 
or who ought to have been apprehended, is subject, by a sentence of 
a Court of Justice, to imprisonment for a term not extending to ten 
years or if the person was lawfully committed to custody. 
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COMMENT. — -This section is similar to the last section with the exception that 
the person to be apprehended has already been convicted or committed for an offence. 
It is thus an aggravated form of the offence made punishable by the last section. 

223. Whoever, being a public servant legally bound as such public 

Escape from conflne- Servant to keep in confinement any person charged 

SSfy'’suSd*Sy'pubI convicted of any offence or lawfully com- 
ae servant. mitted to custody, negligently suffers such person 

to escape from confinement, shall be punished with simple imprison- 
ment for a term which may extend to two years, or with fine, or with 
both. 

COMMENT. — This section further extends the principle laid down in the two 
preceding sections. It punishes a public servant who negligently suffers any person 
charged with an offence to escape from confinement. The last two sections deal 
with intentional omission to apprehend such person. 

■ Ingredients. — This section has three essentials. — 

1. The offender must be a public servant. 

2. He must be legally bound to keep in confinement a person charged with or 
convicted of an offence or lafvfully committed to custody. 

3. He must negligently suffer such person to escape. 

Lawful custody. — Unless the custody is lawful no offence under this section 
is committed. If a public servant has no right to keep a person in custody, he w 
not guilty of allowing that person to escape.^ 

This section applies only to cases where the person who is allowed to escape 
is in custody for an offence, or has been committed to custody, and not to cases 
where such person has merely been arrested under a civil process.* The latter 
case would come under s. 225A. 

224. Whoever intentionally offers dny resistance or illegal obstruc- 

Resistonce or ob- twn to the lawful apprehension of himself for any 

tohfs’wuf a^rehem offencc with which he is charged or of which he has 
been convicted, or escapes or attempts to escape 
from any custody in which he is lawfully detained for any such offence,’’ 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Explanation. — -The punishment in this section is in addition to the 
punishment for which the person to be apprehended or detained in 
custody was liable for the offence with which he was charged, or of 
which he was convicted* 

COMMENT. — This and the section following relate to resistance or illegal ob- 
struction ottered to the lawful aijprehcnsion of any person. Sections 221-223 punish 
public servants who fail to apprclicnd or confine persons liable to be upprehended 
or confined. 


1 


DeM, (1907) 29 AU. 377. 


TafnuUah, (1885) 12 Cal. 100. 
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Ingredients. — The section deals with two kinds of offences. — 

1. Resistance or illegal obstnictioB by a person to his lawful apprehension for 
any offence with which he is charged. 

2. Escape or attempt to escape by a person from lawful custody for the offence 
with which he is charged or of which he has been convicted. 

1. ‘Escapes. ..from any custody In which he is lawfully detained for any 
such offence. ’ — Escape must be from the custody in which the person escaping has 
been detained legally. A person of the same name as the offender was arrested, 
tried and acquitted. Whilst under arrest he escaped from custody. It was held 
that he was not liable to be convicted under this section because he was not lawfully 
detained for any offence.' Escape from a custody by a thief, who was caught in 
the very act of stealing by a private person, at a time when the thief was being sent 
to the nearest police station in custody of a person who had not witnessed the 
offence, was held to be an offence under this section.* WTiere a person lia\dng been 
legally arrested was subsequently left unguarded and escaped, he was held guilty 
under this section.’ 

Explanation. — ^The Explanation does not require that a sentence of imprisonment 
must be made to run consecutively to a sentence imposed for the main offence of 
which the accused has been consdeted.* 

CASE — The accused, a subject of an Indian State, was lawfully arrested by an 
Indian State police within the State territory, for an offence committed by him there. 
While in such custody, he passed through the British territory and escaped. He was 
arrested by the British police, and convicted under this section. It was held that 
the detention contemplated in this section should necessarily be for any of the offences 
mentioned in the Indian Penal Code or under any local or special law applicable to 
British India and that the accused could not be legally proceeded against undertliis 
section, in view of the fact that he was detained at the time of his escape by the 
State police for an offence which was said to have been committed within the State 
territory and which could not he described as an offence committed within British 
India.’ * 


225. Whoever intentionaOy offers any resistance or illegal obstruc- 
Resistance or ob- tion to the lawful apprehension of any other person 
of “’am offence, or rescues or attempts to rescue 

other person. person from any custody in which that 

person is lawfully detained for an offence, shall be punished with 
imprisonment of either description for a term w'hich may extend to 
two years, or with fine, or with both ; 

or, if the person to be apprehended, or the person rescued, or attempt- 
ed to be rescued, is charged with or liable to be apprehended for an 
offence punishable with transportation for life or imprisonment for a 
term W'hich may extend to ten years, shall be punished with imprison- 

' Ganga Ckaran Singh, (1803) 21 Cal. ’ Muppan, (18951 18 Mad. 401. 

337. « Chokhu, (1934) 36 Bom. L. R. 968. 

’ Potadu, (1888) 11 Mad. 480; ‘ Billu, [1940] Lab. 570. 

Fakira, (1893) 17 Mad. 103. 
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ment of either description for a term which may extend to three years, 
and shall also be liable to fine ; 

or, if the person to be apprehended or rescued, or attempted to be 
rescued, is charged with or liable to be apprehended for an offence 
punishable with death, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also 
be liable to fine ; 

or, if the person to be apprehended or rescued, or attempted to be 
rescued, is liable under the sentence of a Court of Justice, or by virtue 
of a commutation of such a sentence, to transportation for life, or 
to transportation, penal servitude, or imprisonment, for a term of ten 
years or upwards, shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, and shall also, 
be liable to fine ; 

or, if the person to be apprehended or rescued, or attempted to be 
rescued, is under sentence of death, shall be punished with transporta- 
tion for life or imprisonment of either description for a term not exceed- 
ing ten years, and shall also be liable to fine. 

COMMENT. — Persons who offer resistance or illegal obstruction to the appre- 
hension of other persons who have committed offences are punishable under this 
section. The preceding section punishes the offenders themselves. Section 130 
deals with rescuing a prisoner of State or war, and s. 186, mth rescuing in any other 


‘Rescue’ is the act of forcibly freeing a person from custody against the will of 
those who Iiave him in custody. 

The act for which the person rescued is detained must amount to an offence 
under the Code. Thus an escape from custofljr when being taken before a Magistrate 
for the purpose of being bound over to be of good behaviour.* or an escape from 
arrest under s. 55, Criminal Procedure Code,® will not fall under this section. If 
the apprehension is not lawful the person resisting it will not be guilty of any offence. 
225 A. Whoever, being a public servant legally bound as such public 
servant to apprehend, or to keep in confinement, 

Omission to appre- , ^ i i i? • 

hend, or sufferance of any pcTSon in any case not proviaed tor in section 

escape, on part of pub- .. 

lie servant, in cases not 221, sectiou 222 or sectioii 223, or in any other 
otherwise provided for. the time being ill force, omits to apprehend 

that person or suffers him to escape from confinement, shall be punish- 
ed — 


(a) if he does so intentionally, with imprisonment of either descrip- 
tion for a term which may extend to three years, or with fine, or with 
both ; and 

(b) if he does so negligently, w'ith simple imprisonment for a terra 
which may extend to two years, or with fine, or ivith both. 


* S/iasli Churn Napit, (1882) 8 » Kundhaia, (188d) 7 All. 07. 

Cal. 331. 
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COMMENT. — ^This section punishes intentional or negligent omission to appre- 
hend on the part of a public servant not coming within the purview of s. 221, 222 
or 233. 


225B. Whoever, in any case not provided for in section 224 or 
^ ^ section 225 or in any other law for the time being 

struction to lawful ap- . in foice, intentionally offers any resistance or illegal 
rMcue,*'°Ui' obstruction to the lawful apprehension of himself 

Otherwise provided fojc. j? aj. . . 

or of any other person, or eseapes or attempts to 
escape from any custody in which he is lawfully detained, or rescues 
or attempts to rescue any other person from any custody in which that 
person is lawfully detained, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with 
fine, or with both. 


COMMENT.— This section is intended to meet cases not co’i'ered by s. 224 or 
9. 223. Under s. 223 a person, escaping from custody when being taken before 
a Magistrate for the purpose of being bound over to be of good behavour, or escaping 
from a jail in which he is confined by reason of his having failed to furnish security 
to be of good behaviour,' cannot be punished : tmder this section he can. 

There must be an overt act of resistance or abstruction. If a person runs away 
to avoid an arrest, his act does not amount to resistance or obstruction.* 

The apprehension or detention must be lawful. If the warrant is defective the 
rescue of the person arrested under such warrant is no offence under this section. 
The liberty of the subject cannot be trifled with, and every person can require by 
tight that the Court ordering his arrest shall observe the law.“ 

CASES. — Resistance to arrest without warrant justifiable. — An arrest by a 
police-ofiicer, without notifying the substance of the warrant to the person against 
whom the warrant is issued, as required by s. 80 of the Criminal Procedure Code, 
is not a lawful arrest, and resistance to *uch an arrest is no offence under tliis section.* 
A person, about to be arrested, is entitled to know under what power the constable 
is arresting him and, if he specifies a certain power which the person knows the 
constable has not got, be is entitled to object to such arrest and escape from custody, 
such custody not being a lawful one. For a charge of escaping from lawful custody 
the prosecution must first establish that the constable who arrested the man had 
power to act under the specific authority that he claimed to have.* 

Resistance to improper warrant justifiable, — A person cannot be convicted 
under ss. 225B and 353 when the warrant attempted to be executed was addressed 
to the person with a wrong description to which he did not answer,* or when it was 
illegal owing to want of the seal of the Court,’ or when it did not contain tlie name 
of the person to be arrested,* or for any other defect.* But even if a Court has 
wrongly exercised its descretion in issuing a warrant, an accused escaping from 

' A/uH, (1920) 43 All. 185. ’ JMaAojia»S,li£i/rA, (1014) 42 Cal. 708. 

* Annawadin, (1923) 1 Ran, 218. * .logendra Nath Laskar v. Hiralal, 

* Fattu, (1932) 55 All. 109, 111, 112. (1924) 51 Cal. 902. 

* Sdtish Chandra Jtaiv.JoduNandan * Gokal, (1922) 45 All. 142; Gaman, 

Singh, (1899) 26 Cal. 748. (1913) P. R. No. 16 of 1918; Muham- 

‘ Appariami Mudaliar, (1924) 47 mad Bakhsh, (1904) P. R. No. 16 of 
Mad. 442. 1904. 

« Debi Singh, (1901) 28 Cal. 399. 
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the custody of the peon apprehending him or obstructing his apprehension would 
be guilty under this section 

Escape must be from lawful custody. — A peon who arrested the accused 
under a civil warrant made him sleep by his side in a house after nightfall. The 
accused escaped while the peon was asleep. It was held that the accused was 
liable under this section as the fact that the peon went to sleep did not in any way 
put an end to his custody, or affect the accused’s duty to subiftit to the judgment 
of the law.® The accused was arrested by a process server, and after the arrest 
he managed to escape from custody, went inside his house, shut himself up there, 
and refused to come out. It was held that an offence under s. 186 was not established, 
but that the accused was guilty of the offence of escaping from lawful custody under 
this section.® 

226. Whoever, having been lawfully transported, returns from such 

Unlawful return from transportation, the term of such transportation 

transportation. having expired, and his punishment not having 

been remitted, shall be punished with transportation for life, and 
shall also be liable to fine, and to be imprisoned with rigorous impri- 
sonment for a term not exceeding three years before he is so trans- 
ported. 

COMMENT. — This section punishes the criminal who is lawfully transported 
but who runs away from the place of transportation before the expiry of the term 
of transportation. 

227. Whoever, having accepted any conditional remission of 

, . punisliment, knowingly violates any condition on, 

of remission of punish- which such remission was granted, shall be punished 
with the punishment to which he was originally 
sentenced, if he has already suffered no part of that punishment, and 
if he has suffered any part of that punishment, then with so much 
of that punishment as he has not already suffered. 

COMMENT. — ^This section deals with those cases in which remission of punish- 
ment is made conditional by Government under s. 401 of the Code of Criminal 
Procedure. 

228. Whoever intentionally offers any insult, or causes any interrup- 

Intcntionai insult or tion to any pubUc Servant, while such public ser- 

aeit™tlitting"in'’jS- ^ant is sitting in any stage of a judicial proceeding, 
ciai proceeding. shall be punished with simple imprisonment for a 

term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

COMMENT. — The object of this section is to punish a person who intentionally 
insults in any way the Court administering justice. It is to preserve the prestige 
and dignity of the Court that this section is enacted. It lays down the highest sentence 
that could be inflicted for contempt of Court. 

® Puna Mahton, (1932) 11 Pat. 743. 271. 

* Bamaswami Konan, (1908) 31 Mad. ® Jamna Das, (1,927) 9 Lah. 214. 
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Ingredients. — The essentials of the section are — 

1 . There must be (a) intentional insult, or (h) interruption to any public servant. 

2. The public servant must have been sitting in any stage of a judicial pro- 
ceeding. 

The whole sitting of a Court for the disposal of judicial work from the opening 
to the rising of the Court is a judicial proceeding, and the necessary interval between 
the conclusion of one case and the opening of another is a stage in a judicial pro- 
ceeding.* 

Acts, such as rude and contumelious behaviour, obstinacy, perverseness, pre- 
varication, or refusal to answer any lawfid question, breach of the peace or any 
wilful disturbance whatever, will amount to contempt of Court. 

If the offence of contempt of Court is summarily dealt with under s. 480 of the 
Criminal Procedure Code, the maximum fine that can be imposed is Rs. 200. 

CASES. — Contempt.-i-A person persisting in putting irrelevant and vexatious 
questions to a witness after warning ;* a person making an impertinent threat to 
a witness in the box a person sentenced to two hours’ imprisonment and ordered 
to be kept in custody insulting the judge in the grossest maimer a person calling 
the trial Judge as “a prejudiced judge,”® and a person stating in an application 
for transfer of a ease that the Court had beeome hostile to him,® were all held guilty 
of contempt of Court under this section. 

Refusal to answer question. — ^Prevarication by a witness and refusal to answer 
a question amount to intentional interruption within the meaning of this section.’ 

No contempt. — A person leaving the Court when ordered to remain,® or making 
signs from outside to a prisoner on his trial ;* a person listening to evidence after 
being told to leave the Court ;*» a person using vulgar language for the purpose 
of emphasis ;** a person walking out of the Court without answering the question 
whether he had any witness a person giving away in marriage a minor girl while 
she was in the custody of a guardian appointed by the Court ;*® a person appearing 
as an assessor in Court dressed in a shirt and a cap ;** a person writing a letter to 
a .ludge imputing unlawful act causing loss to him ;'® a pleader saying that he 
‘resented’ the remark of the Court and that another remark was ‘improper,’ and that 
a certain action of the Court was ‘strange,’** were held to have committed no offence 
under this section. 


229. Whoever, by personation or otherwise, shall intentionally 
Personation of a juror cause, or knowingly suffcr himself to be returned, 
' empanelled or sworn as a juryman or assessor in 

* Salig Bam, (1897) P. R. No. 16 


of 1897. 

* Azeemoola, (1867) P. R. No. 44 
of 1867. 

» Alht, (1922) 45 All. 272. 

* Venkatasami, (1891) 15 Mad. 131. 

* Ve.nkatrao, (1922) 24 Bom. L. R. 
386, 40 Bom. 973. 

* Narotam Das, [1943] All. 186. 

’ Jaimal Shravan, (1873) 10 B. H. C. 
69; Gopi Chand, (1917) P. R. No, 14 
of 1918. 

(1870) 1 Weir 215. 

(1870) 1 Weir 214. 

Papa Naiken, (1882) 1 Weir 


217. 

** (1880) 1 W’eir 216. 

** Abdul Ruhivian, (1899) 1 
218 

**’ Kaulashia, (1932) 12 Pat. 1, the 
offence committed was disobedience oi 
a lawful order. 

*‘ Chhaganlal Ishwardas, (1933) 3j 
B om. L. R. 1025. 

** Subordinate Judge, Hoshangabm 
V. Jawaharlol, [1941] Nag. 304. Sucl 
a person would be guilty under th( 
Contempt of Courts Act, XII of 1920 
s. 2(3). 

** Hakumai Bai, [1 943] Lah. 791. 
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any case in which he knows that he is not entitled by law to be so 
returned, empanelled or sworn, or knowing himself to have been so 
returned, empanelled or sworn contrary to law, shall voluntarily serve 
on such' jury or as such assessor, shall be punished with imprisonment 
of either description for a term which may extend to two years, or 
with fine, or with both. 

COMMENT. — This section is intended to punish false personation of a juror 
or an assessor. It deals with two classes of cases — 

(1) 'Where the accused had guilty knowledge before he was returned, i.e., got 
himself enlisted as a juror or assessor. 

(2) Wlicre he had such knowledge after he was returned. 

Section 278, Criminal Procedure Code, enumerates the persons not entitled to 
serve as jurors or assessors. As to choosing a jury, see s. 276, Criminal Procedure 
Code : as to choosing of assessors, see s. 321. 

Six sections provide punishment for false personation — 

1. Section 140 punishes false personation of a soldier. 

2. Section 170 punishes personating a public servant. 

3. Section 171 punishes wearing a garb or carrying a token used by a public 

ser\'ant. 

4. Section 171F punishes personation at an election. 

3. Section 205 punishes false personation for the purpose of an act or proceeding 
in a suit or prosecution. 

6. Section 229 punishes personation of a juror or assessor. 


CHAPTER XII. 

Of_ Offences relating to Coin and Government Stamps. 

The offences described in this Chapter rei^jte to (I) Coins, and (II) Stamps. 

(I) Coins.— 

The offences relating to coin may be classified into three divisions. : — 

(1) Counterfeiting, (2) alteration, and (3) acts of mint employees. 

1 . Counterfeiting — 

(1) Counterfeiting coins (ss. 231, 232.) 

(2) Making or selling instrument for counterfeiting (ss. 233, 23i.) 

(3) Possession of instrument for counterfeiting (s. 235.) 

(4) Abetting in British India the counterfeiting of coin out of India (s. 236.) 

(5) Importing or exporting of counterfeit coin (ss. 237, 238.) 

(0) Delivering coimterfeit coin knowing it to be so (ss. 239, 240.) 

(7) Delivering counterfeit coin not known to be so when first possessed (s. 241.) 

(8) Possession of counterfeit coin knowing it to be so (ss. 242, 243.) 

2. Alteration — 

(1) Diminishing the weight or altering the composition of any coin (ss. 246, 
247.) 

(2) Altering appearance of any coin to pass it off as a different coin (ss. 248, 
249.) 

(3) Delivering coin possessed with the knowledge that it is altered (ss. 250, 
251.) 
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(4) Possessing altered coin knowing it to be so (ss. 232, 253.) 

(5) Delivering altered coin which the deliverer did notknow to be altered when 
first possessed (s. 254.) 

8. Acts of mint employees — 

(1) Persons employed in a mint causing coin to be of a different weight or 
composition from that fixed by law (s. 244.) 

(2) Unlawfully taking from a mint any coining instrument (s. 245.) 

(II) Government stamps. — 

(1) Counterfeiting a stamp (s. 253.) 

(2) Possession of an instrument for counterfeiting a stamp (s. 256.) 

(3) Making or selling instrument for counterfeiting a stamp (s. 237.) 

(4) Sale of a counterfeit stamp (s. 258.) 

(5) Possession of a counterfeit stamp (s. 250.) 

(6) Usingas genuine a stamp known as counterfeit (s. 260). 

(7) Effacing any writing from a substance bearing a stamp or removing from 

a document a stamp used for it, with intent to cause loss to Govern- 
ment (s. 261). 

(8) Using a stamp known to have been before used (s. 262). 

(9) Erasure of mark denoting that a stamp has been used (s. 263). 

(10) Making, uttering, or dealing in, or selling, or using for postal purpose, any 
fictitious stamp ; or possessing any fictitious stamp ; or making or 
possessing any instrument for^manufacturing fictitious stamps (s. 2C3A). 

230. Coin is metal used for the time being as money, and stamped 
and issued by the authority of some State or Sove- 

“Com” deSaed. . -n ■ ... . 

reign Power in order to be so used. 

Queen’s coin is metal stamped and issued by the authority of the 
Queen’ co‘ Queen, or by the authority of the Central Govern- 

ment or of the Government of any Presidency, or 
of any Government in the Quetn’s dominions, in order to be used as 
money; and metal which has been so stamped and issued shall conti- 
nue to be the Queen’s coin for the purposes of this Chapter, notwith- 
standing that it may have ceased to be used as money. 


ILCUSTBATIONS. 

(а) Cowries are not coin. 

(б) Lumps of unstamped copper, though used as money, are not coin. 

(c) Medais are not coin, inasmuch as they are not intended to be used as money. 

(d) The coin denominated as the Company’s rupee is the Queen’s coin . 

^e) The “Farukhabad” rupee, which was formerly used as money under the 
authority of the Government of India, is Queen’s coin although it is no longer so 
used. 

COMMENT. — The definition requires that a coin must be a metal used for the^ 
money. Old coins not used as money areTloticomrunder this definition. 
A coin of the time of Akbar^ or Shahjafaan‘ cannot, therefore, be deemed to be a 
coin. Similarly, a medal is not a coin, and if a person represents to an ignorant 
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person a medal as being money he cannot be convicted of passing a counterfeit coin.’ 
But a person counterfeiting Kuldar and Jeypur gold mohurs is guilty of counter- 
feiting coin as they had a current value attached to them as coin.’ 


Legal tender not necessary. — Coin need not be a legal tender receivable at a 
value in rupee fixed by law. Gold mohurs which although they do not pass at an 
absolutely fixed value, yet have a current value, not ascertainable merely by weigh- 
ing them as lumps of gold, but attaching to them as coin, are coins “for the time 
being used as money.”’ The test of whether a particular piece of metal is money 
or not is the possibility of taking it into market and obtaining goods of any kind 
in exchange for it. For this, its value must be ascertained and widely known ; 
that it is known to persons of special skill or information is not sufficient.* 

It has been held that Murshidabad rupees stand on the same footing as ‘Fani- 
khabad’ rupees which are King’s coin although no longer so used.* 


231. Whoever counterfeits or knowingly performs any part of the 
process of counterfeiting eoin, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Coiiaterfeitiiig coin. 


Explanation . — A person commits this offence who intending to prac- 
tise deception, or knowing it to be likely that deception will thereby 
be practised, causes a genuine coin to appear like a different coin. 

COMMENT. — It is not necessary under this section that the counterfeit coin 
should be made with the primary intention of its being passed as genuine ; it is 
sufficient if the resemblance to genuine coin is so close that it is capable of being 
passed as such.’ The accused, at the reque.st ofsomc Nepalese, made for them in 
German silver a number of imitations of a current Nepalese coin. The coins were 
not intended^originally to be passed as genuine coins, for it was stipulated that 
they should be made with hooks attached to them; but this was not done and 
the coins were handed over plain. It was held that the accused was guilty under 
this section.’ It is not essential for coins to be counterfeit that they should be 
exact resemblances of genuine coins. It is sufficient that they are such as to cause 
deception and may be passed as genuine.’ 

232. Whoever counterfeits, or knowingly performs any part of the 

Counterfeiting process of cotmterfeiting the Queen’s coin, shall 
Queen’s coin. punishcd with transportation for life, or with 

imprisonment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

COMMENT. — The Code provides heavier punishment in cases of offences re- 
lating to King’s coin than those relating to foreign coins. The authors of the Code 
say: “We have proposed that the Government of India should follow the general 
pratice of Governments in punishing more severely the counterfeiting of its own 


’ (1803) 1 Weir 219. 

’ KunjBeharee, (1873) 5 N. W.P.ia?. 
’ Ibid. 

* Bapu Yadav, (1874) 11 B.H.C. 172. 

* fleni, (1905) 28 All. 02; Baman, 
1902) P. R. No. 1 of 1903. 


' Qadir Bakhsh, (1907) 30 All. 93; 
Amrit Sonar, (1919) 4 P. L. J. 525; 
Premsookh Dass, (1870) P. R. No. 38 
of 1870. 

1 Qadir Bakhsh, sup. 

* Amrit Sonar, sup. 
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coin than the counterfeiting of foreign coin. It appears to us peculiarly advisable, 
under the present circumstances of India, to make this distinction. It is much 
to be wished that the Company’s currency may supersede the numerous coinages 
which are issued from a crowd of mints in the dominions of the petty princes of 
India. It has appeared to us that this object may be in some degree promoted 
by the law as we have framed it. That coinage, the purity of which is guarded 
by tile most rigorous penalties, is likely to be the most pure: and that coinage 
which is likely to be the most pure will he the most readily taken in the course of 
business.”^ 

‘Counterfeiting’ means causing one thing to resemble another. Where, there- 
fore, a person removed the ring from a coin which had been used to form part of 
a necklace or other ornament, and worked up the face of the coin ^vhere the ring 
had been, it not being shown that any material part of the coin had at any time 
been removed, it was held that he was not guilty under this section.^ 


233. Whoever makes or mends, or performs any part of the process 
of making;, or mending, or buys, sells or disposes of. 

Making or selUng j- - ■ , ci,- ] 

insuument for counter- any die or instrument, tor the purpose oi being used, 
feiting com. knowing or having reason to believe that it is 

intended to be used, for the purpose of counterfeiting coin, shall be 
punished with imprisonment of either description for a terra which may 
extend to tliree years, and shall also be liable to fine. 

COMMENT. — In this as well as in the following section mere acts of preparation 
towards the offence of coining are made substantive offences, such as tlie making 
of dies or other instruments used in the manufacture of coin . 


234. Whoever makes or mends, or performs any part of the process 
of making or mending, or buys, sells or disposes of, 

Making or selling - . . c , c u ■ 

ii^rument for counter- any die or instrument, tor the purpose ot being 
feiting Queen s com. ^ged, or knowing OT having reason to believe that 
it is intended to be used, for the purpose of counterfeiting the Queen’s 
coin, shall be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable to 
fine. 


COMMENT. — ‘Possession’ connotes the intention to exercise power or control 
over ttie object possessed and therefore necessarily implies that the pos.sessor has 
been conscious of the possibility of exercising that power or control. 


235, Whoever is in possession of any instrument or material, for 
the purpose of using the same for counterfeiting 

Possession of instru- . ^ ii, i. i-l 

ment or material for coin, or knowmg or having reason to believe that the 

the purpose of using ...i-,., nil 

the same for counter- Same IS intended to be used for that purpose, shall 
feiungcoin. punished w'ith imprisonment of either descrip- 

tion for a term which may extend to three years, and shall also be 
liable to fine ; 


^ Note I, p. 134. 

* Muhammad Husain, (1901) 23 


AH. 420. 
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and if the coin to be counterfeited is the Queen’s coin, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to ten years, and shall also 

be liable to fine. 


COMMENT. — ^Mere possession of instruments and materials capable of coun- 
terfeiting coins is no offence. Possession of such instruments should be with the 
intention of counterfeiting coins and the intention must be proved. The accused 
was convicted of an offence under this section, he having in his possession three 
“dies” and some instruments for the purpose of counterfeiting coin. He was a 
goldsmith by occupation, and the instruments found with him were required for 
his work as a goldsmith. The dies were deficient and no complete counterfeit 
coin could be struck from them either singly or combined. Tt was held that it 
could not be inferred from the mere possession of the dies incapable of striking a 
complete coin that the accused intended to manufaeture coins. The onus of proving 
the fitness of the materials for the purpose of counterfeiting coins was upon the 
prosecution.* 


236. Whoever, being within British India, abets the counterfeiting 
of coin out of British India shall be punished in 

Abetting in India the .„ , n . . . 

oounterteiting out of the Same manner as it he abetted the counterfeiting 
India of com. within British India. 


COMMENT. — Any person in India, whether a British stibject or a foreigner, 
•who supplies instruments or materials for the purpose of counterfeiting any coin, 
or assists in any other way, is punishable under this section. Abetment in British 
India must be complete. 


237. Whoever imports into British India, or exports therefrom, 

Import of export of Counterfeit coin, knowing or having reason to 

counterfeit com. ' believe that the same is counterfeit, shall be punish- 
ed with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

COMMENT. — The offence under this and the following section consists in an 
import or export, whether by sea or land, of any coin known by the importer, or 
which he has reason to believe, to be counterfeit. 

238. Whoever imports into British India, or exports therefrom, 

any counterfeit coin which he knows or has reason 
counterfeits' ”f °'\he to bclieve to be a counterfeit of the Queen’s coin. 
Queen scorn. punislied with transportation for life, or 

•with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

239. Whoever, having any counterfeit coin, ivhich at the time when 
DeUvery of coin, ^6 becauie posscsscd of it he knew to be counter- 

irfirthot itl^countM- fraudulently or ivith intent that fraud may be 

*it- committed, delivers the same to any person, or 

attempts to induce any person to receive it, shall be punished with 

* Khadim Hussain, (1924) 5 Lab, 892. 
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imprisonment of either description for a term which may extend to 
five years, and shall also be liable to fine. 

CO.irVfENT. — This section is directed against a person other than the coiner, 
who procures or obtains or receives counterfeit coin, and not to the offence com- 
mitted by the coiner. 

Three classes of offences are created by ss. 239 to 243 : 

fl ) Delivery to another of coin, possessed with the knowledge that it is counter- 
feit (ss. 239 , 240). 

(2) Delivery to another of coin as genuine, which when first possessed, the 
delh'erer did not know to be counterfeit (s. 241). 

(.3) Possession of counterfeit coin by a person who knew it to be counterfeit 
when he became possessed thereof (ss. 242, 243 1. 


coin, po^cs^ed 
knowledge that 
counterfeit. 


240. Whoever, having any counterfeit coin, which is a counterfeit 

DeUTcrr of Queen's Qucen’s coin, and which, at the time when 

he became pos.sessed of it, he knew to be a counter- 
feit of the Queen’s coin, fraudulent!}' or with intent 
that fraud may be committed, delivers the same to any person, or 
attempts to induce any person to receive it, shall be punished with 
imprisonment of either description, for a terra w'hich may extend to 
ten years, and shall also be liable to fine. 

COM.VIENT. — The offence under this section is an aggravated form of the offence 
described in the last section. This section does not apply to the actual coiner.' 
It must be established that the accused knew that the coins were counterfeit when 
he became possessed of thorn .- 

241. Whoever delivers to any other person as genuine, or attempts 

to induce anv other person to rec^ve as genuine, 

I>elivery of eoin as i , 

genuine, w-hich, when any counterfoit coiD wiuch he knows to be counter- 
feit, but which hc did not know to be counterfeit 
be counterfeit. time when he took it into his possession, 

shall be puni.shed with imprisonment of either description for a term 
•vv'hich may extend to two years, or with fine to an amount which may 
extend to ten times the value of the coin counterfeited, or -with both. 


ILLUSTRATION. 

A, a coiner, delivers counterfeit Company’s rupees to his accomplice B, for the 
purpose of uttering them. B sells the rupees to C, another utterer, who buys tliem 
knowing them to be counterfeit. C pays away the rupees for goods to D, who 
receives them, not knowing them to be counterfeit. D, after receiving the rupees, 
discovers that they are counterfeit and pays them away as if they were good. Here 
D is punishable only under this section, but B and C are punishable under section 
239 or 240, as the case may be. 

COMMENT. — This section applies to a casual utterer of base coins. Section 
239 deals with professional utterers. 

' Ahmad Shah, (1892) P. R. No. 10 * 

of 1892. 


Dost Mohammad, [1937] Nag. 133. 
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242. Whoever, fraudulently or with intent that fraud may be com- 

„ . , mitted, is in possession of counterfeit coin, havinsr 

terfeit coin by person known at the time when he became possessed there- 

who knew it to be coun- . n • i n t 

terfeit when he became ot that SUCh COm WaS COUntcrteit, Shall DC pUTllshed 

with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine. 

COMMENT. — Mere possession of a counterfeit coin is an offence under this and 
the following section, even though no attempt is made to pass it off, provided it 
was kept for a fraudulent purpose and was originally obtained with guilty knowledge. 
Possession must be with intent to defraud. 

243. Whoever, fraudulently or with intent that fraud may be com- 

mitted, is in possession of counterfeit coin, which 

PossesBion of Queen's . i» • a i r-v » * i • i 

coin by person who IS a countcrieit ot the Quecu s coin, having known 
feit when he became at the time when he became possessed of it that it 

possessed thereof. a *. i. ii * 1.1 ‘j.! • 

was counterieit, shall be punished with imprison- 
ment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 

244. Whoever, being employed in any mint lawfully established in 

„ , . • British India, does any act, or omits what he is 

mintcausingcoin to be legally bound to do, with the intention of causing 
co^osition from Uiat any coin issucd from that mint to be of a different 
weight or composition from the weight or com- 
position fixed by law, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also 
be liable to fine. 

COMMENT. — ^Tlie object of this section is to secure purity of coinage and its 
exact conformity to the legal standard against the art or omission of persons employed 
in mints. The law has fixed the weight and composition of various coins and h; s 
declared in what eases they shall be a legal tender. 

245. Whoever, without lawful authority, takes out of any mint, 

latvfully established in British India, any coining 

UnlowfuUy takina i u ii i_ ■ u j -ii, • • ^ 

coining instrument from tool or instrument. Shall be punished with impnson- 

ment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

246. Whoever fraudulently or dishonestly performs on any coin 
Fraudulently or dis- ^^y Operation which diminishes the weight or 

weight or altering' com? alters the composition of that coin, shall be punished 
position ot coin. with imprisonment of either description for a term 

which may extend to three years, and shall also be liable to fine. 

Explanation . — A person who scoops out part of the coin and puts 
anything else into the cavity alters the composition of that coin. 

I. P. C.— 13 
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247. Whoever fraudulently or dishonestly performs on any of the 
, Queen’s coin any oiieration which diininishes the 

Fraudulently or dl5- ^ . , ■ • 

honestly dimimshing weight OF alters thc coinpositioii ot that com, shall 

weight or altering tom- , . , r . ■ e e -ii i 

position oi Queciiis bc puiiishcd With iinpiTsoiinien t ot either desenp- 
tion for a term which may extend to seven years, 
and shall also be hable to fine. 


248. Whoever performs on any coin any operation ivliich alters 
Altering appearance appearance of tliat coin, with thc intention that 
a Si pass'as''eoiu'of ^hc Said coin shall i>ass as a coin of a difi'erent 
different description. description, sliall bc punished with imprisonment 
of either description for a term wliich may extend to three years, and 
shall also be liable to fine. 


COJIMENT.— This section refers to any operation tvliieh alters tiu- appe.'irancc 
of a coin witli the intention that the said coin sliall pass as a coin of a different 
description, e.g., gilding, silvering. If the weight of the coin i.s diminislied, cillicr 
S.240 or s. 217 applies. 


249. Whoever performs on an3' of the Queen’s coin any' operation 
which alters the appearance of tliat coin, with thc 

Altering appearance . , ^ i ■ , n ■ r 

of Queen's com with intention that the said com shall pass as a com ol 
“differwit a different description, shall be punished with 
description. imprisonment of either description for a term which 

extend to seven years, and shall also be liable to line. 


250. W^hoever, having coin in his posses.sion with respect to whicli 

_ , , the oft'ence defined in section 246 or 248 has been 

Delivery of coin, • i , i , ■ l 

possessed with know- committed, and having known at the time when 

ledge that It IS altered. ,, im, 

he became possessed oi such com that such orrence 
had been committed with respect to it, fraudulently or w'ith intent 
that fraud may be committed, delivers such coin to any other person, 
or attempts to induce any other person to receive the same, sliall bc 
punished with imprisonment of either description for a term ithich 
may extend to five years, and shall also be liable to fine. 

COMMENT. — This and the following section are intended to ijunish persons 
who are traders in spurious or altered coins. They correspond to ss. 2.'i!l and tMd. 
There must be both possession with knowledge and fraudulent deliverj’. 

251, Whoever, having coin in his possession with respect to whicli 
Delivery of Queen’s f^c offcnce defined in section 247 or 249 has been 

knowieSg^that u'w Committed, and having know'n at the time when 
he became possessed of such coin that such offence 
had been committed w'ith respect to it, fraudulently or with intent 
that fraud may be committed, delivers such coin to any other person, 
or attempts to induce any other person to receive the same, shall be 
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punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

252. Whoever fraudulently or with intent that fraud may be com- 

mitted, is in possession of coin with respect to which 

Possession of coin by, „ I'l 

person ^who knew it to the oftence dclined in either ol the sections 246' or 
become possessed 248 has been committed, having known at the time 
of becoming possessed thereof that such offence 
had been committed with respect to such coin, shall be punished with 
imprisonment of either description for a term which may extend to 
three years, and shall also be liable to fine. 

COMMENT. — Possession of debased or altered coin by the professional dealer, 
with fraudulent intention, is made punishable by this section. This and the next 
section resemble ss. 242 and 243. Under ss. 230 and 251 the accused is punished 
for uttering, under this section and the next he is punished for possessing a coin in 
respeet of which the offence defined either in s. 240 or 247 has been committed. 

253. Whoever fraudulently or with intent that fraud may be com- 
Possession of Queen’s miftsd, is in posscssion of coin with respect to tvliich 

coin by person who the offcncc defined in either of the sections 247 or 

knew It to he altered . , , . , 

when he became pos- 249 lias been committed, having known at the time 
of becoming possessed thereof, that such offence 
had been committed with respect to such coin, shall be punished with 
imprisonment of either description for a term which may extend to 
five years, and shall also be liable to fine. 

254. Whoever delivers to any other person as genuine or as a coin 

of a different description from what it is, or attempts 

Delivery of coin as , , . . ^ 

genuine which, when to mducc any ficrson to receive as genuine , or as 

first possessed, the t™ , • c ' i ■ 

deliverer did not know a diiierent com ti'om wliat it is, any com m respect 

to be altered. wliich he knows that any such operation as that 

mentioned in sections 246, 247, 248, or 249 has been performed, but 

in respect of which he did not, at the time when he took it into his 

possession, know that such operation had been performed, shall be 

punished with imprisonment of either description for a term which 

may extend to two years, or with fine to an ainoimt which may extend 

to ten times the value of the coin for which the altered coin is passed, 

or attempted to be passed. 

COMMENT. — Section 241 corresponds to this section. IVlicre possession is 
acquired innocently but on subsequent knowledge that the coin is counterfeit if 
a person passes it off or attempts to pass it off as a genuine coin, he will be punished 
under this section. 


255. Whoever counterfeits, or knowingly performs any part of the 
Counterfeiting pioccss of Counterfeiting, any stamp issued by 
Government stamp. Government for the purpose of revenue, shall be 
punished with transportation for life or with imprisonment of either 
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fo’-' o term which may extend to ten yenr.s, und HhatJ ajlso 
be lial)lc to hue. 

EivplanaiiQii. — person commits this offence who coiuii.erl'eits by 
causing a genuine stamp of one denuminution to ajjpear liLc y gemune 
stamp of a different denomination. 

COAXMEINT.: — This and the I'cinaiuing Hectioiis of tiie Cliujrtev tieaJ viti: ofteucm 
relating to Government stamps. These Htunxps ate iiiiinession.s njioii jiujict, jnufi- 
inent, or anj material used for writing, made by the Govenimeut month, for Ikf- 
purpose of revenue. 

An obliterated stamp can .he a stump in tlie ordinary' use of the Englisb juiiruLC'. 
■A stamp does not cease to be a stamp lieeuuse it is euneellcd. A jrarsim iielliiii: 
a forged stamp, aitbougli it bears o euxredllution movk, enmitxits an ofience ol Ktliiii; 
forged stamps. 1 

256. Whoever has in hit> possession tmy mstrumeiil or luaterral for 

iiuring poase^aion of purpose of being used, or know'mg or havii;s 

uo"^ to beheve .that it is intended to be used, icr 

eramont atwiip. the purpose of .cotin.ierfeitxng any stain j. issuelry 

Government for the puj-pose of revenue, sha,Il be puiii.sbed iritL Inc' 
prisoniueirt of either description for a term wliieh .Tnay extend to sevui 
years, and shall also be iiable to liae. 

COMMilNT. — This aeorion resembles s. 283, 


2 57. Whoever makes or performs any part, of the jjroc-ess ctf luaking. 
Making or soiUi\g in- o.f huvs. Or selis, or disposes of, any iitstnirijeTr. 

iMtlng"*** *^vo?mw“t purpose of being used, or knowing or hanng 

'“""'P' rea.son to believe that it is int.ended t.o tte U'ecl. 

for the purpose of counterfeii.mg any stamp issued by Govenimeut 
for the purpose of revenue, shall be punished vi-itfa imprisoiiraerjt of 
either description for a terra which may extend to seven years, and 
shall also be liable to line. 

COMMKNT. — Tins section corresjKJJidb to s. 284. 

258. Whoever sells, or offers for sale, any stamp phich lie kiiov'' 

sje of oounurtejt reason to believe to be a counterfeit of any 

Gmej-umout itajup. stafup isbucd by Government for the purpose of 
leyejiue, slxall be punished with imprisonment of either description 
for a term which juay extend to seven years, and shall also be liable 
to fine. 

COMMENT, — This section resembles s. 233. 

259. Whoever lias in his possession any -stamp which he knows to 

be a counterfeit of any stamp issued by Govern- 

Having possesifi'irt of r< i * t” i. 

coufii^rfeit <iioyeni«u-nt njcfit jor the Durpose of revenuCj intending to use, 
or dispose of the .same as a genuine stamp, or in 
‘ Imeden, [1314] 1 IC. B. 144. 
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order that it may be used as a genuine stamp, shall be punished 
with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

COMMENT. — This section corresponds to s. 243. 

260. Whoever uses as genuine any stamp, knowing it to be a coun- 
Using as genuine a tcrfcit of any Stamp issued by Govermnent for 

known 'to''bc counter^ the purpose of revenue, shall be punished with 
imprisonment of either descripl^n for a term 
which may extend to seven years, or with fine, or with both. 

COMMENT. — This section corresponds to s. 2.54. 

261. Whoever fraudulently or with intent to cause loss to the 

Government, removes or eifaces from any sub- 

Effacing writing from . • t 

substance bearing Go'’- stance, bearing any stamp issued by Government 
moving from' document lor the purpose ot revciiue, any writing or docu- 
with intent to cause ment for wliich such stamp has been used, or re- 
, loss to Government. moves from any writing or document a stamp 

which has been used for such writing or document, in order that such 
stamp may be used for a different writing or document, shall be punish- 
ed with imprisonment of either description for a term which may extend 
to three years, or with fine, or with both. 

COMMENT.— This section may be compared with ss. 246 and 248. It punishes 
(1) tlie effacing of a writing from a stamp, and (2) the removing of a stamp from 
a document. 

262. Whoever fraudulently or with intent to cause loss to the 

Government, uses for ’any purpose a stamp issued 
stamp known to have by Government tor the purpose ot revenue, which 
been before used. kuows to have been before used, shall be punish- 

ed with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

COMMENT. — Under this section the fraudulent use of a stamp already used is 
made punishable. 

263. Whoever fraudulently or with intent to cause loss to Govern- 

ment, erases or removes from a stamp issued by 

Erasure ofmark^ c ■> 

denoting that stamp Government tor the purpose ot revenue, any mark, 
bas been used. jjjjpj.gssg,j upon such Stamp for the purpose 

of denoting that the same has been used, or knowingly has in his 
possession or sells or disposes of any such stamp from which such 
mark has been erased or removed, or sells or disposes of any such 
stamp which he knows to have been used, shall be punished with 
imprisonment of either description for a term which may extend to 
three years, or with fine, or with both. 
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COMMENT. — This section punishes (1) erasure or removal of a mark denoting 
that a stamp has been used, (2) knowingly possessing any such stamp, and (3) 
selling or disposing of any such stamp. 


263A. (i) Whoever- 

(fl) makes, knowingly utters, deals in or sells any fictitious stamp, 
or knowingly uses for any postal purpose any fictitious stamp, or 

(b) has in his possession, without lawful excuse, any fictitious 
stamp, or 

(c) makes or, without lawful excuse, has in his possession any die, 
plate, instrument or materials for making any fictitious stamp, 
shall be punished with fine which may extend to tw'o hundred rupees. 

(2) Any such stamp, die, plate, instrument or materials in the 
possession of any person for making any fictitious stamp may be seized 
and shall be forfeited. 


(3) In this section “fictitious stamp” means any stamp falsely 
pui'porting to be issued by Government for the purpose of denoting 
a rate of postage or any facsimile or imitation or representation, whether 
on paper or othei-wise, of any stamp issued by Government for that 
purpose. 

(4) In this section and also in sections 225 to 263, both inclusive, 
the w'ord “Government,” when used in connection with, or in reference 
to, any stamp issued for the purpose of denoting a rate of postage, shall, 
notwithstanding anything in section 17, be deemed to include the person 
or persons authorized by law to administer executive government in 
any part of India, and also in any part of Her Majesty’s dominions 
or in any foreign countrjL 

■ COMMENT. — ^This section makes it an offence to manufacture fictitious staniijs, 
which are defined to be stamps purporting to be used for purposes of postage hether 
by. the British or any foreign Government. It was enacted for the purpose cl 
stopping the use of fictitious .stamps on letters coming from abroad. 


CHAPTER XIII. 

Of Offences eelating to Weights and Measures. 

264. Whoever fraudulently uses any in.strument for weighing which 
„ . , , ,, , he knows to be false, shall be punished with im- 

jnsirumeni for weigh- prisonment of either description for a term wnicii 
may extend to one year, or w'ith fine, or with both. 

COMMKNT. — rntention is an essential part of the offence under this section. 
Thesection requires two things : (1) raudulcnt use of any instnunent for weighmg» 
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and (2) knowledge that it is felse. The word ‘false’ in this and following sections 
means different from the instrument, weight, or measure, which the offender and 
the person defrauded have fixed upon, expressly or by implication, with reference 
to their mutual dealings. Where it was agreed betw'een the seller and the purchaser 
that a particular measure was to he used in measuring the commodity sold, it was 
held that, even though the measure was not of the standard requirement, it was 
not ‘false’ and there was no fraudulent intent within the meaning of this sectlon.’^ 

265. Whoever fraudulently uses any false weight or false measure 

Fraudulent use of length OF Capacity, or fraudulently uses any 

false weight or measure, weight Or any measure of length or capacity as a 
different weight or measure from what it is, shall be punished with 
imprisonment of either description for a term which may extend to one 
year, or with. fine, or with both. 

COMMENT. — Section 204 punishes oiie who uses a false balance ; this section 
punishes one who uses a false weight or false measure of length or capacity. The 
accused who sold liquor, measuring it with a glass which was not the prescribed 
measure and of which he falSely misrepresented the capacity, was held to have 
committed an offence not under this section but under s. 415.® 

266. Whoever is in possession of any instrument for weighing, or 

Being Id possession of any Weight, Or of any measure of length or capa- 

faise weight or measure, which he knows to 1)6 false, and intending that 

the same may be fraudulently used, shall be punished with imprison- 
ment of either description for a term which may extend to one year, 
or with fine, or with both. ‘ 

COMMENT. — This section punishes a person who is in possession of a false tveight 
or measure just as ss. 2.35, 239 and 240 punish a person who is in possession of a 
counterfeit coin, and s. 259 punishes a person who is in possession of a counterfeit 
stamp. 

A measure is false if it is .something other than what it purports to be. If both 
the purchaser and seller are aware of the actual measure being used, there is no 
fraudulent intent as required by this section. It is only when the seller purports 
to sell according to a certain standard, and sells below that standard, that he can 
be said to be guilty of fraud.® 

The mere possession of false weights or measures will not in itself raise any strong 
presumption of fraud, as they may have been put away so as not to be used. It 
is necessary to show that the accused knew the scales to be false and intended to 
use them fraudulently.* The fraudulent intent will be show'n by the place where 
they are found. Suppose a false balance was found fixed to a tradesman’s counter 
where he was accustomed to sell his goods, and there was no other in the place.. 
There would be, in this case, the strongest possible presumption that the possession 
was not innocent. On the other hand, suppose he had true balances in his shop, 
but an untrue one stowed away in an attic witli a lot of lumber, there the presumption 
would be against fraud. 

But the mere possession of the false instrument, if such possession cannot be 

* Kanayalal, (1939) 41 Bom. L. R. ® Kanayalal, supra. 

977. * Hamirmal, (1890) Unrep. Cr. C. 

® Nurodin, (1888) Unrep. Cr. C. 386. 514. 
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sstfefiietOTjly sxpliimed aad aowuntoi for, i& suffidfUl sTtaJsd tor presumiBg an 
(BtesUon Uj as.e it fraudulenth’. 

267. Whoevt'r makes, sells or disposes of am- instmment for tveigh- 
iag. or anv vreielit, or aov measure of length or 

or ttlllij* ® L- 1 i" 1 T- r 5 - , , 

fau* w.jjjiit or eapatTty which he knows to he false, m order that 
the same may he used as true, or knowing that the 
same is likely to be used as true, shall be punished with imprisonment 
of either description for a term which may extend to one year, or vrith 
fine, or with both. 

COMMEXT. — The object of this sect><MJ is to pre\'ent the circulation of false 
stales, w'eijfhtfj or rji<-ii5ures. ft pyriishes a person who makes, s-eiis, or disposes 
of a false balame, weii'ht or measure. 

CH.APTER XIV. 

Of Offexces affectino the Public Health, SAFETi', 
Co.N'i-'ESiENtE, Decency and Morals. 

TifK f'AI'jvins specific instances of nuisance are dealt with in this Chapter : — 

J. Act Ukcly to spread infection (ss. 269-271). 

2. .Aiiolteration of food or drink (ss. 272, 273). 

3. Adufteration of drugs (ss. 274-276). 

4. Fouling water of a public spring or reservoir {s. 277). 

5. Making atmosphere noxious to health (s. 278). 

6. Rash driving or riding (s. 279). 

7. Rash navigation (ss. 280-282). 

8. Exhibition of false light, mark of buoy (s. 281). 

9. Danger or obstruction in a public way or line of navigation (s. 283). 

10. Negligence in respect of poison (s. 284), lire (s. 285), or explosive subshances 

(s. 286). ” 

11. Negligence in respect of machinery (s. 287), building (s. 288), or animals 

(s. 289). 

12. Selling obscene literature and pictures (ss. 292, 293), or doing obscene 

acts (s. 294). 

13. Kcejiing a lottery oflice (s. 294A). 

268. A person is guilty of a public nuisance who does any actor 
is guilty of an illegal omission which causes any 

Fubke nuisance. . . , ^ ur 

common injury, danger or annoyance to the puDlic 
or to the people in general who dwell or occupy property in the vicinity, 
or which must necessarily cause injury, obstruction, danger or annoyance 
to persons who may have occasion to use any public right. 

A common nuisance is not excused on the ground that it causes some 
convenience or advantage. 

COMMENT. — Nuisance is of two kinds : (1) public, and (2) private. 

(1) Public nuisance or common nuisance is an offence against the public either 
by doing a thing which tends to the annoyance of the whole community in general, 
or by neglecting to do anything which the common good requires. It is an act 
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affecting tlie public at large, or some considerable portion of tbeni ; and it must 
interfere with rights which members of the community might otherwise enjoy. 
It depends in a great measure upon the number of houses and the concourse cf 
people in the vicinity ; and the annoyance or neglect must be of a real and substantial 
nature. Acts which seriously interfere with the health, safety, comfcrt, or con- 
venience of the public generally, or which tend to degrade public morals, have 
always been considered public nuisances. A brew-house, glass-house, orswine-yard, 
may be a public nuisance if it is shown that the trade is such as to render the enjoy- 
ment of life and property uncomfortable. Erecting gunpowder mills or keeping 
gunpowder magazines near a town, keeping large quantities of naphtha near dwelling- 
houses, blasting stone near a highway, keeping large quantities of materials for 
making fireworks near a street, working rice-husking machine at night in a residential 
quarter of a city,^ and keeping disorderly houses, e.g., disorderly inns, bawdy houses, 
gaming houses, and committing acts of indecency in public places, have been 
held to be public nuisances. 

It is not a sine qua non that the annoyance should injuriously affect every member 
of the public within its range of operation. It is sufficient that it should affect 
people in general who dwell in the vicinity The annoyance of a few residents 
of a single house is not sufficient to constitute a public nuisance. It is not sufficient 
proof under this section to say that the complainant and a few of his tenants repre- 
sent the people in general who occupy property in the vicinity, there being no other 
people dwelling within unpleasant range.® 

Public nuisance can only be the subject of one indictment, otherwise a party 
might be ruined by a million suits. An indictment will fail if the nuisance complained 
of only affects one of a few individuals. 

As to when an individual can bring a civil action in respect of a public nuisance, 
see the authors’ “Law of Torts,” Ch. XXT. * 

(2) Private nuisance is defined to be anything done to the hurt or annoyance 
of the lands, tenements, or liereditaments of another, and not amounting to trespass. 
It is an act affecting some particular individual or individuals as distinguished from 
the public at large. It is in the quantum of annoyance th.at private nuisance differs 
from public. It cannot be the subject of an indictment, but may be the ground of 
3 civil action for damages or an injunction, or both.* 

Ingredients. — This section requires the following essentials : — 

1 . Doing of any act or illegal omission to do an act. 

2. The act or omission, 

(i) must cause any common injury, danger, or annoyance — 

(а) to the public, or 

(б) to the people in general who dwell or occupy property in the vicinity, 

or 

Hi) must necessarily cause injury, obstruction, danger or annoyance to persons 
who may have occasion to use any, public right. 

Nuisance not excused on ground of ‘convenience. ’ — It is immaterial whether 
the act complained of is convenient to a larger number of the public than it 
inconveniences, but the fact that the act complained of facilitates the lawful exercise 

^ Phiraya Mai, (1904) P. R. No. 0 57 Cal. 849. 

of 1004. * Vide The Law of Torts, Ch. XXI, 

® Ibid. by the authors of this book. 

® K. T. Hing V. I. N. Silas, (1929) 
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of their rights by part of the public may show that it is not a nuisance to any of 
the public.* 

No prescriptive right can be acquired. — No prescriptive right can be acquired 
to maintain, and no length of time can legalise, a public nuisance.* Though twenty 
years’ user may bind the right of an individual, yet the public have a right to demand 
the suppression of a nuisance, even of a longer standing.* 

Liability of master for acts of servants.— The owner of works, carried on for 
his benefit by his agents, is liable to be indicted for a public nuisance caused by 
acts of his workmen in carrying on the works, though done by them without his 
knowledge and contrary to his general orders.* 

Liability of owner. — AVhere the use of premises gives rise to a public nuisance 
it is generally the occupier for the time being who is liable for it, and not the absent 
proprietor.* 

Civil and criminal liability.— Nuisances punishable under the Code may be 
made the subject of a civil action before or without prosecution. A person ag- 
grieved by the erection of a building in a public thoroughfare, or on the waste 
land of a town or village may institute a suit in a civil Court for its removal, instead 
of preferring a complaint to a Magistrate.* 

Abatement of nuisance. — There is no statutory provision in India justifying a 
private person or a member of the public in demolishing a building and causing 
loss to another person by way of abating a nuisance. Complainants re-built tlieir 
houses which abutted on a public street. A portion of the superstructure was an 
encroachment on a portion thereof. The accused gathered there for the purpose 
of abating what they considered to be a public nuisance, and demolished a portion 
of the superstructure which stood on the encroached portion. The harm caused 
by the encroachment was not of such a nature and so imminent as to justify the 
accused to take the law into their own hands and demolish the superstructure. 
It was held that, as the accused had no right of abating the public nuisance, the 
demolition of the superstructure by them had no justification in law, the loss caused 
to the complainants by such demolition was wrongful loss within the meaning of 
s. 33, and the accused were guilty of the offence of mischief.’ 

CASES. — Obstructing public way. — Persons who placed a bamboo stockade 
across a tidal navigable river for the purpose of fishing, although they left in such 
stockade a narrow opening for the passage of boats, which passage was kept closed 
except on the actual passage of a boat, were held to be guilty of a public nuisance.* 
A person who appropriated any part of a street by building over it,’ or by erecting 
a platform in front of liis house which abutted on it,*° and a person who filled up a 
.portion of a ditch or drain wliich formed part of a public way and which belonged 
to the public,** were held to have committed this offence. If any portion, liowever 
small, of a public street is encroached upon, the inevitable result must be to cause 
obstruction to persons who may have occasion to use the highw'ay, for the public 


* Stephen’s Dig. of Cr. Law, Art. 197. 

* The Municipal Commissioners if 
the Suburbs of Calcutta v. Mahomed 
AH, (1871) 7 Beng. L. R. 499. 

* Weld v. Hornby, (1806) 7 East 
195, 199. 

* Stephens, (1806) L. R. 1 Q. B. 702. 

* Bibhuti Bhusan v. Bhuban Ram, 
(1918) 46 Cal. 515. 

* Jina Uanrhhod v. Jodha Ghella, 


(1863) 1 B. H. C. 1. 

’ Narasimhulu v. Nagur Sahib. 
(1933) 57 Mad. 351. 

* Umesh Chandra Kar, (1887) 14 
Cal. 656. 

’ Virappa Cheiti, (1896) 29 Mad. 
433. 

“ Puranmashi, (1935) 58 All. 694. 

** Roapnarain Dull, (1872) 18 W. 
B. (Cr.) 38. 
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is entitled to use every inch of a road that has been dedicated to the public, and the 
person who does this is guilty of public nuisance.* The allowing of a priclily-pear 
to spread on to a road used by the public is a public nuisance.® 

Gambling. — A common gaming-house to which every one who chooses to pay 
is able to go is necessarily a nuisance and no evidence of any actual annoyance 
to the public is required in such a ease. But a person who admits gamblers into 
his house, and every person who games therein, is not guilty of this offence in the 
absence of such evidence.® ■\^Tlere the le.ssce of a house permittted disorderly people 
to use it for gambling and thereby caused annoyance to the public, he was convicted 
of this offence.® 

The Calcutta High Court has, however, ruled that gambling is not an offence 
such as is defined in this section. Where, therefore, certain persons were found 
to have gambled at a place where the Gambling Act was not in force and convicted 
under s. 290, it held that the conviction was bad.® 

Offending sentiments of class is no nuisance. — Where a person cut up meat 
on his verandah and exposed it to the sight of persons passing along the road, among 
whom were some Jains, whose temple was close by;* where a person kept a shop 
open for the sale of meat though the sight of meat was offensive to the sentiment 
of a seetion of the public;’ and where Mahomedans for a religious purpose killed 
and out up two cows before sunrise in a private compound partly visible from a public 
road,® it was held that no offence was committed. But it would be a public nuisance 
if a person wUfully slaughtered cattle in a public street so that the groans and blood 
of the poor beasts were heard and seen by passers-by. 

269. Whoever unlavrfully or negligently does any act which is, and 

Negligent act likely which he knows or has reason to believe to be, 
disc!£e°“da‘ngmua" ti likely to Spread the infection of any disease danger- 
''f®- ous to life, shall be punished with imprisonment 

of either description for a term which may extend to six months, or 
with fine, or with both. 

COMMENT. — This section is framed in orller to prevent people from doing acts 
which are likely to spread infectious diseases. Welfare of the society is the primary 
duty of every civilised State. 

CASES. — Syphilis. — Where a prostitute who was suffering from syphilis en- 
couraged and permitted a man, whom she had assured that she was healthy, to 
have sexual intercourse with her and thus communicated the disease to him, it 
was held that she was not guilty under this section as the complainant was himself 
a responsible person and himself generally an accomplice.” This decision is not 
sound as the complainant cannot be deemed to be an accomplice, he being unaware 
of the disease.^ Communic.ation of syphilis to a person must amount to spreading 
infection under this section. 

* Nisar Muhammad Khan, (1925) W. N. 710. 

6Lah. 203. ■* Bijramji Edaiji, (1887) 12 Bom. 

” Molaippa Gounddn, (1928) §2 Mad. 437. 

79. ’ Hasan Samad, (1897) Unrep. Cr. 

® Hau Nagji, (1870) 7 B. H. C. C. 903; Ecsa v. Keemoo, (1867) P. R. 
(Cr. C.) 74; Dustoor Khan, (1867) ' No. 18 of 1867; Assa Nand v. Hoosein 
P. R. No. 16 of 1867. Bitksh, (1868) P. R. No. 15 of 1868. 

* Thandavarayudu, (1891) 14 Mad. “ Zakiuddin, (1887) 10 All. 44; 

364. Sheikh Amjad, (1942) 21 Pat. 315. 

* Sasi Kumar Bose, (1903) 7 C. ” Rakma, (1886) 11 Bom. 59. 
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Small-pox. — ^WTiere a mother refused to allow her daughter suffering from small- 
pox to be removed to a hospital in accordance with an order made by a District 
Magistrate unless she accompanied her, it was held that she had committed no 
unlawful or negligent act within the meaning of this section.' 

Cholera. — IMiere K, knowing he was suBering ftom cholera, travelled by a train, 
without informing the railway officers of his condition, and 51, knowing K’s condi- 
tion, purchased his ticket and travelled with him, it was held that K was guilty 
under this section, because he must have known that he was doing an act likely 
to spread infection, and that 51 was guilty of abetment of K’s offence.' 

Plague. — ^The accused resided in a plague-stricken house and was in cont.nct 
with a plague patient. He was taken to the plague-shed in company with the 
patient, who died there. The next day he left the shed against orders and travelled 
by rail to a neighbouring town and from thence to another village. It was held 
that he was guilty of an offence under this section as he had sufficient reason to belief e 
that his act was dangerous, and likely to spread infection of a disease dangerous 
to life.' 

270. Whoever malignantly does any act which is, and tvhich he 

Maiicnant act likely knows OT has rcason to believe to be, likely to spread 

Sj the infection of any disease dangerous to life, shall 
be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine, or with 
both. 

COMMENT. — The offence under this section is an aggravated form of the offence 
punisiiable under the preceding section. 

■ In this section the use of the word ‘malignantly’ indicates that the person spreading 
infection should be actuated by malice. The word denotes a deliberate intention 
on the part of the accused. 

“If any person died of the plague apd his death could be traced to infection so 
caused maliciously, the person who caused it, ... . would be chargeable witli homi- 
cide. . . .It is contrary to the principle of the Code to punish acts which the doer 
when he committed them knew to be likely to cause certain evil results, if in fact 
such results were not produced, in the same manner as if such evil consequences 
had actually flowed from them.’’* 

271. Whoever knowingly disobeys any rule made and promulgated 

pi»bediencetoquar. '’y Central or any Provineial Government 

antiaeiuic. qj. Crown Representative for putting any vessel 

into a state of quarantine, or for regulating the intercourse of vessels 
in a state of quarantine with the shore or with other vessels, or for 
regulating the intercourse between places where an infectious disease 
prevails and other places, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with 
fine, or with both. 

' Cahoon v. Mathews, (1897) 24 ' Niadar Mai, (1002) P. R. No. 22 

Cal. 494. of 1902. 

' Krishnappa, (1883) 7 Mad. 276. * 2nd Rep., .s. 226. 
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COMMENT. — ^The motive for disobeying any rule is quite immaterial. The 
disobedience is punishable whether any injurious consequence flows from it or not. 

272. Whoever adulterates any article of food or drink, so as to make 

Adulteration of food such article noxious as food or drink, intendina: to 

or drink intended for ,»t ■i»'i i •• 

sale. sell such article as food or drink, or knowing it to 

be likely that the same will be sold as food or drink, shall be punished 
with imprisonment of either description for a term which may extend to 
six months or with fine which may extend to one thousand rupees, 
or with both. 

COMMENT. — The mixing of noxious ingredients in food or drink, or otherwise 
rendering it unwholesome by adulteration, is punishable under this section. Mere 
adulteration with harmless ingredients for the purpose of getting more profit is not 
punishable under it, e.g., mixing water with milk* or ghee (clarified butter) with 
vegetable oil.’ 

‘ Adulteration’ means mixing with any other substance whether wholly difierent, 
or of the same kind but of inferior quality. 

The expression ‘noxious as food’ means unwholesome as food or injurious to 
health and not repugnant to one’s feelings. A person who mixes pig’s fat with 
ghee, intending to sell the mixture as food or knowing it to be likely that it will 
be sold as such cannot he convicted for so doing.* 

It is essential to show that an article of food or drink has been adulterated and 
that it was intended to sell such article, or that it was known that itjwould he likely 
to be sold as food or drink.* 

273. Whoever sells, or offers or exposes for sale, as food or drjnk. 

Sale of noxious food article which has been rendered or has hecomfe 

noxious, or is in a state unfit for food or drink, 
knowing or having reason to believe that the same is noxious as food 
or drink, shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine which may ex- 
tend to one thousand rupees, or with both. 

COMMENT. — The preceding section punished adulteration of food or drink ; 
this section penalises the sale of adulterated articles, e.g., selling toddy in which 
germs are germinated.* It is not an offence to sell inferior food cheap if it is not 
noxious. 

Ingredients. — This section requires three things — 

(1 ) Selling or offering for sale as food or drink some article. 

(2) Such article must have become noxious or must be in a state unfit for food 
or drink. 

(3) The sale or exposure must have been made with a knowledge or reasonable 
belief that the article is noxious as food or drink. 

What is punishable under this section is the sale of noxious articles as food or 
drink and not the mere sale of noxious article. Where the owner of a grain pit 

* Chinniah, (1897) 1 IVeir 228. * Sulcman Shamji, (1943) 4S Bom. 

* Chokraj Marwari, (1908) 12 C. L. R. 895. 

W. N. 608. * Ediga Narasappa, (1894) I Weir 

* Ram Dayal, (1928) 46 All. 94. 


228 . 
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Bold the contents of it before it was opened at a certain sum per maund whether 
the grain was good or trad, and on the pit being opened it was found that a large 
proportion of the grain was unfit for human consumption, it was held that the vendor 
could not be convicted under this section.* Similarly, the selling of wheat containing 
a large admixture of extraneous matter, such as dirt, wood, matches, charcoal, etc., 
was held to constitute no offence.® 

274. Whoever adulterates any drug or medical preparation in such 

Adulteration of a banner as to lessen the efhcacy or change the 

operation of such drag or medical preparation, or 
to make it noxious, intending that it shall be sold or used for, or know- 
ing it to be likely that it will be sold or used for, any medicinal purpose, 
as if it had not undergone such adulteration, shall be punished with 
imprisonment of either description for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, 
or with both. 

COMMENT. — To preserve the purity of drugs for medical purposes this section 
is enacted. It is suflTicient if the efficacy of a drug is lessened, it need not necessarily 
become noxious to life. 

275. Whoever, knowing any drug or medical preparation to have 

Sale of adulterated adulterated in such a manner as to lessen its 

efficacy, to change its operation, or to render it 
noxious, sells the same, or offers or exposes it for sale, or issues it 
from any dispensary for medicinal purposes as unadulterated, or causes 
it to be used for medicinal purposes by any person not knowing of 
the adulteration, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

COMMENT. — The offence under this section consists in selling, or offering, or 
exposing for sale, or issuing from any dispensary, an adulterated drug as unadul- 
terated. This section bears the same relation to s. 274 as s. 273 does to s. 272. 
Section 273 deals with the sale of an article of food or drink lluit lias become noxious. 
This section not only prohibits the sale of an adulterated drug but also its issue 
from any dispensary. 

276. Whoever knowingly sells, or offers or exposes for sale, or 

^ , , , issues from a dispensary for medicinal purposes, 

Sale of drug as a ,7 , r 

different drug or pre- any drug or mcdtcal preparation, as a dirlerent 
drug or medical preparation, shall be punished 
with imprisonment of either description for a term which may extend • 
to six months, or with fine which may extend to one thousand rupees, 
or with both. 

* Salig Ram, (1906) 28 All. 312. 620; Gunesha, (1873) P. R. No. 15 of 

® Narumal, (1904) 6 Bom. L. R. 1873. 
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COMMENT. — The offence constituted by this section does not involve the idea 
of any adulteration or inferiority, in the substituted medicine. It is sufficient 
that it is not in fact what it purports to be ; for instance, supplying savin instead 
of saffron.! 

This section is connected with s. 275 in the same way as s. 274 is connected with 
s. 273. 

277. Whoever voluntarily corrupts or fouls the water of any public 

„ sprincT or reservoir, so as to render it less fit for 

Fouling wnter of ^ ° , . , . . • 

public spring or rcscr- the pm'pose tor which it IS Ordinarily used, shall 
be punished with imprisonment of either descrip- 
tion for a term which may extend to tliree months, or with fine which 
may extend to five hundred rupees, or with both. 

COMMENT. — The water of a public spring or reservoir belongs to every member 
of the public in common, and if a person voluntarily fouls it he commits a public 
nuisance. 


Ingredients. — The section requires — 

(1) voluntary corruption or fouling of water ; 

(2) the water must be of a public spring or reservoir ; and 

(3) the water must be rendered less fit for the purpose for which it is ordinarily 
used. 

The words ‘corrupts or fouls’ mean some act which physically defiles or fouls 
the water. Thus the act of a woman of a lower caste taking water from a public 
cistern does not amount to corrupting or fouling.’ But bathing in a tank fouls the 
drinking water.’ 

278. Whoever voluntarily vitiates the atmosphere in any place 

Making nimosphere ^ make it noxlous to the health of persons 

nojuous to iicaith. general dwelling or carrying on business in the 

neighbourhood or passing along a pul:dic way, shall be punished with 
fine which may extend to five hundred rupees. 


279t. Whoever drives any vechile, or rides, on any public way in 
Rash driving or ^ manner so rash or negligenti as to endanger 
riding on a public way. humau life,* Or to be likely to cause hurt or injury 


! White V. Bywater, (1887) 19 Q. 
B. D. 582. 

’ Bhagi, (1900) 2 Bom. L. R. 1078. 
’ Mutliian, (1897) 1 Weir 299. 
f In Burma the following s. 279A is 
added by Burma Act VI of 1941, s. 1 — 
279A. Whoever throws or causes to 
fall or strike at, against, into or upon 
any vehicle in a public place, any 
wood, stone, acid or other matter or 
thing, with intent or knowledge that 
he is likely to endanger the safety of 
any person being in or upon such vehi- 
cle, shall be punished with imprisonment 
of either description for a term which 
may extend to one year, or with fine 


which may extend to rupees five 
hundred, or with both. 

Explanation (J ). — For the purpose 
of this section, “vehicle” means a 
wheeled conveyance capable of being 
used in a street. 

Explanation (2). — It is not an of- 
fence punishable under this section to 
throw water at any vehicle in a public 
place during the Thingyan Festival. 

Explanation (3 ). — Nothing contain- 
ed in this section shall be deemed to 
prevent any person from being prose- 
cuted under any other section of this 
Code or under any other law, for any 
act or omission. 
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to any other person, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

COMMENT. — Under this section the effect of driving or riding must be either 
that human life was in fact endangered or that hurt or injurj' was likely to be caused. 

Ingredients. — The section requires two things — ■ 

1. Driving of a vehicle or riding on a public way. 

2. Such driving or riding must be so rash or negligent as to endanger human life 
or to be likely to cause hurt or injury to any other person. 

1. ‘Rash or negligent. ’ — A rash act is primarily an over-hasty act and is thus, 
opposed to a deliberate aet, but it also includes an act which, though it may be 
said to be deliberate, is yet done without due deliberation and caution. 

‘Negligence’ has been defined to be the breach of a duty caused by the omis- 
aion to do something which a reasonable man, guided upon those considerations 
which ordinarily regulate the conduct of human affair.,, would do, or doing some- 
thing which a prudent and reasonable man would not do.' 

"Negligence’ is not an affirmative word; it is a negative word; it is the absence 
of such care, skill and diligence, as it was the duty of the person to bring to the 
performance of the work which he is said not to have performed.* 

Culpable rashness is acting with the consciousness that the mischievous and 
illegal consequences nmy follow, but with the hope that they will not, and often 
with the belief that the actor has taken sufficient precautions to prevent their happen- 
ing. The imputability arises from acting despite'the consciousness. 

Culpable negligence is acting without the consciousness that the illegal and 
^mischievous effect will fellow but m circumstances which show that the actor has not 
exercised the caution incumbent upon him, and that, if he had he would have had 
the consciousness. The imputability arises from the neglect of the civic duty ot 
circumspection.* 

There are several offences in the ^ode in which tlie element of criminal rashness 
or negligence occurs, viz., — ss. 279, 280, 283-289, 30-iA, 33C, 337, 338. 

2. ‘Endanger human life. ’ — It is not necessary tliat the rash or negligent act 
should result in injury to life or property'.* Under ss. 279, 280, 282, and 284-289 
offences against public safety are completed although the rash or negligent act 
results in no injury to life or projjcrty. Tt is not necessary to show that a person 
was on the road at the time, and the Court may take into consideration the pro- 
bability Of persons using it being placed in danger.* When a person is driving on 
the wrong side of the road at the time of a collison, he must satisfy the Court that 
he was not rash or negligent in driving on that side.* 

Abetment. — When a person in charge of a motor vehicle places it under the control 
of another then with the actual knowledge that such person has no licence to dm e 
and constructive knowledge that he was not trained to drive any motor v'ehicle is 
guilty of abetment of the offence of rash and negligent driving if such offence is coni- 


' Blyth V. Birmingham Watetworks 
Co., (1850) 11 E.x. 781, 784. 

* Grill V. General Iron Screw Collier 
Co., (1860) 35 L. J. C. P. 321, 330. 

* Nidamarti Nagabhushannm , (1872) 
7 M. H. C. 119; Ketabdi Mundul, 


(1879) 4 Cal. 704. 

‘ (1871) 0 M. H. C. (Appx.) xxiii. 

* Hoimusji Nowroji Lord, (1894) 
19 Bom. 715. 

“ Babu, (1920) 23 Bom. L. R. 358. 
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mitted by the person driving the vehicle which the person in charge of the vehicle, 
sitting by his side, could have prevented by the accident.^ 

Difference between civil and criminal liability. — There can be no civil action 
for negligence if the negligent act or omission has not been attended by an injuiy 
to any person ; but bare negligence involving the risk of injury is punishable cri- 
minally, though nobody is actually hurt by it. 

If actual hurt is caused the case would come under s. S.l" or S-IS, and if death 
is caused, under s. 302 or 304A. 

In a case of collision or injury arising out of rash driving, the actual driver and 
not the owner of the carriage is liable under this'section;® whereas, in a civil suit, 
the injured party has an option to sue any of them. In a criminal case every man 
is responsible for his own act; there must be some personal act.“ 

Contributory negligence. — The doctrine of contributory negligence does not 
apply to criminal actions.'* The accused will be liable even though there has been 
a degree of negligence on the part of the prosecutor which would incapacitate him 
from bringing a civil suit. 

280. Whoever navigates any vessel in a manner so rash or negligent 

Hash navigation ot *0 endanger human life, or to be likely to cause 
hurt or injury to any other person, shall be punished 
with imprisonment of either description for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, 
or with both. 

COMMENT. — The last section deals with public ways on land: this section deals 
with waterways. It deals with the case of inland navigation. Rnsli or negligent 
navigation on the high seas is not punished under the Code but under certain special' 
statutes. 


281. Whoever exhibits any false light, mark or buoy intending or 
Erfiibition of faUe knowing it to be likely that such exhibition ivill 
light, mark or buoy. mislead any navigator, shall be punished with 

imprisonment of either description for a term which may extend to 
seven years, or with fine, or with both. 

COMMENT. — Intentional exhibition of a false light, mark or buoy, with a view 
to mislead any navigator, is punishable under this section. 


282. Whoever knowingly or negligently conveys, or causes to be 
conveyed for hire, any person by water in any vessel, 
water for 'hfrebi'unsafe when that vessel is in such a state or so loaded as 
or overloaded vessel. endanger the life of that person, shall be punished 

with imprisonment of either description for a term which may extend 
to six months, or with fine which may extend to one thousand rupees^ 
or with both. 


1 Provincial Government, Central Pro- 
vinces and Berar v. Saidu, [1947] Nag. 
144. 

** Mr. A. W. iMrrymore v. Pernen- 
I. P. C._14 ' 


doo Deo Bai, (1870) 14 W. R. 32. 

» ylHeu, (1835) 7 C.& P.153. 

* Kew, (1872) 12 Cox 355; Blen- 
kinsop V. Ogden, [1808] 1 Q. B. 783. 
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COSSMESTT,— Tbit! stclkjfi provi*iiss against the iiegligen« cf Miii'ira€<n eam'ers 
Jjy water. W5e,-re a p'^ruin, with the assistsDce of two others, plied a fem'-boat 
W'iik'fi wat! out of order and !<wd a t-rack, and be took in one iiaiMlied passensers, 
aad as a eoriieqiieriet' the boat was uptset, and sesen persoiii were dro«-ned. it was 
held that tile aeeiivcai !ta/l exjminUted an offence under this set-tioii.^ Certain per- 
vios w-fioif! itie at-esised, a ferrj--inan, -was rowing across a river were drowned by 
the siiikiBg of the boat which was an old one with some holes in the bottom over 
wlik-b planks liad liecn nailed. It was held that the accixsed was guilty.- under this 
Miction.'® Where the k-SMie ol a public Icdv knew that boats were usuaUy overloaded 
but took no steps against it and allowed his boatmen to overload thcni as they 
liked and in ooaseqaenoe a boat sank with some passengers, it was held that the 
lessee was guilty of criminal negligence and liable under tbis iccticn.®' 

Tliere is no provision in the Code for the negligence of a common carrier by land. 

283. "Whoever, by doirig any act, or by omitting to take order with 
anv property in his possession or under his charge, 

Dangoi' or oh^JVC- ‘ i * * • 

tieo in public "ay oc causes danger, obstruction or miury to any person 

i)neoin*iigati(jj. public wav’^ or public line of navigation, 

shall be punished with fine wdiich may e.xtend to two hundred rupees, 

Cfl.M.tfl'iNT. — This section refers to parties who do acts so as to c.ruse daneer, 
obstruction or injury' to any person in a public line of navigation, The oifence 
punisliable under this section is the nuisance of causing obsti-uction, etc., in a public 
way or navigatile river or canal. 

Ingredients. — Ttie section requires two things. — 

1. A person must do an act or omit to take order with any property in his posses- 
sion„or under his elmrge. 

' 2. Such act or oinLssion must cause danger, obstruction or injury to !iny person 
in any public way or line of navigation. 

It is not necessary to prove that any specific indir'idual was actually obstructed. 
Where the evidence sliowed tViat an obstruction placed on a road must necessarily 
prevent v'eliicles from passing at all 'and foot passengers from passing without in- 
convcrilencc, it was held that this offence was committed.'* 

1. ‘X^ublic way. W here the privilege of a way is enjoyed only by a particular 
section of tlic community or by the inhabitants of two or three villages .and not 
Iry others, tlie way is not a public way within the meaning of the section.* 

CASES. — Where a person having a house in a street exliibited elligies at his 
window'., and thereby attracted a crowd to look at them, which caused tlie footway 
to be obsti'Ucled, .so that the public could not pass as they ouglit to do, it was held 
tliat lie was guilty of nuisance." The accused in the night time altered the position 
of two arms of a semaiihorc signal on a railway station, so :is to change the sign.d 
from ■■ all clear ” to danger ” and " caution ” respectively, and also aiteied the 
colour of two di.staiit signals on the line from white to red, thereby changing the 
signal from “clear” to “danger.” The alteration caused a train, which would liave 
passed the station without slackening speed, to slacken speed, and to come nearly 
to a stand. Aiiotlier train going in tlie same direction and on the same riiiia, was 


1 Khorln. Jagla, (1801) 1 H. II, C. 
{tr. C.) 1H7. 

“ Mugcnce lieliara, (1809) 11 W. 
U. (Cr.) 8. 

* Tufel Ahmad Mhja, (1033) 01 


Cal. 2.a3. 

‘ Venkappa, (1913) 38 Wad. OOS- 
“ Frannalh Kunilii, (1929) af C**'- 
526. 

' Carlile, (1834) 6 C. & P. 636. 
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due at the station in half an hour. It was held that the accused had obstructed 
a train. ^ 

284. IVhoever does, with any poisonous substance, any act in 

. a manner so rash or negligent as to endanger human 

Negligent conduct iiii oo ^ ^ 

■with jeipect to poison- ufe, oT to be likelv to cause hurt or iniury to any 

ous substance. •' ■> J j 

person, 

or knowingly or negligently omits to take such order with any poison- 
ous substance in his possession as is sufficient to guard against probable 
danger to human life from such poisonous substance, 

shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine, which may extend to 
one thousand rupees, or with both. 

COMMENT. — Under this section a person in possession of a poisonous substance 
should have negligently omitted to take such order with it as is sufficient to guard 
against any probable danger to human life from such substance. It is not necessary 
that the negligent ombsion should be followed by any disastrous consequences.^ 

285. Whoever does, with fire or any combustible matter, any 

act so rashly or negligently as to endanger- hura'an 
with respect to fire or life, Or to be likely to cause hurt or miury to any 

combustible matter. , j j 

other person, 

or knowingly or negligently omits to take such order with any fire- 
or any combustible matter in his possession as is sufficient to guard 
against any probable danger to human life from such fire or combustible 
matter, 

shall be punished with imprisonment of either description for a term 
which may extend to six months, or Vith fine which may extend to 
one thousand rupees, or with both. 

COMMENT. — This section extends the provisions of the preceding section to 
fire or any other combustible matter. 

286. Whoever does, with any explosive substance, any act so 

rashly or negligently as to endanger human life, 
with respect to expia- OT to bc likely to causc hurt 01 injury to a,ny other 

sive substance. 

person, 

or knowingly or negligently' omits to take such order with any explo- 
sive substance in his possession as is sufficient to guard against any pro- 
bable danger to human life from that substance, 

shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine ivhicli may extend to 
one thousand rupees, or with both. 

COiMJIENT. The foregoing scidioii dents witli 'fire or (.ombustible matter,’ 

1 Had field, (\870) L. R. 1 C. C. R. “ llosein Ueg, (1882) P. R. No. 10 
253, of 1882. 
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this -with ‘explosive substance’; otherwise the provisions of both the sections are 
alike. 


The word ‘knowingly’ is evidently used in this section advisedly. The acciLsed, 
having returned to his house after dawn from watching his crops at night with a 
loaded gun and finding his house-door locked, placed the gun, loaded, with the 
hammer dorvn on the cap, on a cot outside his house, and went for a short time to 
a ne^hbouring house. In his absence the child of a neighbour came to the cot 
and began playing with the gun, which went off and killed the child ; it was held 
that he could not be convicted under this section as it could not be said that he 
must have known or ought to have considered it to be probable that a child or 
children would be likely to be playing about in that place, and that it or they would be 
likely to liandle or play with the gun, and that the danger which actually occurred 
had not been such a probable danger as that he could be held responsible.^ 


287. Whoever does, with any machinery, any act so rashly or 
Negligent conduct negligently as to endanger human life or to be likelv 
nery. to causc hurt or injury to any other person, 

or knowingly or negligentljr omits to take such order with any ma- 
chinery in Ills possession or under his care as is sufficient to guard again.st 
any probable danger to human life from such machinery, 

shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


COIDIENT. — Maohiuery is dangerous to human life if proper precaution is 
not taken in its working. This section renders any rash or negligent conduct in 
respect of machinery punishable. Section 28-1 deals with poison ; s. 283. with 
fire or combustible matter ; s. 286, with explosive substance ; and this sci tion. 
with machinery. 

An owner of machinery is criminally liable if he compels his servants to work it 
in an unsafe condition knowing it to tie so, in a manner likely to endanger human 
life. The fact that he has employed a competent man to look after the maehinciy 
is not a sufficient answer to the charge. If he employs a competent man to work 
it and leaves him unfettered, he cannot be held criminally responsible for any 
accident due to the errors of his employee.® 


288. 'Whoever, in pulling down or repairing any building, kiiow- 
Negiigent conduct ingly or negligently omits to take such order with 
d^wno/repairmrbuh- building as is sufficient to guard against any 

probable danger to human life from the fall of 
that building, or of any part thereof, shall be punished with imprison- 
ment of cither description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

COMMENT. — ^This section deals with negligent conduct with respect to pulling 
down or rexJairing buildings. 


Negligent conduct 289. Whocvcr knowiugly or negligently omits to 
with respect to animal, Order with any animal in his possession^ 

® Chcnchugadu, (1885) 8 Mad. 421, ® Kanhaya Lai, (1900) P. R. No. 

424. 8 of 1906. 
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as is sufficient to guard against any probable danger to human life, 
or any probable danger of grievous hurt from such animal,® shall be 
punished with imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to one thou- 
sand rupees, or with both. 

COMMENT. — ^This section deals -with improper or careless management of animals. 
It does not refer to savage animals alone, but to any ‘animal,’ wild or domestic, 
e.g., a pony.i 

In the case of wild and savage animals, a savage or mischievous temper is pre- 
sumed to be known to their owner and to all men as a usual accompaniment of 
such animals; and hence a positive duty is cast on the owner to protect the public 
against the mischief resulting from such animals being at large. Any one who 
keeps such a wild animal as a tiger or bear, which escapes and does damage, is liable 
without any proof of notice of the animal’s ferocity ; in such a case it may be said 
‘res ipsa loquitur.’ 

In the case of animals which are tame and mild in their general temper no 
mischievous disposition is presumed. It must be shown that the defendant knew 
that the animal was accustomed to do mischief. Some evidence must be given of 
the e.xistence of an abnormally vicious disposition. A single instance of ferocity, 
even a knowledge that it has evinced a savage disposition, is held to be sufficient 
notice.^ 

1. ‘Animal In his possession.’ — The accused must have the possession of the 
animal which he is bound to keep in control. A bull was let loose by the father 
of the accused some years ago ; on its becoming vicious it was ordered to be shot. 
The accused having claimed its ownership was convicted of this offence. I> wap 
held that it could not be said th.at the animal was in the possession of the accused 
and therefore the conviction was illegal.® A Hindu set at large, in accordance 
with his religious usage, a young bull, which a considerable time afterwards became 
dangerous. He was prosecuted and convioted under this section. It was held 
that, as the bull was not tlicn in ids possession and was not dangerous when set 
at large, the conviction was bad.* 

2. ‘As is sufficient to guard against any probable danger to human life, 
or any probable danger of grievous hurt from such animal.’ — Where a pony 
which was tied negligently got loose, and ran through a crowded bazar, it was held 
that the conviction under this section was good, because the pony on such an occasion 
might create danger to the lives or limbs of men, women and children, walking in 
the bazar.® The accused, a horse-keeper, harnessed his master’s horse, put him 
into his carriage, and then went away, leaving the horse and carriage standing in 
the road of the compound of his master’s house without any justification ; it was 
held that the accused had committed an offence under this section, since the horse 
was not the less in the actual possession of the servant, because it was for some 
purpose in the constructive possession of his master.® 


* Chand Manal, (1872) 19 IV. R. 
(Cr.)l. 

® See the authors’ “Law of Torts,” 
14th Edn., c. xx, p. 330. 

® Patta, (1889) P. R. No. 32 of 
1889. 


* Skambu Dial, (1904) P. R. No. 5 
of 1904. 

® Chand Manal, sup. 

“ Natha Reca, (1881) Unrep. Cr. 
C. 163. 
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290 . Whoever commits a public nuisance in any case not other- 

Pimishment for punishable bv this Code, shall be punished 

public mnsnnce in cases ^ ‘ 

not otherwise jirovided with fine which may extend to two hundred rupees. 

COMMENT. — This section provides for the punishment of a nuisance falliri^ 
within the four corners of the definition given in s. 2fiS but not punishable under 
any oilier .section. 

291 . l^Tioevcr repeats or continues a public nuisance, having been 

enjoined by any pitblic servant who has lawful 

Continuance of nui- . ~ ‘ . 

sanre after injunction authoi’itv to issue such injunction iiot to repeat 

to discontinue. , . thi 

or continue such nuisance, shall be punished with 
simple imprisonment for a term which m.ay extend to six months, or 
with fine, or with both. 

COMMENT. — This section punishes a person continuing a nuisance after he is 
enjoined hy a public servant not to repeat or continue it. Sections 142 and 143 
of the Code of Criminal Procedure empower a Magistrate to forbid an act causing 
public nuisance. 

292 . Whoever — 

(a) sells, lets to hire, distributes, publicly exhibits or in any manner 

Sale, etc., of obscene into circulation, OT for purposes of sale, hire, 

distribution, public exhibition or circulation, makes, 
produces or has in his possession any obscene book, pamphlet, paper, 
draining, painting, representation or figure or any other obscene object 
whatsoever, or 

(b) imports, exports or conveys any obscene object for any of the 
purposes aforesaid, or knowing >3r having reason to believe that such 
object will be sold, let to hire, distributed or publicly exhibited or in 
any manner put into circulation, or 

(e) takes part in or receives profits from any business in the course 
of which he knows or has reason to believe that any such obscene objects 
are, for any of the purposes aforesaid, made, produced, purchased, 
kept, imported, exported, conveyed, x>ublicly exhibited or in any 
manner put into circulation, or 

(d) advertises or makes known by any means whatsoever that any 
person is engaged or is ready to engage in any act which is an offence 
under this section, or that any such obscene object can be procured 
from or through any person, or 

(e) offers or attempts to do any act which is an offence under this 
section, 

shall be punished W'ith imprisonment of either description for a term 
which may extend to three months, or with fine, or with both. 
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Exception, — ^This section does not extend to any book, pamphlet, 
writing, drawing or painting kept or used bona fide for religious purposes 
or any representation sculptured, engraved, painted or otherwise 
represented on or in any temple, or on any car used for the conveyance 
of idols, or kept or used for any religious purpose. 

COMMENT. — This section and s. 293 were inserted by the Obscene Publications 
Act (VIII of 1925) for the purpose of giving effect to the International Convention 
for the Suppression of the Circulation of, and Traffic in, Obscene Publications, 
signed at Geneva on behalf of the Governor General in Council on September 12, 1923. 

This section gives effect to Article I of the International Convention. 

1. ‘Obscene.’ — The test of obscenity is this, whether the tendency of the 
matter charged as obscene is to deprave and corrupt those whose minds are open 
to such immoral influences, and into whose hands a publication of this sort may 
fall.i If a publication is detrimental to public morals and calculated to produce a 
pernicious effect in depraving and debauching the minds of the persons into whose 
hands it may come, it will be an obscene publication which it is the intention of 
the law to suppress.* The motive in publishing a book does not prevent it from 
being obscene, if the descriptions are in themselves obscene.* A passage may not 
be obscene in its place in a religious book but may become so by being published in 
a journal sold to the general public.* 

Exception. — ^Under the Exception, religious sculptures, paintings, and engravings 
are excepted. Works of art are never considered obscene. A picture of a woman 
in the nude is not per se obscene. IVhen there is nothing in it to offend the ordinary 
decent person, it is impossible to say that it is obscene witiiin the meaning of this 
section.* 

> 

293. Whoever sells, lets to hire, distributes, exhibits or circulates 
, to any person under the age of twenty years any 
objects to young per- such obsccnc objctit as IS referred to m the last 
preceding section, or offers or attempts so to do, 
shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine, or with both. 

COMMENT." — This section provides for enhanced sentence where the obscene 
objects are sold, etc., to persons under the age of twenty years. 

Obscene acts and 294. Whoever, to the annoyance of others, 

{a) does any obscene act in any public place, or 

{b) sings, recites or utters any obscene songs, ballad or words, in 
or near any public place, 

shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine, or with both. 

’ Per Cockburn, C. J., in Hicklin, * Hari Singh, (1905) 28 All. 100. 

(1868) L. R. 3 Q. B. 360, 371; Thakar * Kailashchandra Acharjya, (1932) 

Datt and Devi Chand, (1917) P. R. No.25 60 Cal. 201. 

of 1917; Ghulam Hussain, (1916) P. * Ghulam Hussain, svtp. 

R. No. 5 of 1917; Sree Ram Saksena, ' Sree Ram Saksena, sup. 

J.1940] 1 Cal. 5^81. 
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CO.MJIEXT. — The obscene act or song must cause annoyance. As to the meaning 
of ‘public place," see, s. 159. 

294A. Whoever keeps any office or place for tlie purpose of draw- 

Keeping lottery anv lotterv'^ Dot being a State lottery or a lottei y 
authorised by the Provincial Government shall be 
punished with imprisonment of either description for a terra w'hich 
may extend to six months, or with fine, or with both. 

And whoever publishes^ any proposal to pay any sum, or to delit-er 
any goods,’ or to do or forbear doing anything for the benefit of any 
person, on any event or contingency relative or applicable to the draw- 
ing of any ticket, lot, number or figure in any such lottery shall be 
punished with fine w'hich may extend to one thousand rupees. 

COMMKXT. — Lottery stands on the same footing as gambling because both 
of them .are games of chance. The section does not touch authorized lotteries, hut 
intends to .save people from the effects of those not authorized by prohibiting fl) 
the keeping of offices or places for drawing them, and (2) the publication of any 
advertisement relating to them. 

Ingredients, — This section requires two things — 

1 . Keeping of any office or place for the purpose of drawing any lottery. 

2. Such lottery must not be authorized by Government. 

1. ‘Drawing any lottery.’ — A lottery is a distribution of prizes by lot or 
chance without the use of any skill.* It makes no difference that the distribution 
is jrart of a genuine mercantile transaction.* A scheme may amount to a lottery 
though none of ttie competitors is a loser.* 

The word ‘drawing’ is used in its physical sense; tlie actual drawing of lots is 
an essential ingredient of the offence,* The word must be given its natural lacanmg. 
It does not mean conducting.* ^ 

2. ‘Publishes.’— This word includes both the person who sends a proposal as 
well as tile proprietor of a new.spaper who prints the proposal as an adrertiseinent,® 
The proprietor of a Bombay newspaper who published an advertisement in his paper 
relating to a Melbourne lottery was held to he guilty under this section.* The 
intention of the Legislature appears to have been, not only tliat chances, etc., in 
the lotteiy sliould not be sold, but also that the public should not be inforined 
where .such chances, etc., could be purchased. And they enacted that no person 
should iiublisli these proposals to the world, that the poor and ignorant sort of people 
might not know where these transactions were going on.® Tlie applicant publislied 
a circular notifying different prizes on horses winning at the Derby races and on 
starters, and also other special prizes ; it was held that the applicant was guilty 
of the offence charged, since he had published a proposal to pay a sum for the benefit 

* Sesha Ayyar v. Kriuhna Ayyar, * Vazirally, (1928) 30 Bom. I.. R- 

(1935) 59 Mad. 562, 566, I'.B.; Taylor 1426, 53 Bom. 57. 

V. Smelten, (188,3) 11 Q. B. D. 207 ; ® Public Prosecutor y . Kalkura,[f0i2] 

Mukandi Lai, (1917) P. R. No. .35 of Mad. 802. 

1917. ® Mancherji Kavasji, (1 885) 10 Bom. 

* G. C. Chakrabatly, (1915) 9 B. 97. 

L. T. 124. ’ Ibid. 

® Harris, (1866) 10 Cox 352. ® Smith, (1 791) 4 T. R. 414, 419. 
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of a person on an event or contingency relative or applicable to the drawing of a 
ticket in a lottery ; and it did not matter that the payment proposed to be made 
was not made by the person advertising.^ 

3. ‘Goods.’ — The term ‘goods’ includes both movable and immovable pro- 
perty. The publication of an advertisement of a lottery by which the lucky winner 
wOTiid get a factory for less than its real value is an offence under this section.® 

CASES. — Agreement for contributions to be paid by lot is not lottery. — An 
agreement wherebya number of persons subscribe, each a certain sum, by a periodical 
instalment, with the object that each in bis turn, (to be decided by lot), shall take 
the whole subscription for each instalment, all such persons being returned the 
amount of their contributions, the common fund being lent to each subscriber in 
turn, was held to be not illegal.® 

Prize chit. — A prize chit was started with the object of creating a fund for a 
temple. It consisted of 02.) subscribers, the monthly subscription being Rs. 3. 
The subscription was to be paid for fifty months. A drawing was to take place 
every month, one ticket was to be drawn out of 625 tickets and the subscriber 
who drew the ticket was to be paid Rs. 150 without any liability to pay future 
instalments. That process was to be repeated every month till the fiftieth month. 
After the fiftieth month the remaining 575 subscribers were to be each paid in 
a particular order Rs. 150, and the chit fund was to be closed. It was held that 
the chit fund was a lottery.* 

Transaction In which prizes are decided by chance amount to lottery. — 
The appellant erected a tent, in which he sold packets, each containing a pound of 
tea, at 2s. 6d. a packet. In each packet was a coupon entitling the pruohaser to a 
prize, and this w'as publicly stated by the appellant before the sale, but the pur- 
chasers did not know, until after the sale, what prizes, they were entitled to ant&the. 
prizes varied in character and value. The tea was good and worth the money 
paid for it. It was held that the act of the appellant did constitute a lottery.* The 
proprietor of a paper conducted competitions in the following maimer. A sentence 
was inserted in the paper with one word missiig; intending competitors were re- 
quired to cut out a coupon attached to the paper, to write the missing word on 
the coupon and send it, together with a fee of Is. for each coupon, to the proprietor. 
The missing word was decided upon before the commencement of the competition. 
The entrance fees were divided among the successful competitors. It was held 
that the competition constituted a lottery." The accused got ten notes of rupees 
five to be put in by manufacturers in different packets of cigarette, and mixed 
those packets witli other packets which contained no notes. He tlien published 
handbills advertising the prize of Rs. 5 which could be automatically obtained by 
purchasers of the cigarettes wliieh were sold at the same rate as before. It was held 
that the accused was guilty under the second part of tlie section.’ The accused 
invited the public to subscribe a large sum for an association whose object was said 
to be for the relief of people in debt or distress. There was no provision for the 
return of the capital .sum, but one-sixth of tlie interest derived therefrom was to be 

* Chimanlal, (1925) 27 Bom. L. R. * Taylor v. Smetten, (1883) 11 Q. 

363. B. D. 207. 

® Malta Rcddi, (1926) 50 Mad. 470. ‘ Barclay v. Pearson, [1893] 2 Ch 

* Vasudevan Nnml'udri v. Mum- 154. 

mod, (1898) 22 Mad. 212. ’ Vazirally, (1928) 30 Bom. L. R. 

* Sesha Ayuar v. Krishna Ayyar, 1420, 53 Bom. 57. 

(1935) 59 Mad. 562. f.b. 
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used for the objects of the association, whilst the remainder became divisible every 
three months among the subscribers as cash bonuses of various amounts. These 
bonuses were to be distributed by lot. It was held that the transaction was a lottery 
within the meaning of this section,^ 

Transaction requiring skill for winning prizes is not lottery. — The accused 
published a newspaper containing an advertisement of “coupon competition,” 
which was to be carried out fay means of coupons, to be filled up by the purchasers 
of the paper with the name of the horses selected by the pruchasers as likely to 
come in first, second, third and fourth, in a race. For every coupon filled up after 
the first the purchaser paid a i>enny, and the accused promised a prize of £ 100 
for naming the first four horses correctly. It was held that the transaction did 
not amount to a lottery, because the filling up of the names of horses required skill 
and certain amount of special knowledge.^ The accused published a newspaper 
containing an offer of a money prize for a correct jrrediction of the number of births 
and deaths in I.ondon during a named week. Competitors, who were not limited 
to one prediction, were to fill in the predicted numbers on coupons which were 
published in the issue of the paper which contained the offer. It was held that 
the competition not being one, the result of which depended entirely on chance, 
was not a lottery.^ 


CHAPTER XV. 

Of Offences eelating to Religion, 

T.ie principle on which tliis Chapter has been framed is a principle on which 
it Would be desirable tliat all Governments should act, but from which the Britisli 
Government in India cannot depart without risking the dissolution of society ; it 
is this, that every man should be suffered to profess his own religion and that no 
man should be suffered to insult the rrligion of another.* 

295, Whoever destroys, damages, or defiles^ any place of worship, 
or any object^ held sacred by any class of persons 
piace“Jf"worship?‘^ with tvith the intciitlon of thereby insulting the religion 
g'ion"^!^ ™cias^ ° of any class of persons or tvith the knowledge that 

any class of persons is likely to consider such des- 
truction, damage or defilement as an insult to their religion, shall 
be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both, 

COMMENT. — The object of this section is to punish those persons who inten- 
tionally wound the religious feelings of others by injuring or defiling a place of 
worship. 

Ingredients. — This section requires two things. — 

1. Destruction, damage or defilement of (a) any place of worship, or (b) any object 
held sacred by a class of persons. 

* A. D. Baj, (1932) 10 Ran. 232. “ Hall v. Cox, [1899] 1 Q. B. 198. 

* Sioddart V. Sugar, [1895] 2 Q, B. * Note J p. 136. 

474. 
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2. Such destruction, etc., must Jiave been done (i) with the intention of insulting 
the religion of a class of persons, or (ii) with the knowledge that a class of persons is 
likely to consider such destruction, etc., as an insult to their religion. 

1. ‘Defiles.’ — This word is not to be restricted in meaning to acts that would 
make an object of w’orship unclean as a material object, but extends to acts done 
in relation to the object of worship which would render such object ritually impure.* 
It Is not confined to the idea of ‘making dirty,’ but extends to ceremonial pollution. 
The presence of a Sudra in such portions of a Hindu temple as are open to non- 
Brahmins is not a ‘defilement’ within the meaning of this section. “ 

2. ‘Object.’ — “There is a distinction, not arbitrary, between objects which 
are objects of respect and even veneration and objects which are held sacred ; as 
an example of the former, I may refer to a place of sepidture (not actually conse- 
crated, as in the case of ground specially consecrated for that purpose according 
to the rites of Cliristian churches), as distinguished from a place for worship u> 
the deity or where the idol or altar is kept; and such distinction appears to have 
been kept in view' by the Legislature, for while s. 295 deals with the latter class of 
objects and places, s. 297 deals more especially with trespasses on places of sepulture 
and places set apart for the performance of funeral rites and as depositories for the 
remains of the dead.”® 

The xvord ‘object’ does not include animate objects. It r-efers only to inanimate 
objects such as churches, mosques, temples, and marble or stone figures representing 
gods.* Killing of a cow by a Mahomedan, within the sight a public road fre- 
quented by Hindus, is not punishable under this section.® Similarly, where a bull 
dedicated and set at large on a ceremonial occasion of a Hindu in accordance with 
a’ religious usage was killed by certain Mahomedans secretly and at night in the 
presence of none but Mahomedans, it was held that no offence was committed.* , 

Case. — The damaging or destroying of a sacred thread worn by a person, who 
is not entitled under the Hindu custom to wear it or for whom the wearing of the 
sacred thread was not part of his ceremonial observance under the Hindu religion, 
in assertion of a mere claim to higher rank was held to be not an insult to his religion.* 


295A. Whoever, with deliberate and malicious intention of outrag- 
Deiiherate and maii- ing the feligious feelings of any class of His Majesty’s 
SaBe'^''re)rp*ous'‘fed- subjccts, by words, either spoken or written, or by 
sufting“'irs“re 9 BtoVor visible representations insults or attempts to in- 
letigious beliefs. religion OP the religious beliefs of that class 

shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 


COMMENT. — This section was introduced by the Criminal Law Amendment 
Act (XXV of 1927) owing to the agitation following the decision of the Lahore 
High Court in the Bangila Rasul case® in which it was held that s. 153A was not 


* SivakoH Swarni, (1885) 1 Weir 
253. 

® Ktiitickami Moothan v. Rama 
Pattar, (1918) 41 Mad. 980. 

® Per Brandt, J., in Ratna Mudali, 
(1886) 10 Mad. 120, 127, 128. 

* Imam AH, (1887) 10 All. 150, 
F.B.; Romesh Chunder Sannyal v. Hiru 


Mondal, (1890) 17 Cal. 852. 

® Imam Ali, sup.; AH Muhammad, 
(1917) P. R. No. 10 of 1918, P.B. 

® Romesh Chunder Sannyal v. Him 
Mondal, sup. 

* Sheo Shankar, (1940) 15 Luck. 
696. 

8 Raj Pal, (1927) 28 P. L. R. 514. 
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meant to stop polemics against a deceased religious leader however scurrilous 
and in bad taste such attacks might be. Though this view was overruled in the 
Rmala-i-VnTlmrin case,' which laid tlown that a scurrilous, vituperative, and foul 
attack on a religion or on its founder w'ould come within the purvdew of s. I33A, 
yet the Legislature thought it necessary to enact a special provision dealing with 
such an offence. 

Object. — The Statement of Objects and Reasons stated : “The prevalence of 
malicious writings intended to insult the religion or outrage the religious feelings 
of various classes of HLs Majesty’s subjects lias made it necessary' to examine the 
existing provisions of the law with a view to seeing whether they' require to be 
strenghened. Chapter XV of the Indian Penal Code, which deals with offences 
relating to religion, provides no jicnalty in respect of writings of the kind desciihed 
above. Such writings can usually be dealt wdth under s. 133A of the Indian Penal 
Code as it is seldom that they do not represent an attempt to promote feelings of 
enmity' or hatred between different classes. It must he recognized, how even 
that this is only an indirect way of dealing with acts which may properly' be made 
punishable themselves, apart from the question wliether they' have the furtlicr 
effect of promoting feelings of enmity or hatred between classes. Accordingly it 
is proposed to insert a new section in Cliapter XV of the Indian Penal Code, witli 
the object of making it a specific offence intentionally to insult or attempt to insult 
the religion or outrage or attempt to outrage the religious feelings of any class of 
His Majesty’s subjects.’'' 

The Select Committee in their report obsers'ed that the essence of the offence 
is “that the insult to religion or the outrage to religious feelings must he the sole, 
or primary, or at least the deliberate and conscious intention. IVe have accoid- 
ingly decided to adopt the phraseology of section 20S which requires deliberate 
.■intention in order to constitute the offence with which it deals."® 

This section has no retrospective effect, but if a new edition of a book, wliieli 
was published before tlie enactment of that section, is published after its enact- 
ment the author of the book can be conv'icted under it if his connection witli the 
publisher is established.* 


296. Whoever voluntarily causes disturbance to any assembly 
Disturbing religious lawfully engaged in the performance of religious 
assembly. Worship, or religious ceremonies, shall be punished 

with imprisonment of either description for a term which may extend 
to one j'ear, or with fine, or with both. 


COMMEXT, — Assemblies held for religious worsliip, or for the performance of 
religious ceremonies, are hereby' protected from intentional disturbance. 

The object of this section is to secure freedom from molestation when people 
meet for the performance of acts in a quiet spot vested for the time in the assembly 
exclusively ; and not when they engage in worship in an unquiet place, open to all 
the public as a thoroughfare.' 

Ingredients. — To constitute an offence under this section — 

(I) There must he a voluntary disturbance caused. 


® Deiri Sharan Skarma, (1927) 28 
P.L. R.497. 

* Gazette of India, dated August 
27, 1927, Part V, p. 213. 

* Gazette of India, dated September 


17, 1927, Part V, p, 251. 

* Shib Sharma, (1941) 10 buck. 
674. 

' Vijiarnghava Chariar, (1903) 26 
Mad. 554, 574, f.b. 
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(2) The disturbance must be caused to an assembly engaged in religious 
worship or religious ceremonies. 

(3) The assembly must be lawfully engaged in such worship or ceremonies, 
i.e., it must be doing what it has a right to do. 

CASKS. — Disturbance caused by saying ‘amin. ’ — A mosque is a place where 
all sects of Mahomedans are entitled to go and perform their devotion as of right, 
according to their conscience ; and a Mahomedan of one sect pronouncing the 
word '‘amin” loudly, in the honest exercise of conscience, commits no offence or 
civil wrong, ^ though he may by such conduct cause annoyance in the mosque to 
other worshippers of another sect who do not pronounce that word loudly.^ But 
any person, Mahomedan or not, who goes into a mosque not hona fide for a religious 
purpose, but mala fide, for the purpose of disturbing others engaged in their devotions, 
will render himself criminally liable.® 


297. Whoever, with the intention of wounding the feelings of any 

Trespassing on burial pefson, Of of insulting the religion of any person, 
places, etc. qp with the knowledge that the feelings of any 

person are likely to be W'ounded, or that the religion of any person 
is likely to be insulted thereby, 

commits any trespass in any place of worship’ or on any place of 
sepulture, or any place set apart for the performance of funeral rites* 
or as a depository for the remains of the dead, or offers any indignity 
to any human corpse, or causes disturbance to any persons assembled 
for the performance of funeral ceremonies, 

shall be punished with imprisonment of either description for a tetm • 
which may extend to one year, or with fine, or with both. 

COMMENT. — This section deals more especially with trespasses on places of 
sepulture and places set apart for the perforiyance of funeral rites and as depo- 
sitories for the remains of the dead. It extends the principle laid down in s. 295 
to places which are treated as sacred. The essence of tlie section is an intention, 
or knowledge of likelihood, to wound feelings or insult religion and when with that 
intention or knowledge trespass on a place of sepulture, indignity to a corpse, or 
disturbance to persons assembled for funeral ceremonies, is committed, the offence 
is complete.® 

1. ‘Trespass in any place of worship.’ — ‘Trespass’ here implies not only 
criminal trespass but also an ordinary act of trespass, i.e., an entry on another's land 
without lawful authority with the intention specified in s. 4-11.® The term ‘trespass’ 
means any violent or injurious act, committed in such place and with such knowledge 
or intention as is defined in s. 297.® 

The trespass must be in a place of worship with the knowledge that the feelings 
of persons would be wounded thereby. Where a low caste man entered into a 


® Ata-ullah v. Azim-ullah, (1889) 
12 All. 494, F.B, 

® Jangu V. Akmadullah, (1889) 13 
All. 419, F.B. 

® Ibid. 

* Burhan Shah, (1887) P. R. No. 26 
of 1887. 


® Svhhan, (1896) 18 »Ali. 395; Jhulam 
Sain, (1913) 40 Cal. 548; Batna Mudali, 
(1888) 10 Mad. 126; Vmar Din, (1915) 
P. R. No. 23 of 1915 (Shah Din J., 
contra Le-Rossigno], J.) 

® Mustan, (1023) 1 Ran. 690; Sanoo, 
[l'J4]] Kar. 316. 
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Had, 254 , 2 . 57 . 


* Note J.. p. 13 T. 

‘ yaeft-iimha w. Shree Krisht,a. 

2 Mad. Jur. 236 . 

• Bditnnti. ( 1893 ) 13 .K. 1 '. X. 114- 
‘ tiheik!, A'lttpJd. Ota'2) 21 Pat. 33 5. 
‘ Mati Zmi. (l&Ol) 24 .All. ll-l- 
“ NoteJ. p. 137 . 
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CHAPTER XVI. 

Of Offences affecting the Human Body. 


1. Unlaivful homicide. 

(a) Culpable homicide (s. 299). 

(b) Murder (s. 300). 

(c) Homicide by rash or negli- 
gent act (s. 304A). 

(d) Suicide (s. 319). 

(e) Being a Thug (s. 310). 

2. Causing miscarriage (s. 317). 

3. Kxposure of infants and conceal- 

ment of births of children 
(ss. 317, 31S). 

4. Hurt. 

(i) Simple (s. 319). 

(ii) Grievous (s. 320). 


5. Wrongful restraint and wrongful 

confinement (ss. 339, 340). 

6. Criminal force (s. 350). 

7. Assault (s. 351). 

8. Kidnapping (ss. 359, 360, 361). 

9. Abduction (s. 362). 

10. Slavery (s. 370). 

11. Selling or buying a minor for 

prostitution (ss. 372, 373). 

12. Unlawful compulsory labour 

(s. 374). 

13. Rape (s. 375). 

14. Unnatural offence (s. 377). 


Of Offences affecting Life. 

299. Whoever causes death^ by doing an act with the intention of 
causing death,^ or with the intention of cau.sing 

Culpable homicide. i i im • • • i e i .1 

such boduy injuiy as is likely to cause death, ^ or 
with the knowledge that he is likely by such act to cause death,* com- 
mits the offence of culpable homicide. 


ILI-T:STR,tT10NS. 

(a) A lay.s sticks and turf over a pit, with the intention of thereby causing death, 
or with the knowledge that death is likely to be thereby caused. Z, believing the 
ground to be firm, treads on it, fall.s in and is4villed. .V lias committed the offence 
of culpable homicide. 

(b) A knows Z to be behind a bush. B doe.s not know it. A, intending to cause, 
or knowing it to be likely to cause Z’s death, induces B to fire at the bush. B fires 
and kills Z. Here B may be guilty of no offence ; but A lias committed the offence 
of culpable homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills B, who is behind 
a bush ; A not knowing that he was there. Here, although A was doing an un- 
lawful act, he was not guilty of culpable homicide, as he did not intend to kill B or 
cause death by doing an act that he knew was likely to cause death . 

Explanation 1 . — person who causes bodily injury to another who 
is labouring under a disorder, disease or bodily infirinity, and thereby 
accelerates the death of that other, shall be deemed to have caused 
his death. >. 


Explanation 2 . — Where death is caused by bodily injury, the person 
who causes such bodily injury shall be deemed to have caused the death, 
although by resorting to proper remedies and skilful treatment the 
death might have been pi-evented. 
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temple,^ and where a person had sexual connection inside a mosque,^ it was lield 
that they were guilty of an offence under this section. 

2. ‘Funeral rites.’ — The section contemplates disturbance of persons engaged in 
performing funeral ceremonies. But a moharram procession is not a funeral cere- 
mony within the meaning of this section.’* Obstruction to the performance of 
obsequies comes under this section.'* 

298. Whoever, with the deliberate intention of wounding the re- 

utterioB words, etc., Hgious feelings of any person, utters any word or 
worn "‘^^reUgious Hiakcs any sound in the hearing of that person or 
feelings. makes any gesture in the sight of that person or 

places any object in the sight of that person, shall be punished with 
imprisonment of either description for a term which may extend to 
one year, or with fine, or with both. 

COMMENT. — ^The authors of the Code observe : “In framing this clause vc 
had two objects in view : we wish to allow all fair latitude to religious discussion, 
and at the same time to prevent the professors of any religion from ofi'ering, under 
the pretext of such discussion, intentional insults to what is held sacred by otlicis. 
We do not conceive that any person can be justified in rvounding with deliberate 
intention the religious feelings of bis neighbours by words, gesture or exliibitions. 
A warm expression dropped in the heat of controversy, or an argument urged by 
a person, not for the purpose of insulting and annoying tlie professors of a dii'tercnt 
creed, but in good faith for the purpose of vindicating his own, will not full under 
the definition contained in this clause.”* 

CASES. — Interpolation of forbidden chant. — Interpolation of a forbidden 
jchaht in an authorised ritual is an offence under this section.” 

Exhibiting cow’s flesh. — Exhibiting cow’s flesii by carrying it in an uncovered 
state round a village witli the deliberate intention of wounding the religious feelings 
of Hindus was held to be an offence under this section.’ 

Killing of cow.— Where on the decasion of Bakr-i-id, the accused killed a tow 
at dawn in a semi-private place and the killing was seen by some Hindus walking 
along the village pathway fifty feet away, it was held that no offence under this 
section was committed. >* 

Wilful pollution of food served at caste dinner. — Where certain Hindus pre- 
sent at a caste dinner had sat down to partake of the food which had been served 
to them, when certain oilier members of the caste came, and after telling those 
who were seated to move to another place, which they refused to do, threw down 
a shoe amongst the men wlio were seated, and who, in consequence, left the food 
untouched, it was iield that tire persons who' tlncw tiic slioe could not be coii’.'ietcd 
under this section.® This decision does not lay down sound law. The framers of 
the draft Code were of opinion that the rendering the food of a Hindu useless to liim 
by causing it to be in what be considered as a polluted slate was an injury necessitat- 
ing punishment. *'* 

* Bhagya, (1880) Unrep. Cr. C. 148. * Note .1., p. 187. 

* Maqsud Husaiyi, (1923) 45 Ail. ® Narasimhav. Shrcc Krishjia 

S29. 2 Mad. Jur. 236. 

® Ghosiia v. Kalka, (1885) 5 A. W. ’ Rahman, (1893) 13 A, W. N. HI- 

N. 49. 8 Shcilch A'mjad, (1942) 21 Pat. 31.1. 

* Subramania v. Venkata, (1883) 6 “ Mali Lai, (1901) 24 All. 1 jj- 

Mad. 254, 257. lo Note J,p. 137. 
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CHAPTER XVI. 

Of Offences affecting the Human Body. 


1. 

Unlawful homicide. 

(a) Culpable homicide (s. 299). 

5. 

Wrongful restraint and wrongful 
confinement (ss. 339, 340). 


(6) Murder (s. 300). 

0. 

Criminal force (s. 350). 


(c) Homicide by rash or negli- 

7. 

Assault (s. 351). 


gent act (s. 304A). 

8 . 

Kidnapping (ss. 339, 360, 361). 


(d) Suicide (s. 319). 

9. 

Abduction (s. 362). 


(e) Being a Thug (s. 310). 

10. 

Slavery (s. 370). 

2. 

Causing miscarriage (s. 317). 

11. 

Selling or buying a minor for 

3. 

Exposure of infants and conceal- 


prostitution (ss. 372, 373). 


ment of births of children 
(ss. 317, 318). 

12. 

Unlawful compulsory labour 

(s. 374). 

4. 

Hurt. 

13. 

Rape (s. 375). 


(i) Simple (s. 319). 

(ii) Grievous (s. 320). 

14. 

Unnatural offence (s. 377). 


Of Offences affecting Life, 

Whoever causes deatlP by doing an act with the intention of 
causing death, ^ or with the intention of causing 
such bodily injury as is likely to cause death,® or 
with the knowledge that he is likely by such act to cause death,* com- 
mits the offence of culpable homicide. 


299. 


Culpable homicide. 


illustr.vtions. 


(а) A lays sticks and turf over a pit, with the intention of thereby causing death, 
or with the knowledge that death is likely to be thereby caused. Z, believing the 
ground to be firm, treads on it, falls in and is^illed. A has committed the offence 
of culpable homicide. 

(б) A knows Z to be behind a bush. B does not know it. A , intending to cause, 
or knowing it to be likely to cause Z’s death, induces B to lire at the bush. B fires 
and kills Z. Here B may be guilty of no offence ; but A lias committed the offence 
of culpable homicide. 

(e) A, by shooting at a fowl with intent to kill and steal it, kills B, rrlio is behind 
a bush ; A not knowing that he was there. Here, although A was doing an un- 
lawful act, he was not guilty of culpable homicide, as he did not intend to kill B or 
cause death by doing an act that he knew was likely to cause death. 

Explanation 1 . — A person -who causes bodily injury to another who 
is labouring under a disorder, disease or bodily infirmity, and thereby 
accelerates the death of that other, shall be deemed to have caused 
his death. v 


Explanation ;2.— Where death is caused by bodily injury, the person 
who causes such bodily injury shall be deemed to have caused the death, 
although by resorting to proper remedies and skilful treatment the 
death might have been prevented. 
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Explanation 3. — ^The causing of the death of a child in the mother’s 
womb is not homicide. But it may amount to eulpalile homicide to 
cause the death of a living eliild, if any part of that child has been 
brought forth, though the child ma)^ not have breathed or been com- 
pletely born. 

COMMENT. — Homicide is the killing of a human being by a human being. It 
is either (A) lairful, or (B) unlawful. 

(.4) Lawful homicide, or simple homicide, includes several cases falling under 
the General Exceptions (Ch. IV). 

(B) Unlawful homicide includes — 

(1) Culpable homicide not amounting to murder (s. 299). 

(2) Murder (s. 300). 

(3) Rash or negligent homicide (s. 304.A). 

(4) Suicide (ss. 303, 30G). 

(A) Lawful or simple homicide. — Tins is committed where death is tiiuscd in 
one of the foUowing ways : — 

1. Wlicre death, is caused by accident or niisfortune, and without any criminal 
intention or knowledge in the doing of a lawful act, in a lawful manner, by lawful 
means, and w ith proper care and caution (s. 80). 

2. tt'here death is caused justifiably, that is to say, 

(i) By a person, who is bound, or by mistake of fact in good faith believes 
himself bound, by law (s. 70). 

(it) By a Judge when acting judicially in the exercise of any power which is. 
or which in good faith he believes to be, given to him by law (s. 77). 

, (tit) By a person acting hi pursuance of the judgment or order of a Court of 
Justice (s. 78). 

(it)) By a person who is justified or who by reason of a mistake of fact, in good 
faith, believes himself to be ju.stified by law (s. 79). 

(u) By a person acting without,^any criminal intention to cause harm and in 
good faith, for the puqiose of preventing or avoiding other harm to person oi 
property (s. 81). 

(ci) Where death is caused in the exercise of the right of private defence of 
person or property (ss. 100, 103). 

3. Wiere death is caused by a child, or a person of unsound mind, or an in- 
toxicated person as will come under ss. 82, 83, 84 and 85. 

4. WTiere death is caused unintentionally by an act done in good faith I'or the 
benefit of the person killed, when 

(i) he or, if a minor or lunatic, his guardian has expressly or impliedly con- 
sented to such an act (ss. 87, 88); or 

(it) tVhere it is impossible for the person killed to signify his consent or where 
he is incapable of giving consent, and has no guardian from whom it is po.-isiblc to 
obtain consent, in time for the thing to be done with benefit (s. 92). 

(B) Unlawful homicide. — Culpable homicide is the first kind of unlawful 
homicide. It is the causing of death by doing 

(i) an act with the intention of causing death ; 

(ii) an act with the intention of causing such bodily injury as is likely to 

cause death ; or 

(iii) an act with the knowledge that it was likely to cause death. 
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Without one or other of those elements, an act, though it may be in its nature 
criminal and may occasion death, will not amount to the offence of culpable homicide.^ 

English law. — Manslaughter is the unlawful killing of another without malice 
aforethought, express or implied. It is of two kinds; (1) voluntary, and (2) in- 
voluntary. 

(1) Voluntray manslaughter : where a man greatly provokps another, and the 
other kills him ; or where upon a sudden quarrel, two persons fight, and one of 
them kills the other. 

These two cases are met by Exceptions (1) and (4) to s. 300. 

(2) Involuntary manslaughter : where death is caused by accident in doing 
an unlawful act not amounting to felony ; or where death is caused by culpable 
neglect, i.e., while doing a lawful act in an unlawful manner. 

The first ease will not be culpable homicide under the Code, as will appear from 
iU.(c) to this section ; and the second case is separately provided for by s. 304A. 

Under the English law, it is neither murder nor manslaughter unless the de^h 
takes place within a year and a day from the blow' or other cause. If the deceased 
died after that time, the law would presume that his death had proceeded from some' 
other cause.* This rule is not adopted in the Code. 

Ingredients. — The section has the following essentials : — 

1. Causing of the death of a human being. 

2. Such death must have been caused by doing an act 

(i) with the intention of causing death ; or 

(ii) with the intention of causing such bodily injury ns is likely to cause death; or 

(iii) with the knowledge that the doer is likely by such act to cjiuse death. 

1. ‘Causes death.’ — Death means the death of a human being (s. 4(i). But, 

this word does not include the death of an unborn child, vide Expln. (.3). It is 
iimnaterial if the person whose death has been caused is not the very' person whom 
the_ accused intended to kill; see ill.(«) and s. 301. The .offence is complete 
as soon as any person is kilted. j 

2. ‘By doing an act with the intention of causing death.’ — None of the 
endless variety of modes by which human life may be cut short before it becomes in 
the course of nature extinct, is excluded. Death may be eaused by poisoning, 
starving, striking, drowning, and by a hundred different ways. 

Under s. 32 words which refer to acts done extend also to illegal omissions, and 
the word "illegar’ is applicable to everything which is an offence or which i.s 
prohibited by law, or which furnishes ground for a civil action (s. 43). Therefore 
death caused by illegal omissiou w ill amount to culpable homicide. 

See cases under s. 300 relating to neglect to supply medical aid or food. 

Death caused by effect of words on imagination or passions. — The authgt'S 
of the Code observe : “The i'eason;ible course, in our opinion, is to con.sider speaking 
as an act, and to treat A as guilty of voluntary culpable homicide, if by speaking 
he has voluntarily caused Z's death, whether his words operate circuitously by induc- 
ing Z to swallow poison or directly by throwing Z into convulsions."'’ 

English law. — The English law takes no cogni’^ance of homicide unless deatln. 
results from bodily injury, caused by some act or omission, as distinguished f(om 

* Itahee, (1860) Unrep. Cr. C. 6. P. C. .344. 

* 1 Hawk. P. C., c. 13, s. 9, 1 East * Note M, p. 142. 

I. P. C.— 15 
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•teiiii'. ric! aTSO.'ifd by a.i influence on t!ie nsind, or by any lijsorder or disease arbing 
iroaisach infl'icnct-. 

3. ‘With the intention of causing such bodily injury as is likely to cause 
death.’ — Tiie conneetion between the ‘act’ and the death caused tiiereby must be 
I'lireet an i distinct ; and though not imniefliate it must not be ton remote. If the 
nai.Tire o: the rcnnc-tticm between the act and the death is in itself ob.seiire, or if it is 
obscured bv the action of concurrent causes, or if the connection is iiroken by tlie 
intcrventiori of subsequent causes, or if the interval of time between the death and 
the act is too long, tiie aiiove condition is not fulliUed. 

4. ‘With the knowledge that he is likely by such act to cause death.’ — 
‘Knowledge’ is a strong word and imports a certainty and not merely a prol)abiIitj . 

CASES. — Knowledge of probable consequence of act. — Beating. — VtTiire 
a person struck at with a heaiy stick and killed a man, being at the time under the 
hona fiil:’ beiic-f that the object at wtiich he struck was not .a human being but .somc- 
thina supernatural, but through terror, having taken no step.s to satisfy himself that 
it was not a human being, he was held to have conimitted culpable homicide.^ 

Beating for exorcising evil spirit. — tVheretheaccused. in exorcising the spirit 
of a girl, whom they believed to he possessed, subjected her to a beating which 
resulted in her death, it was held that they were guilty of culpable boniicide.® 

Shooting. — Five or si.x persons were engaged in a free light using hatchets iiiid 
lathis, and some of them were shouting that they were being robbed of property. 
The accused not being in the fight himself and not knowing who were the robbers 
and who were the robbed, tired a shot at the crowd to scare them away hut kilkd 
one of them, it was held that as he was guilty under the second part of s. 3(H 
^is he must have known that if the shot hit one of the crowd in a vital part of hi= 
body he would be killed.* 

Clauses 1 and 2. — ‘Intention of causing such bodily injury as is likely to 
cause death.’ — ‘Knowledge that he is likely by such act to cause death.’ — 
The practical difference between the»e two phrases i.s e.xpressed in the punishment 
pjrovided in s. !i04. - But the plirase ‘with the knowledge that he is likely by such 
act to cause death' includes all cases of rash acts by which death is caused, for rash- 
ness imports a knowledge of the likely result of an act which the actor does in spite 
of the risk. 

Death caused without ‘requisite intention’ or ‘knowledge’ not culpable 
homicide. — If death i.s caused under circumstances specified in s. “0. the person 
causing the death will be exonerated under that section. But if it i.s causeil in 
doing an unlawful act, the r|uestion arises w'hctiiec he should be punished for causing 
it. The Code says that when a person engaged in the commission of an olfenre 
causes death by 2 >urc accident, he shall suffer only the punislinient of his oflence. 
without any addition on account of such accidental death. See ill. (c) to this scelion. 
The offence of culjiable homicide supposes an intentjon.'or knowledge or likelihood 
of causing death. In the absence of such intention or knowledge, tiie oficnee 
eomniitted may be grie^'ous hurt,* or siinjjle hurt.* Tt is only wliere death is attri- 
buted to an injury which the offender did not know would endanger life or would 

1 Kotiglo, (1898) 18 A. W. N. lOff. Beg, (1881) 3 All. 770. 

^ ,1 amaludin, (186‘2) Unrep. Cr. C. * Safitlulla, (1879) 4' Cal. 81.), 

603; Kalcu, (1928) 10 Lull. 5.55. Fax, (1879) 2 All. 522; Itandhir Sihili', 

* Budho, [19-14] Kar. .120. (1881) 3 All. 597. 

* O'Brien, (1880) 2 All. 706; Jdii 
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I be likely to cause death and ivliich in normal conditions would not do so notwith- 
' standing death being caused, that the offence will not be culpable homicide but 
grievous or simple hurt. Every such case depends upon the existence of abnormal 
conditions unknown to the person 'who inflicts the injmy i A person who voluntarily 
inflicts injury such as to endanger life must always, except in the most extraordinary 
and exceptional circumstances, be taken to know that he is likely to cause death. 
If the victim is actually killed the conviction in such cases ought ordinarily to be 
of the ofl'ence of culpable homicide.® 

CASES In the course of a trivial dispute the accused gave the deceased a 

severe push on the back which caused him to fall on the road below, a distance of 
two and a half cubits. In falling the deceased sustained an in jury from which 
tetanus resulted, which caused his death on the fifth day after. It was held that 
this was simply a case of using criminal force.® According to the English law 
this would be manslaughter, The accused, rvhile engaged in a verbal wrangle with 
fili^ wife, struck her a blow on the left side with great force, the effect of which 
was that she vomited and bled from the nose, and within little more than an hour 
died. The death was caused by the ruiiture of the spleeiL It was held that he 
was guilty of grievous iiurt only.*^ Three persons attacked a fourth with clubs 
and death ensued through a fracture of the skull of the person so attacked. There 
was, however, no evidence to show cither that the conunon intention of the assailants 
was to cause death or which of them actually struck the blow which fractured the 
skull of the deceased. It was held that the offence of which the assailants were 
guilty was that of causing grievous hurt and not that of culpable homicide not 
amounting to murder.® But in another ciisc the facts of which were similar the 
same High Court held that the act of the accused amounted to culpable homicide 
not amounting to murder under s. 300, Exception 4.® The accused struck three 
blows to the deceased with a club. One blow fractured the bones of the left forearni, 
another fractured a bone in the right hand, while the third fractured both bones 
of the left leg. In the case of the third injury gangrene supervened and death 
followed. It was held that the accused was guilty of either culpable homicide not 
amounting to murder or causing grievous !hurt.’ Tlie Madras High Court has^ 
doubted the correctness of this case in a case in which the accused cut the deceased/' 
with an instrument inflicting several injuries, three of which were grievous. The 
deceased died a fortnight after lie received the injuries. According to medical evi- 
dence the cause of death was septicauiiia and pyaemia resulting from the multiple 
injuries. None of the injuries could each by itself have caused the death, but 
cumulatively the injuries should prove fatal in the case of a normal man. It was 
held that the accused was guilty of murder as the cause of death could be directly 
associated with the act of tire accused.® Where the accused struck his wife a blow 
on her head with a ploughshare which, though not shown to be a blow likely to cause 
death, did in fact render her unconscious and, believing her to be dead, in order to 
lay the foundation of a false defence of suicide by hanging the accused hanged her 
on a beam by a rope and thereby caused her death by strangulation, it was held 


® Bai Jiba, (ISIL) 19 Bom. L. R. 
823. 

® Mana. (1930) 32 Bom. L. R. 
1143,1144. 

® Acharji/s. (1877) 1 Mad. 224. 

* IduBcg, (1881) 3 All. 770. 

‘ Charidan Bingh, (1917) 40 All. 
103; Agra, (1914) P. R. No. 37 of 1914; 


Dailu A'ana Paiear, (1917) 19 Bom 
L. R. 902; Gouridas Namasudra, (1808) 
30 Cal. 039. 

» Guhib, (1918) 40 AU. 080, Chan- 
dan Singh, supra, dissented from. 

® Rama Singh, (1920) 42 All. 302. 

® Doraswami Sewui, [1944] Mad. 437, 
disapproving Hama Singh, sup. 
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that the accused -was not guilty of culpable homicide. The Court convicted him 
of grievous hurt.* 

Death due to diseased spleen. — (I* Grievous hurt. — Where the accused 
gave a blowwith a light bamboo stick, not more than an inch in diameter, to the 
deceased who was suffering from deceased spleen on the region of that organ, it was 
held that he was guilty of causing grievous hurt.® 

The accused sat on the chest of the de'^eased and began to strangle him and would 
not desist despite entreaties ot relations. Suddenly the deceased died owing to internal 
bleeding due to rupture of the .spleen which w'as considerably enlarged. The otiier 
injuries were not sufficient to cause death if the spleen had not been ruptured. The 
fact of the enlarged spleen was not known to the accused. It was held that the 
accused was guilty of culpable homicide under the second part of s. SO-t and not 
under s. 335 of grievous hurt.® 

(2) Hurt. — The accused, luiving received great provocation from his wife, 
pushed her with both arms so as to throw her with violence to the ground, and 
after she was down, slapped her with his open liand. The woman died on account 
of the rupture of her spleen which was diseased. It was held that he was guilty 
of causing hurt.’ The accused, dissati.sfied and irritated by the lazy and incflicient 
manner in which a punklui coolie was managing a punkhn. w'cnt up to him and 
struck him one or more blows. The coolie was sulforing from a diseased spleen 
and died from the injuries he had rcoeived. It was lield that the accused was guilty 
of causing hurt.® In the course of an altercation between the accused and the 
complainant on a dark night, the former aimed a blow witli his stick at the head 
of tile latter. To ward oft the blow, the complainant's wife, who had a child on 
her arm, intervened between theni. The blow missed its aim, but fell on tlie head 
of the. child, causing severe injuries, from the effects of which it died. It was held 
that inasmuch a,s the blow, if it had reached the complainant, would have caused 
simple hurt, the accused was guilty of simple hurt only.' 

Explanation 1 . — A person causing bodily injury to another who is labouring 
under a disorder, disease, or bodily injirrnity, and thereby accelerating the death 
of that other, is deemed to have ’caused his death.’ But one of the elements of the 
offence of culpable homicide must be present.’ 

Explanations. — ‘By resorting to proper remedies... death might have been 
prevented.' — The authors ot the t'ode observe; "tVe see no rea.son for excepting 
cases of persons who die of a sliglit wound, wbieli, from neglect cir from the apiilieation 
of improper remedies, have proved mortal, from the simple general rule which we 
propose.”' 

“Although proof be given that the wound or other bourj; injury if skilfully 
treated might not have resulted in death, yet if in fact death is the result, the wound 
‘causes’ death. And it does not avail the offender to prove that the first cause 
might have been removed or rendered inoperative by the application of proper 
remedies and that death might have been prevented. ‘Proper remedies and skillul 
treatment’ may not be within the reach of tiie wounded man ; or, if they' aie at 


* Palani Goundan, (1919) 42 Mad. 
547, F.B. 

® Megha Mccah, (1805) 2 W. R. 
(Cr.) 39; O'Brien, (1880) 2 All. 700. 
“ Munui Lai, [1943] All. 8.53. 

’ Punchanun Tanlce, (1806) 5 W. 

U. (Cr.) 97. 


' Fok, (1879) 2 All. 522; Randhir 
Rhigh, (1881) 3 All. 597. 

‘ Chriliir Nalha, (1919) 21 Bom. 

L. R. 1101. 

’ Fox, supra. 

' Note M,p. 143. 
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hand, he may be unable or unwilling to resort to them. But this is immaterial so 
far as relates to the due interpretation of the words ‘cause of death.’ The primary 
cause which sets in motion some other cause, — as the severe wound which induces 
gangrene or fever, — and the ultimate effect, death, are sufficiently connected as 
cause and effect, notwithstanding that the supervening sickness or disease might 
have been cured by medical skill. All that it is essential to establish is, that the 
death has been caused by the bodily injury, and, if there be any intervening cause, 
that it is connected with a sufficient degree of probability with the primary one.”' 
If death results from an injury voluntarily caused, the person who causes that injury 
is deemed to have caused death although the life of the victim might have been 
saved if proper medical attention had been given, and even if medical treatment 
was given but was not the proper treatment, provided that it was administered 
in good faith by a competent physician or surgeon.® 

Cases. — IVhere the accused was indicted for the murder of his wife by kicking 
her, and a surgeon administered brandy to her as a restorative, some of which 
went the wrong way, and entered her lungs, and might have caused her death, it 
was held that he was guilty of manslaughter.® Similarly, where an injury was 
inflicted on a person by a blow which in the judgment of competent medical men 
rendered an operation advisable, and, as a preliminary to the operation, chloro- 
form was administered to the patient, who died during its administration, and it 
was agreed that the patient would not have died but for its administration, it waS 
held that the person causing the injury was liable to be indicted for manslaughter.* 

Where a person causes simple injury to another but the hatter subsequently 
dies of septic meningitis which developed on account of the use of wrong remedies 
and neglect in treatment, the death cannot be said to have been caused by the 
bodily injury within the terms of this Explanation, and the person causing the 
injury cannot be convicted of culpable homicide not amounting to murder under 
s. 30^* , 

Explanation 3. — The causing of death of a child in the mother’s womb is not 
homicide, such an offence is punishable under s. 313. But it is homicide to cause 
the death of a living child ; if any part of that child has been brought forth, though 
the child may not have breathed or been completely born. 

Under the English law it is necessary that the child should have completely 
emerged. 

^ySiOO. Except in the cases hereinafter excepted, culpable homicide 
is murder, if the aet by which the death is caused 
is done with the intention of causing death, or — 

2ndhj. — If it is done with the intention of causing such bodily injury 
as the offender knows to be likely to cause the death of the person to 
whom the harm is caused, or — 

3rdly. — -If 't is done with the intention of causing bodily injury to 
any person and the bodily injury intended to be inflicted is sufiQcient 
in the ordinary course of nature to cause death, or — 

' M. & M. ‘228. ® McIntyre, (1847) 2 Cox 379. 

® San Pai, (1936) 14 Ran. 643, as * Davis, (1883) 15 Cox 174. 

explained in Abor Ahmed, [1937] Ran. ® Sobha, (1935) 11 Luck. 401. 

384, F.B. 
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4thly. — If the person committing the act knows that it is so im- 
minently dangerous that it must, in all probability, cause death, or 
such bodily iniury as is likely to'cause death, and commits such act 
without any excuse for incurring the risk of causing death or such 
injury as aforesaid. 

ILLUSTRATIONS. 

(а) A shoots Z uTth the intention of killing him. Z dies in consequence A 
commits murder. 

(б) A, knowing that Z is labouring under such a disease that a blois is likdy 
to cause his death, strikes him with the intention of causing bodily injury. Z dies 
in consequence of the blow. A is guilty of murder, althougti the blon miglit not 
have been suificient in the ordinary course of nature to cause the deatli of a poison 
in a sound state of health. But if A, not knowing tliat Z is labouring undei an\ 
disease, gives him such a blow as would not in the ordinary couise of nature lull 
a person in a sound state of health, here A, altliough he may intend to cause bodily 
injury, is not guilty of murder, if he did not intend to cause death or such hodilj 
injury as in the ordinary course of nature would cause death. 

y (c) A intentionally gives Z a sivord-eut or elub-wound sufficient to cause flic 
death of a man in the ordinary course of nature. Z dies in consequence. Here 
A is guilty of murder, although he may not have intended to cause Z’s deatli. 

(d) A without any excuse fires a loaded cannon into a crowd of persons and 
kills one of them. A is guilty of murder, although he may not have lud a pic- 
meditated design to kill any particular individual. 

Exception 1. — Culpable homicide is not murder if the offender, whilst 
. When culpable homi- deprived of the power of self-control by grave and 
rade IS not murder. sudden provocation, causes the death of the person 
who gave the provocation or causes death of any other person In 
mistake or accident. 

The above Exception is subject to the following provisos : — 

First. — That the provocation is not sought or voluntarily provoked 
by the offender as an excuse for killing or doing harm to any person. 

Secondly. — That the provocation is not given by anj'^thing done in 
obedience to the law, or by a public servant in the lawful exercise ol 
the powers of such public servant. 

Thirdly. — That the provocation is not given by anything done m 
the lawful exercise of the right of private defence. 

Explanation. — ^Whether the provocation was grave and sudden 
enough to prevent the offence from amounting to murder is a qiicition 
of fact. 

ILLUSTRATIONS . 

(a) A, under the influence of passion excited by a provocation given by Z, 
intentionally kills Y, Z’s child. This is murder, inasmucli as the provocation nas 
not given by the child, and the death of the child was not caused by accident or 
misfortune in doing an act caused by the provocation. • 
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(6) Y gives grave and sudden provocation to A.' A, on this provocation, fires 
a pistol at Y, neither intending nor knowing hinfself to be likely to kill Z, who is 
near him, but out of sight. A kills Z. Here A has not committed murder, but 
merely culpable homicide. 

(c) A is lawfully arrested by Z, a baililf. A is excited to sudden and tnolent 
passion by the arrest, and kills Z. This is murder inasmuch as the provocation 
was given by a thing done by a public servant in the exercise of his powers . 

(d) A appears as a witness before Z, a M.agistrate. Z says that he does not 
believe a word of A’s deposition, and th.at A has perjured himself. A is moved 
to sudden passion by these words , and kills Z. This is murder. 

(c) A attempts to pull Z’s nose. Z, in the exercise of the right of private de- 
fence, lays hold of A to prevent him from doing so. A is moved to sudden and 
violent passion in consequence, and kills Z. This is murder, inasmuch as the pro- 
vyation was given by a thing done in the exercise of the right of private defence. 
y(f) Z strikes B. B is by this provocation excited to violent rage. A, a by slander, 
intending to take advantage of B’s rage, and to cause him to kill Z, puts a knife into 
B’s hand for that purpose. B kills Z with the knife. Here B may have committed 
only culpable homicide, but A is guilty of murder. , 

Exception 2 . — Culpable homicide is not murder if the offender, in 
the exercise in good faith of the right of private defence of person 
or property, e.xceeds the power given to him by law and causes the death 
of the. person against whom he is exercising such right of defence with- 
put premeditation, and without any itention of doing more harm than 
lis necessary for the purpose of such defence. 

Ilil.USTRjVTION. * ’ 

Z attempts to horsewhip A, not in such a manner as to cause grievous hurt to 
A. A draws out a pistol. Z persists in the assault. A, believing in good faith 
that he can by no other means prevent hiysclf from being horsewhipped, shoots 
Z dead. A has not committed murder, but only culpable homicide. 

Exception 3 . — Culpable homicide is not murder if the olfender, being 
a public servant or aiding a public servant acting for the advance- 
ment of public justice, exceeds the powers given to him by law, and 
causes death by doing an act which he, in good faith, believes to be 
lawful and necessary for the due discharge of his duty as such public 
servant and without ill-will towards the person whose death is caused. 

Exception 4 .- — ^Culpable homicide is not murder if it is committed 
without premeditation in a sudden fight in the heat of passion upon 
a sudden quarrel and without the offender’s having taken undue 
advantage or acted in a cruel or unusual manner. 

, Explanation . — It is immaterial in such cases which party offers the 
provocation or commits the first assault. 

Exception- 5 . — Culpable homicide is not murder when the person 
whose death is caused, being above the age of eighteen years, suffers 
death or takes the risk of death with his own consent. 
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ILI.USTRATION. 

A, by instigation, voluntarily causes Z, a person under eighteen years ot age, 
to commit suicide. Here, on account of Z’s youth, he was incapable of giving con- 
sent to his own death ; A has therefore abetted murder. 

COMMENT. — In this section the definition of culpable homicide appears in an 
expanded form. Each of the four clauses requires that the act which causes death 
should be done intentionally, or 'vith the knowledge or means of knorving that 
death is a natural consequence of the act. 

Scope An offence cannot amount to murder unless it falls within the defini- 

tion of culpable homicide ; for this section merely points out the cases in which 
culpable homicide is murder. But an offence may amount to culpable homicide 
without amounting to murder. 

It does not follow that a case of culpable homicide is murder, because it docs 
not fall within any of the Exceptions to s. 300. To render culpable homicide murder 
the case must come within the provisions of clause 1, 2, 3. or 4 of s. 300. 

Culpable homicide and murder distinguished. — Tlie distinction between 
these two offences is very ably set forth by Melvill, J., in Govhiila's case.^ 

“For convenience of cornp.arison, the provisions of Sections 299 and 300 niiiy 
be stated thus ; — 


Section 299. 


Section <300. 


-A person commits culpable homicide, 
if the act by which the death is caus- 
ed is done 

(a) With the intention of causing 
death ; 


j .(^) With the intention of causing 
such bodily injury as is likely to 
cause death ; 


(c) With the knowledge that... the 
act is likely to cause death. 


Subject to certain exception.^, culiiable 
homicide is murder, if the act by which 
the death is caused is done 

(1) With the intention of causing 
death ; 

(2) ^Vith tile intention of causing 
such bodily injury as the offender 
knows to be likely to cause the 
deatli of the person to whom the 
harm is cavsed ; 

I (3) With the intention of causing bodily 
injury to any person, and the 
bodily injury intended to be in- 
flicted is sufficient in the ordinary 
. course of nature to cause death ; 

(4) With the knowledge that the act 
is so imminently dangerous that 
it must in all probability cmisc 
death, or such bodiiy injury as is 
likely to cause death, 
to me to mark the difference between 


“■ I have italicised the words which appear 
the two offences. 


“(a) and (1) show that where there is an intention to kill, the offence is always 
murder. 

) and (4) appear to me intended to apply (I do not say that they are neccs- 
, limited) to cases in which there is no intention to cause death or bodily injury, 
aus driving, firing at a mark near a public road, would be cases of this descrip- 
IVliether the offence is culpable homicide or murder, depends upon tire degree 


1 (1876) 1 Rom. .342, 344, 340; Jinlan, (1932) 7 I.uck^ 634. 
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of risk to human life. If death is a likely result, it is culpable homicide ; if it is the 
most probable result, it is murder, w'""' 

“The essence of (2) appears to me to be found in the words which I have italicised. 
Tile offence is murder, if the offender knows that the particular person injured is 
likely, either from peculiarity of constitution, or immature age, or other special 
cireumstanee, to be killed by an injury which would not ordinarily cause death. 
The illustration given in the section is the following ; — 

“ ‘A, knowing that Z is labouring under such a disease that a blow is likely to 
cause his death, strikes him with the intention of causing bodily injury. Z dies in 
consequence of the blow. A is guilty of murder, although the blow might not have 
been sufficient in the ordinary course of nature to cause the death of a person in 
a sound state of health.’ 

“There remain to be considered (5) and (3), and it is on a comparison of these 
two clauses that the decision of doubtful cases... must generally depend. The' 
offence is culpable homicide, if the bodily injury intended to be inflicted is likely 
to cause death ; it is murder, if such injury is sufficient in the ordinary course of 
nature to cause death. The distinction is fine, but appreciable. It is much the 
same distinction as that between (c) and (4), already noticed. It is a question of 
degree of probability. Practically, I think, it will generally resolve itself into a 
consideration of the nat ure o f the weapon use d. A blow from the fist or a stick 
on a vital part may be likely "lo cause death ; a wound from a sword in a vital part 
is sufficient in the ordinary course of nature to cause death.” ✓i 

In this case the accused had knocked his rvife down, put one knee on her ch^t. 
and struck her two or three violent blows on the face with the closed fist, proffiic 
ing extravasation of blood on the brain, and she had died in consequence, eithe^ 
on the spot, or very shortly afterwards, there being no intention to cause death, 
and the bodily injury not being sufficient in the ordinary course of nature to c^ustj 
death. It was held that the offence committed was that of culpable homicide 
amounting to murder.^ .x' 

As regards (c) Peacock, C. J., observes in Gora Chand Gopee's case®: “There 
are many cases falling within the ivords ofseefion 299 ‘or with the knowledge that 
he is likely by such act to cause death’ that do not fall within the 2nd, 3rd, or 4th 
clause of section 300, such for instance as the offences described in sections 279, 
280, 281, 282, 284, 285, 286, 287, 288 and 289, if the offender knows that his 
act or illegal omission is likely to cause death, and if in fact it does cause death 
But, although he may know that the act or illegal omission is so dangero us tha1 
it is likely to cause death,' it is not murder, even if death is caused th^eby, unless 
the offender know's that it must'in all probability cause death, or such bodily injuryl 
as is likely to cause death, or unless he intends thereby to cause death or such bodilw 
injury as is described in clause 2 or 3 of section 300. 

“As an illustration, suppose a gentleman should drive a buggy in a rash and^ 
negligent manner, or furiously along a narrow crowded street. He might know 
that he was likely to kill some person, but he might not intend to kill any one, 
In such a ease, if he should cause death, I apprehend he would be guilty of culpablej 
homicide not amounting to murder, unless it should be found as a fact that he knew 
that his act was so imminently dangerous that it must in all probability cause 
death or such bodily injury, &c,, as to bring the cjise within the 4th clause of section 
300. In an ordinary case of furious driving, the facts would scarcely warrant such 
a finding... If a man should drive a buggy furiously, not merely along a crowded 

1 Govinda, (1^70) 1 Bom. 342. ® (1806) 5 W. R. (Cr.) 45, 46, f.b. 
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?treet, but intentionally into the midst of a crowd of persons, it would probably 
he found as a fact that he knew that his act was so imminently dangerous tlial 
it must in all probability cause death or such bodily injury, ttc., as in clause 4, 
section 300. 

“From the fact of a man’s doin" an act with the knowledge th.at he is likely to 
cause death, it may be presumed that he did it with the intention of causing death, 
if all the circumstances of the ease justify such a presumption ; but I should never 
presume an intention to cause death merely from the fact of furious diivins in a 
crowded street in which the driver might know that his act wmdd be likely to cauw 
death. Presumption of intention must depend upon the facts of each particalai 
case. 

/ “Suppose a gentleman should cause death by furiously driving up to a Railway 
Station. Suppose it should he proved that he had business in a distant part of the 
country, say at the oppo.site terminus ; that he was intending to go by a particular 
train ; and that he could not arrive at his destination in time for his biinsincss by 
any other train ; that at the time of the furious driving it wanted only two inimitcs 
to the time of the train's starting ; that the road was so crowded that he rnust havr 
known that he was likely to run over some one, and to cause death. Would any one 
under the circumstances presume that his intention was to cause death ? Would il 
not be more reasonable to presume that his intention was to save the train ? If tin 
•ludge or jury should find that his intention was ta save the train, but that he niusl 
have known that he was likely to cause death, he would be guilty of culpable bomicirii 
not amounting to murder, unless they should also find that the risk of caiisinr 
)f death was such that he must have known, and did know, that his act nmst in all 
irobability cause death, &c., within the meaning of clause 4, section 300. 

“If they should go further, and Infer from the knowledge that he was hkcly to 
carlse death, that he intended to cau.se death, he would be guilty of murder, and 
liable to capitalpunishment.” 

Putting it shortly, all acts of killing done 

(1) with the intention to kill, or 

(2) to inflict bodily injury likely to cause death, or 

(31 with the knowledge that death must be the most probable result, are 
prima facie murder, while those committed with the knowledge that de.atb will 
be a likely result are culpable homicide not amounting to murder. 

WTiere, therefore, the act of the accused does not fall within the first clause tif 
s. 300, that is, where the act was done not with the intention of causing death, tire 
difference between culpable homicide and murder is merely a question of diflcrcnt 
degrees of probability that deatVi would ensue. It is culpable homicide "where death 
must have been known to be a probable result. It is murder where it must have been 
known to be the most probable result. 

English law. — Murder is unlawfully causing the death of anotlier with malice 
aforethought, express or implied. Malice aforethought in murder pr.ictically 
means — 

(1) An intent to kill or do grievous bodily harm to the person "who is killed. 

(■2) An intent to kill or do grievous bodily harm to any one else. 

(3) An intent to do any criminal act which will probably cause death or grievous 
bodily harm to some one. 

(4) An intent to oppose by force any officer of justice who is lawfully arresting 

^ Per Straight, .1., in Jdn Beg, (1873) C N. W. P. 20. 

(1881) 3 All. 7T0, 778; Girdharce Singh, 
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or keeping in custody some one whom he is entitled to arrest ' or keep in custody 
provided the accused knows thiSt he is such officer of justice,!.'' 

Throughout the web of the English eriminal law one golden thread is always 
to be seen, that it is the duty of the proseeution to prove the prisoner’s guilt. In 
every charge of murder, if the prosecution have proved homicide, namely, the 
killing by the accused, the prosecution must prove further that the killing was 
malicious and murder, as there is no presumption that the act was miilieious, and 
at no point of time in a eriminal trial can a situation arise in which it is incumbent 
upon the accused to prove his innocence, subject to the defence of insanity and 
subject also to any statutory exception, Wlrere intent is an ingredient of a crime 
there is no onus on the accused to prove th.at the act alleged was accidental.’ 

Clause 1 . — ‘Act by which the death is caused is done with the intention of 
causing death.’ — The word ‘act’ includes omission as well (s. 33). Any omission 
by which death is caused will be punishable as if the death is caused directly by an act . 
Thus, where a person neglected to provide his child with proper sustenance although 
repeatedly warned of the consequences and the child died, it was held to be murder 
IVhere a mistress omitted to supply her .servant with proper food and lodging and so 
caused her death, the Court remarked; “The law clearly is that, if a person has the 
custody and charge of another and neglect to supply proper food and lodging, such 
person is responsible, if from such neglect death results to the person in custody; 
but it is also equally clear that, when a person, having the free control of her actions 
and able to take care of herself, remains in a service where she is starved and badly 
lodged, the mistress is not criminally responsible for any consequence that may ensue.’ ’’ 

Clause 2. — ‘With the intention of causing such bodily injury as the offender 
knows to be likely to cause the death.’ — This clause applies where the act by 
which death is caused is done with the intention of causing such bodily injury as 
the offender knows to be likelji to came the death of the person to whom the harm is 
caused. It applies in special cases where the person injured is in such a condition 
or state of health that his or her death would be likely to be caused by an injury 
which would not ordinarily cause the death oj a person in sound health, and where 
the person inllicting the injury knows that owing to such condition or state of 
health it is likely to cause the death of the person injured, 

Cases. — Wliere the accused several times kicked the deceased, who after having 
been severely beaten fell down senseless, it was held that he was guilty of murder 
as he must have known that such kicks were likely to cause the death of the deceased.'* 
Where a man struck another on the head with a stick when he was asleep and 
fractured his skull, it ■was held that knowledge of likelihood of causing death must 
be presumed and that he was guilty of murder.^ iniere there was an e.vchange of 
abuse between the accused and the deceased, and the accused picked up a rice 
pounder and hit the deceased with such force as to cause fracture of his skull and he 
died a few hours later, it was held that the accused was guilty of murder as he had 
acted in a cruel and unusual manner.’ Where a person administered arsenic to a 
boy of nine years of age with the object of preventing the father of the boy from 
appearing as a witness against him, it was held that he w'as guilty of murder.’ 


’ Woolmingion v. The Director of 
Public Prosecutions, [1935] A. C. 4G2. 
® Gunga Singh, (1873) 5 N. W. P. 44- 
’ Smith’s Case, (1865) L & C. 007, 
024. 

* Nilmadhtihf Sircar, (1805) 3 W. R, 


(Cr.) 22. 

** Sheikh Choolhjc, (1805) 4 IV. R.- (Cr. ) 
35. 

’ Muniandi Servai, [1044] Alad. 818. 
’ Gauri Shankar, (1918) 40 All. 360. 
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Poisoning. — IVhere a woman of twenty years of age was found to have admini- 
stered dhatura (a poisonous herb) to three members of her family, it was held that 
she must be presumed to have known that the administration of dhatura was likely 
to cause death, although she might not have administered it with that intention.' 
UTiere a person recklessly administers dhatura to another, he is guilty, if death 
ensue, of the offence of murder and not merely of culpable homicide not amounting 
to murder or of grievous hurt.’ tViiere dhatura was administered with the object 
of facilitating robbery but in such quantity that the person to whom it was given 
died in the course of a few hours, it was held that the person administering dhatura 
was guilty of murder.’ ItTiere dhatura was administered by a woman to her husband 
to save her from the quarrelsome tongue of her husband who became ill but did 
not die and she did not know what it was but it was supplied to her by her lover, 
it was held that she was guilty under s. 337 as she administered without care an 
unknown powder, but that the lover was guilty under ss. 307 and 109.' 

Clause 3. — ‘With the intention of causing bodily injury to any person... 
sufficient in the ordinary course of nature to cause death.’ — The distinction 
between this c lause and clause 2 of s. 299 depends upon the degree of probability of 
death from the act committed. Tf from the intentional act of injury committed the 
probability ot death resulting is high, the finding will be that the accused intended 
to cause death, or injury iufficient in the ordinary course of nature to cause death ; 
if there was probability in a less degree of death ensuing from the act committed, 
the finding will be that the accused intended to cause injury likriy to cause death, 
where a man ini-entionally kills another, or intentionally inflicts bodily injury 
sufficient in the ordinary course of nature to cause death, his .act is murder.’ The 
accused dealt several blows with a fairly heavy lathi on the body of the deceased 
causing fracture of two ribs, injuiy to the pluera, and laceration and puncture of the 
right lung. It was held that the accused was guilty of murder.' 

If the probability of death is very great then the requirements of the third clause 
are satisfied, and the fact that a particular individual may by the fortunate accident 
of his has'ing secured specially skilled treatment, or being in posse^jsion of a parti- 
cularly strong constitution, have survived an injury, which would prove fatal to 
the majority' of persons subjected to it, is not enough to prove that such an in jury 
is not sufficient “in the ordinary course of nature” to cause death. It cannot be 
said that an injury sufficient in the ordinary course of nature to cause death is an 
injury which inevitably' and in all cii cumstances must cause death.’ 

\Miere an injury is intentionally inflicted the defence that no proper medical 
treatment was forthcoming does not exonerate the person who caused the injury 
from guilt of murder if he intended that the injury should he sufficient in the ordinary 
course of nature to cause death, or knew that it was likely to cause death to that 
person. It does not exonerate him from guilt of culpable homicide if death ensues 
as a natural or likely' consequence. Such a person is deemed to have caused the 
death and his degree of criminal responsibility must depend on the knowledge or 
intention to be gathered from the proved facts.® 


’ Tulsha, (1897) 20 All. 143; Mst. 
Minai, [1940] Nag. 125. 

® Nanhu, (1923) 45 All. 537. 

® Gutali, (1008) 31 All. 148; Shetya, 
(1926) 28 Bom. L, R. 1003; Bhagwau 
JCHUy (1908) 30 All. 568, in w'hich under 
similar circumstances it was held that 


the act amounted to grievous hurt, 
not followed. 

* Gauri Shankar, (1918) 40 -All. 300. 
® Bhola Bind, (19-13) 22 Pat. 007. 
“ BabuLulBeharilal. [1945] Nag. 931. 
’ Singaratn, [1944] Mad. 703. 

8 Abor Ahmed, [1937] Ran. 384, f.b 
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Cases. — ^Two men met each other in a drunken state and commenced a quarrel 
during 'which they abused each other. This lasted for about half an hour, when 
one of them ran to his own house and came back with a heavy pestie with whicl> 
he struck the other a -^-iolent blow on the left temple causing instant death. It 
was held that the offence fell within clauses 2 and 3.* WTiere the accused inflicted 
a stab with a sharp-pointed weapon which entered the upper part^of-the deceased’s 
stomach, causing rupture of it, it was held that his act came under this clause.* 
Where the joint intention of the accused ivas to give such a heating as would break 
the bones of the legs and arms with reckless disregard of the consequences and even, 
if none of them intended death, or knew' that death would follow the beating, they 
did intend a beating, the almost inevitable result of which was death and the case- 
fell under this clause.* ^ 

Clause 4. — ‘Person committing the act knows that it is so imminently 
dangerous thatit must, in all probability, cause death, or such bodily injury 
as is likely to cause death.’ — IVhere it is clear that the act hy which the death is 
caused is so imminently dangerous that the accused must be presumed to have known- 
that it would, in all probability, Ciiuse death or such bodily injury as is likely to cause 
death, then unless he can meet this presumption his offence will be culpable homi- 
cide, and it would be murder unless he can bring it under one of the Exceptions.* 
Thus, a man who strikes at the back of another a violent blow' with a formidable 
weapon* or who strikes another in the throat with a knife* must be taken to know 
that he is doing an act imminently dangerous to the life of the person at whom 
he strikes and that a probable result of his act w'ill he to cause that person’s death. 

This clause also provides for that class of cases w'here the acts resulting in death 
are calculated to put the lives of many persons in jeopardy without being aimed, 
at any one in particular, and are perpetrated w ith a full consciousness of the probable 
consequences, e.g., w'here death is caused by firing a loaded gun into a crow'd [ cftle^ 
ill. (d)\, or by poisoning a well from which people are accustomed to draw w'atcr. \y^ 

Cases. — Where the accused, four in number, ail armed with heavy sticks, felled 
the deceased, who was defenceless and armless, gave him a prolonged beating and 
inflicted several blows completely smashing thf skull, it was held that they were 
all guilty of murder under tliis clause.’ 

Where a snake charmer, to show' his own skill, placed a venomous snake, whose 
fangs had' not been extracted, on the head of a spectator, without the intention 
to cause harm, and tiie spectator in trying to push off the snake was bitten and 
died in consequence, it was held that he was guilty under cl. 3 of s. 290.* Where 
the accused professed to render a person immune from the effect of snake-bite by 
tattooing, and afterwards caused a poisonous snake to bite him and he died, it was, 
held that he was guilty of murder.'-’ Where the accu.sed ollered a child to a crocodile 
under a superstitious but hnna fide belief that the child would be returned unharmed, 
and it was killed, it was held that he w-as guilty of an offence purnsh.ible under this 
clause.’* A village woman of twenty w.is ill-treated by her husband. There was 
a quarrel between the two, and the husband threatened that he would beat her 
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Late that night the woman, taking her six months old baby in her arras, slipped 
away from the house. After she had gone some distance she heard someliody 
coming up behind her, and when slie turned romul and s.rw her husband was Yairsuins! 
ber she got into a panic and jumped down a well nearby with the baby in her iirnis. 
The baby died but the W'Oinan was recovered. She was charged with murder of tlio 
child and with attempt to commit suicide. It was held that an intention to cause 
the death of the child could not be attributed to the accused, though she must 
be attributed with the knowledge — however primitive or frightened she might have 
been — that such an imminently dangerous act as jumping down the well was likely 
to cause the child’s death ; but the culpable homicide did not amount to murder 
because, considering the state of jjanie she was in, there was “excuse for incuiiing 
the risk of causing deatli,’" within the purview of tlic fourtli iraragi aph of tins section. 
She was held guilty of cmlpablc homicide.* 

Poison. — A person who administers a well-known poison like arsenic to iinotlier 
must be taken to know that Iris act is so imminently dangerous that it must in all 
probability cause death or such bodily injury as is likely to cause death, .and if 
death ensue he is guilty of murder, notwithstanding that his intention may not 
have been to cause death.* 

Exception 1. — Provocation. — Anger is a passion to nhieli good and bud tiicn 
are both subject, and mere human frailty and infirmity ouglit not to be punished 
equally with ferocity or other evil feelings. 

The act must be done whiht the person doing it is deprived of srlf-rontrol by grave 
and sudden provocation. That is, it must be done under the immediate impulse 
of provocation.* The provocation must be grave and 'Hidden and of such a n.iture 
as to deprive the accused of the power of self-control. It is not a ncessary conse- 
quence of anger, or other emotion, th.at the power of self-control should he lost ‘ 

• The provocation must be such as will upset, not merely a hasty and hot-tempeied 
or hyper-sensitive person but one of ordinary sense and calmness.* It must he shown 
distinctly not only that the act was done under the inllucnce of some feeling which 
look away from the person doing it all control over his actions, but tliat that feelins 
had an adequate cause.* IfitapjJeartliatthe party, bei'ore any provocation is given, 
intended to use a deadly weapon towards any one who might assault him, this 
would show tliat a fatal blow given afterwards was not to be attributed to the 
provocation, and the crime would therefore be murder.' If the act was done aftrr 
the first excitement had passed away, and there was time to cool, it is murdei * 

Confession of adultery by woman. — Although a confession of adaltciy by ,i 
wife to her husband, who in consequence kills iier, is such provocation as n ill cntitli 
the jury in their discretion to find a verdict of manslaughter instead of iriurdci J 
similar confession of illicit intercourse by a woman wlio was not tlie accuse d's luk 
but only engaged to be married to him cannot, if he kills ber m couseciucncc, justilj 
such a verdict.® A man in love with a woman who has repulsed bis suit might 
be so angry as to lose control of himself at the sight of her engaged in sesual iiitci- 

* U/iirajia, [194.0] All. G47. No. 30 of 1884. 

* maganaG'iriyappa, (1916) 19Bom. = Suhrub, (1924) .'5 Lull. 07; Kha- 
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coui'se with another, but it he kills one or both of them, he cannot plead grave 
provocation in mitigation of his offenee.C'The law that when a husband discovers 
his wile in the act of adultery and thereupon kills her, he is guilty of manslaughter 
and not murder, has no application where the woman concerned is not the wile of 
the ac^ed.'^ 

..Gases. — Adulterous intercourse is held, in several eases, to give grave and sudden 
provocation. The accirsed and bis wife’s sister’s husband, H, were sleeping on 
the same cot (charpai) in tlie verandah, and the accused's wife was sleeping in 
tlie adjoining room. Some time in the night B got up and went into the room 
and bolted the door behind him. The accused also got up and peeping through 
a chink in the door saw B and the accused's wile havmg sexual intercomse. The 
accused returned to his charpai and lay down on it. After some tune B came out 
of the room and lay down on the charpai by the side of the accused. After a short 
time, when B began dozing the accused stab’oed hun several times with a knife 
and kiUed him. There was no evidence that the aci.used had to go anywhere to 
search for the knife, which, apparently, was with him. It was held that the case 
came within this Exception notwithstanding the interval of time between the seeing 
of the act of adultery and the killing of B, and the accused having acted under 
grave and sudden provocation the oUence committed was one imder s. 304 and not 
under s. 302.* A Batlian father and his son and his son’s wife were living together. 
The son's wife had contracted a liaison with a barber. One day tlie father seeing 
the barber entering into liis house in his absence called his son who was nearby 
and both of them came to the house and found the wife and the barber in flagtante 
delicto and killed both of them. It was held that this exception was applicable 
to the case.* . 

However, if the death of the adulterer is caused not in a fit of passion but with 
subsequent deliberation, this Exception does not apply. \Vheie the accused finding* 
a man intriguing with Ids wife, beat him and after taking him to the bank of a 
river, cut oil bis head where the accused’s concubine retused to abandon another 
connection and the accused, after remonstrating with the woman and leaving her, 
followed and killed her with a dagger winch fte had purchased with the intention 
of killing her ;* where the accused, suspecting infidelity in his wife, followed her 
with a hatchet on one night wlien she stealthily left his iioiise, and finding iier talking 
with her paramour, there and then Idlled her and where the accused, suspecting 
the widow of his cousin, followed her one night with a sword in band, to a considerable 
distance, and finding her actually having comiection with her lover killed her there 
and then,’ it was held in all these cases that the olfence of murder was committed 
No doubt in all these cases there was provocation, but.the acts weie not committed 
while the accused were deprived of the power of scU'-eontrol, tliey were not the 
oilspring of the moment, but were the result ol cool and mature consideration after 
the first excitement had passed away. 

Quarr rl. — ^A quarrel took place amongst the members of a family. Accused N o. 1 
and accused No. 2 ran from their field to the scene of the occurrence. AccusedNo. 2 
was so annoyed as tlie quarrel continued that he look his pitch-fork and struck it 
on the head of the deceased. Accused No. 1 immediately struck a heai’y stick on the 
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head oC the deceased. Tlie decea.sed fell down and died on the following day. It 
was held that each of the accused was responsible for his own act as there was no 
common intention ; that accused No. 1 was guilty of murder but accused No. 2 
was guilty of causing hurt with a dangerous weapon under s. 324.i 
’ Exception 2. — Exceeding right of private defence. — This Exception provides 
for the case of a person who exceeds the right of private defence. The authors of 
the Code observe : “Wiierever the limits of the right of private defence may be 
placed, and with whatever degree of accuracy they may be marked, wc are inclined 
to think, that it will always be expedient to make a separation between murder 
and. ..voluntary culpable homicide in defence. 

“The chief reason for making this separation is that the law itself invites men 
to the very verge of the crime wliich we have design.ated as voluntary culpable 
homicide in defence. Tt proliibits such homicide indeed; but it authorizes acts whicli 
lie very near to such homicide ; and this circumstance, we think, greatly mitigates 
the guilt of such homicide. 

“That a man who deliberately kills another in order to prevent that otlier from 
pulling his nose should he allowed to go absolutely unpunished, would be most 
dangerous. The law punishes and ought to punish such killing ; but wc cannot 
think that the law ought to punish such killing as murder ; for the law itself lias 
encouraged the slayer to inflict on the assailant an)’ harm short of death whicli 
may be necessary for the purpose of repelling the outrage ; to give the assailant 
a cut with a knife across the fingers which may render his right hand usclcs,s to 
him for life, or to hurl him downstairs with such force as to break his leg ; and it 
seems difficult to conceive that circumstances which would be a full justification of 
any violence short of homicide should not be a mitigation of the guilt of homicide. 
That a man should be merely exercising a right by fracturing the skull and kiiock- 
■ing out the eye of an assailant, and should be guilty of the highest crime iii the 
Code if he kiils the same assailant ; that there should be only a single step between 
perfect innocence and murder, between perfect impunity and liability to capital 
punishment, scents unreasonable. In a case in which tlie law itself empowers an 
individual to inflict any liarm short’ of death, it ougfit Iiavdly, we think, to visit 
him with the liighest punishment if he inflicts death.'’= 

Cases. — No right of private defence. — Where a person wilfully killed iiiiotlier 
whilst endeavouring to escape, after having been detected in the act of house- 
breaking by niglit for the purpose of theft,’ and where the accused pursued a thief, 
and killed him after a house-trespass had ceased,* it was lield that the accused 
were guilty of murder and tliey did not come under the E.xception. Where tbc 
accused finding a feeble old woman stealing Ids crop, beat her so violently that she 
died from the effect of the attack it was held tliat he was guilty ol' murder,’ 
c Threats of incantations give no right of defence. — The accused and tbc 
deceased met one day in a liquor shop, and there drank together. They afterwaids 
walked in company and on their way’ an altercation took place in respect of tbc 
deceased having caused the death of the accused’s four children by incantations. 
The deceased admitted that lie had so caused their death, and added that he would 
also bring about the death of the accused by causing the accused to be taken by 
a tiger. The accused, thereupon, killed the deceased with several blows of a heavy 

’ Chenckuramayt/a, [1940] Mad. 809. R. (Cr.) 0. 
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stick. It was held that the accused had no reasonable apprehension of danger to 
himself from the threats of the deceased and that his case was not taken out of 
the category of murder by reason of this Exception.^ Similarly, threat of witch- 
crafts does not justify the causing of death.“ 

Exception 3, Public servant exceeding his power. — This Exception protects 

a public servant, or a person aiding a public servant acting for the advancement of 
public justice, if either of them exceed the powers given to them by law, and cause 
death. It gives protection so long as the public servant acts in good faith but if 
his act is illegal and unauthori/ed by law', or if he glaringly exceed the powers entrust- 
ed to him by law', the E xception w'ill not protect him. Where death was caused by a 
constable under orders of a superior, it being found that neither he nor his superior 
believed that it was necessary for public security to dispei'se certain reapers by firing 
on them, it was held that he was guilty of murder since he was not protected in that 
he obeyed the orders of his .superior officer.’ ® 

Exception 4.— Death caused in sudden fight.— The fight should not have been 
pre-arranged. A fight is not per se a palliating circumstance, only an unpreme- 
ditated fight can be such." The lapse of time between the quarrel and the fight 
is therefore a very important consideration. If there intervened a sufficient time 
for passion to subside and for reason to interpose, the killing w'ould be murder.® 
This Exception was held not to apply to a ease where two bodies of men, for the 
most part armed with deadly weapons, deliberately entered into an unlawful fight, 
each being prepared to cause the death of the other, and aware that his own might 
follow, but determined to do his best in self-defence, and in the course of the struggle 
death ensued.® An unpremeditated assault (in which death is caused) committed^ 
in the heat of passion upon a sudden quarrel comes within the Exception.’ 

The word ‘fight’ conveys something more than a verbal quarrel.® 

Exception 5.— Death caused of the person consenting to it.— The foUowing 
reasons are given for not punishing homicide by consent so severely as murder : 1 
“In the first place, the motives which prora^ men to the commission of this offence 
are generaUy far more respectable than those rjhicii prompt men to the commission 
of murder. Sometimes it is the effect of a strong sense of religious duty, sometimes 
of a strong sense of honour, not unfrequcntly of humanity. The soldier who, at 
the entreaty of a wounded comrade, puts that comrade out of pain, the friend who 
supplies laudanum to a person suffering the torment of a lingering disease, tlic 
freed man who in ancient times held out the sword that his master might fall on it. 
the high-born native of India who stabs the females of his family at their own en- 
treaty in order to save them from the licentiousness of a band of marauders, would, 
except in Christian societies, scarcely be thought culpable, and even in Christian 
societies would not be regarded by the public, and ought not to be treated by the 

law as assassins.’’® ,, 44 .. - . 

This Exception abrogates the rule of English law that a combatant in a fair 
duel who kiUs Ills opponent is guilty of murder. Under this Exception the person 
who is killed in a duel “suffers or takes the risk of death by his own choice. ’ In 
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apph-ing Ihe Exiieption it ihouJd first be considered isitb reference to the act con- 
sented to or authorised, and next witji reference to the perwjn or persons authorised, 
and as to eaeSi of those souse degite of particularity at least should appear upon 
the facts prtjvefl before tiie iJxieption can be said to apply, it must be found that 
the j>ersori killed with a full knoMledge of the facts, determined to suffer death, or 
tAkc tlie risk of death ; and that this deteimination continued up to. and e.visted at, 
tJiC fiioinent of his death.* 

The ease supposed in the illustration to Exception 5 is one of the oiiences expressly 
made punishable by s. 305. 

— itliere the accused c-aused a pile to be lighfed, and persuaded a suife? 
to re-ascend it, after she had once left it, and she nas burnt 11 here Ihe accuseii 
acting upon the express desire of an adult emasculated him and death ensued O'.iing 
to the rough manner of the operation where the accu-sed repeatedly requested 
by his v. ife. who was overwhelmed with grief at the death of her cliild. to kill her. 
did kill her one night while siie was asleep;^ and where certain snake-c!iarmer«. 
by professing themselves able to cure snake-bites, induced several persons to Jet 
theinselvc-s be bitten by a poisonous snake, and from the efiect of the bite three of 
such persons died,*' it was held in all those eases that the aeeused were protected 
by this Exception, because the element of consent was present. 

jDeath caused by voluntary act of deceased resulting from fear of violence — 
If a man creates in another man's mind an immediate ^ense of danger which 
such person to try to escape, and in so doing be injures himself, the person who 
creates such a state of mind is responsible for the injuries which result ^ If, for 
instance, four or five persons were to stand round a man. and so threaten him and 
frighten him as to make him believe that his life was in danger, and he were to hud 
away from them and tumble over a precipice to avoid them, their act would aiiifmnt 
to'nmrdcr.’ 

Discovery of body of person murdered not necessary. — The meie fact that 
■the body of a rnurdeied person has not been found is not a ground for rcfusiii!! 
to convict the accused of murder. But when the body is not forthromins, the 
strongest possible evidence as to the fact of the murder should be insisted on befure 
conviction.® 


301. If a per.son, by doing anything which he intends or knows to 
Culpable hoiBidde by likely to cause death, commits culpable horai- 
Smei"thIupl™uwi?o"" fide b)' causing the death of any person, whose 
death was intended. death he neither intends nor knows himself to te 
likely to cause, the culpable homicide committed by the offender ib 
of the description of which it would have been if he bad caused the 
death of the person whose death he intended or knew himself to be 
^ likely to cause. 

COMMENT. — This section lays down that culpable homicide may be eommittcil 
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by causing the death of a person whom the offender neither intended, nor knewl 
himself to be likely, to kill. 

If the killing take place in the course of doing an act which a person intends 
or knows to be likely to cause death, it ousht to be treated as if the real intention 
of the killer had been actually carried out. 

Where a mistake is made in respect of the person, as where the offender shoots 
at A supposing that he is shooting at B, it is clear that the dilference of person 
can make none in the offence or its conse<juence.s ; the crime consists in the wilful 
doing of a prohibited act ; the act of shooting at A was wilful, although the offender 
mistook him for another. 

Similarly, there will be no difference where the in jury_ intended for one falls on 
another by accident. If A makes a thrust at 15, meaning to kill, and C throwing 
himself between, receives the thrust and dies. A will answer for it as if his mortal 
purpose had taken place on B. 

The same principle is applicable where, through accident or the mistake of a party, 
not privy to the criminal design, the mischief falls either on a person not intended, 
or on the party intended but in a different manner from that intended. A. designing 
to poison her own child, who lived in the house of B, delivered to B a bottle of 
poison, with directions to administer a portion of it to the ohUd ; B, not knowing 
that the bottle contained poison, left it on the mantlepiece in her house, having 
forgotten to administer any portion of it to the child : during her absence C, the 
son of U (a child of five years old) finding the bottle on the mantlepiece. administered 
a portion to the child of A, and the child died of the poison, it was held that A was 
guilty of murder.^ 

If A counsels B to poison his wife, B accordingly obtains poison from A and 
gives it to his wife in a roasted apple, the wife gives it to a child of B not knowing 
it contained poison, who eats it and dies, this is murder in 15 though he intended 
nothing to the child.* 

CASES. — The accused, with the intention of killing .\, on whose life he had effected 
insurance, gave him some poisoned sweetmeatf A ate a portion of it and threw 
the rest away which was picked ujr by the daughter of the accused’s hrother-in-law, 
aged eight years, without the knowledge of the accused. She ate it and gave some 
to another little child. The two children died from the effect of the poison, but 
A eventually recovered. It was held that the accused was guilty of murder.* A 
woman had been carrying on an intrigue with a man who gave her some poison 
to administer to her husband. She prepared sweetmeats mixed with the poison 
which was eaten by her husband and four others. Her husband and three others 
suffered considerably but did not die but the fifth man died. She intended to kill 
her husband and not the man who died. It was held that she was guilty of murder.* 

302. Whoever commits murder shall be punished with death. 

Punishment for transportation for life, and shall also be liable 
murder. 

COMMENT. — This section provides punishment for murder ; s. 304, for culpable 
homicide not amounting to murder. 
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303. Whoever, being under sentence of trans- 
by^iif^conviS! portation for life, commits murder, shall be punish- 
ed with death. 

COMMENT. — This section makes capital sentence compulsory in the case of a 
convict who commits murder while undergoing a sentence of transportation. 

But a convict, whose sentence of transportation for life has been remitted witliout 
condition by Government, can no longer be said to be under a sentence of trans- 
portation, and this section will not apply.* 

304. Whoever commits culpable homicide not amounting to murder, 
shall be punished with transportation for life, or 

P u n i sh men t lo T . . * . , , - - 

culpable homicide not imprisonment 01 either description lor a term 

amounting to murder. , - , . , . . i , n , 

which may extend to ten years, and shall also 
be liable to fine, if the act by which the death is caused is done with 
the intention of causing death, or of causing such bodily injury as 
is likely to cause death ; 

or with imprisonment of either description for a term which may 
extend to ten years, or with fine, or with both, if the act is done with 
the knowledge that it is likely to cause death, but without any in- 
tention to cause death or to cause such bodily injury as is likely to 
cause death. 

CO.MMENT. — This section provides punishment for culpable homicide not amount- 
ing to murder. Under it there are two kinds of punishments applying to tivo 
different circumstances : 

(1) If the act by which deatii is caused is done with the wimthn of causing 
death or such bodily injury as is likely to cause death, the punishment is transporta- 
tion for life, or imprisonment of either description for a term which may extend 
to ten years and fine. 

(2) If the act is done with the knowleige that it is likely to cause death but 
without any intention to cause death or such bodily injury as is likely to cause death, 
the punishment is imprisonment of either description for a term whieli n\ay extend 
to ten years or with fine, or with both. 

CASES. — The accused killed liis step-father, who was an infirm old man anil an 
invalid, with the latter’s consent, Iiis motive being to get three innocent men (liis 
enemies) hanged. It was Iield that the offence was covered by tlie fifth Exception 
to s, 300 and was punishable under the first part of this section.* 

304A. Whoever causes the death of any person by doing any rash 

Causing death by negligent acti not amounting to culpable honii- 
negiigcnce. cide'^ shall be punished w'ith imprisonment of either 

description for a terra which may extend to two years, or with fine, 
or with both. ' 

COMMENT. — The provisions of this section apply to eases where tliere is no 
intention to cause death, and no knowledge that the act done in all piolialiihb 
would cause death.* 

* Ghulam Muhammad, [1943] Kar. of 1917. 

25. * Sukaroo Kobiraj, (3887) 14 Cal. jCC, 

» Ujagar Srngft, (1917) P. R. No. 45 569; CWm/fu, [1941] .^U. 441. 



SECS. 303-304A. ] 


OFFENCES AFFECTING LIFE. 


245 


Scope. — 'V%Tiere the act is in its nature criminal, the section has no application. ' 
The section does not apply to cases where the death has arisen, not from the negligent 
or rash mode of doing the act, but from some result supervening upon the act which 
could not have been anticipated.® The section deals with homicide by negligence. 

This section does not apply to a case in which there has been the voluntary com-; 
mission of an offence against the person. Acts, probably or possibly involving 
danger to others, but which in themselves are not offences, may be offences under 
ss. 33fi, 337, 338 or 304A, if done without due care to guard against the dangerous 
consequences. Acts which are offences in theinselv'es must be judged with regard 
to the knowledge or means of knowledge of the offender, and placed in their appro- 
priate place in the class of offences of the same character.® Where a man strikes 
at another with a spear, he is committing a criminal offence, and that offence remains 
just the same whether he hits his intended victim or by chance hits a third person 
who intervenes between the two.* 


1. ‘Rash or negligent act.’ — Criminal rashness is hazarding a dangerous or 
wanton act with the knowledge that it Is so, and that it may cause injury, but 
without intention to cause injury, or knowledge that it will probably be caused. 
The criminality lies in running the risk of doing such an act with recklessness or 
indifference as to the consequences. Criminal negliseme is the gross and culpable 
neglect or failure to e.xercise tliat reasonable and proper care and precaution to 
guard against injury either to the public generally or to an individual in particular, 
which, having regard to all the circumstances out of which the charge has arisen, 
it was the imperative duty of the accused person to have adopted.® 

“Culpable rashness is acting with the consciousness that the mischievous and 
illegal consequences may follow, but with the hope that they will not, and often with 
the belief that the actor has taken sullicient precaution to prevent their happening. 
The iinputability arises from acting despite the consciousness (htxuria). 
Culpable negligence is acting without the consciousness that the ilJegai and mis- 
chievous effect will follow, but in circumstances which show that the actor has not 
exercised the caution incumbent upon him, apd tliat, if lie had, he would have 
had the consciousness. The imputability arises from the neglect of the civic duty 
of circumspection. It is manifest that personal iniury, consciously and intentionally 
caused, cannot fall within either of these categories, which are wholly inapplicable 
to the case of an act or series of acts, themselves intended, which are the direct 
producers of death. .To say that because, in the opinion of the operator, the sufferer 
could have borne a little more without death following, the act amounts merely to 
rashness because he has carried the experiment too far, results from an obvious 
and dangerous misconception... It is clear, however, that if the words, ‘not amounting 
to culpable homicide,’ are a part of the definition, the offence defined by this section 
consists of the rash or negligent act not falling under that category, as much as of 
its fulfilling the positive requirement of being the cause of death.”® 

A rash act is primarily an overhasty act and is opposed to a deliberate act, even 
if it is partly deliberate, it is done without due thought and caution.® 


* Damodaran, (1888) 12 Mad. 56. 
® Heera, (1901) 3 Bom. L. R. 394. 
® Ketabdi Mundul, (1879) 4 Cal. 

764, 706. 

* Chhallu, [1941] All. 411. 

® Per Straight, •!., in Ida Beg, 
(1881) 3^11. 776, 780; AUra, (1891) 


P. R. No. 9 of 1891. 

“ Nidamaili Nagabhushanam, (1872) 
7 M. H. C. 119, 120; Smith, (1925) 53 
Cal. 333. 

' Gaya Piasad, (1928) 51 All. 465, 
followed in Akbar AH, (1936) 12 Luck. 
336. 
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Death should have been the direct result of a rash and negligent act of the accused, 
and that act must be the proximate and efficient cause without the intervention 
of another's negligence. It must be the catua catnann, it is not enough that it 
may have been the cauia sine qua rwn.^ In a later case the same High Court has 
said that in cases falling under this section it is dangerous to attempt to distinguish 
tjetrvecn tlie approximate and ultimate cause of death.* 4t'here a person using a 
road was accidentally killed in consequence of its being out of repair througli neglect 
oi trustees, appointed for tiie purpose of repairing the roads, to contract for repaiiing 
it, it wa-s held that they were not chargeable with manslaughter.* Where the .accused, 
a motor driver, ran over and killed a woman but there was no rashness or nceligence 
on the part of the driver so far as his use of the road or manner of drir-ing was 
concerned, it was held that the accused could not he consicted under this scctica 
on the ground that the brakes of the lorry were not in perfect order and tliat the 
lorry carried no horn. The “rash or negligent act"’ rt f erred to in the section means 
the act which is the immediate cause of dea th and not any act o r~Qmfs5ion which 
can at most be said to be ~a remote cause of death. < To render a person liablp 
for neglect of duty there must be such a degree of culpability as to amount to rrim 
negligence on his part. It Is not every little trip or mistake that w'ill make a nuin 
so liable.* 

2. ‘Not amounting to culpable homicide.’ — “Section SO-iA is directed at 
offences outside the range of ss. 299 and 300, and oh\-iously contemplates those 
cases into which neither intention nor knowledge.. .enters. Forthe rash or negligent 
act which is declared to he a crime is one ‘not amounting to culpable homicide,' 
and it must therefore be taken that intentionally or knowingly inflicted nrlencp. 
directly and wilfully caused, is excluded. Section 304.A does not say every uiiiu'-ti- 
fialile or inexcusable act of killing not hereinbefore mentioned shall be punishahlc 
, under the provisions of tliis section, but it specifically and in terms limits itself to 
tiiose rasii or negligent acts which cause death but fail short of culpable homicide 
of either description.’’* 

Contributory negligence. — The doctrine of contributors' negligence docs not 
apply to criminal liability, wfiere 'the death of a person is caused partly b}' t!it- 
negligence of the accused and partly by his own negligence. If the accused is 
charged with contributing to tiie death of the deceased by Iris negiigenr e. it nutters 
not whetiier he was deaf, or drunk, or negligent, or in part contributed to his oiiu 
death.’ 

CASES. — Rash or negligent act. — Where a railway official, after being instiuct- 
ed to luo’.'e some trucks down an incline uncouplcdand singly, disobeyed tlic iiistiuf- 
tinn and lost contiol over tlieiii, and a cooly in li's'ing to stop the trucks fell uiulor 
the wheels and was killed where an engine-driver failed to sound his whistle beliire 
starting tlie engine, and tlie engine liaving been put in motion caused a boy, "1“' 
was painting a waggon on the line, injury, which resulted in his death where the 
accused cut out tlie piles of a person rvitli an ordinary knife and from tlie proluse 
bleeding the jier.son died wlierc the accused struck at a man carrying a fluid 

’ Omkar, (1902) 4 Bom. L. R. 679. 779. 

’• Khanmuiunned, (1930) 38 Bom. ’ Su'indalK (1840) 2 C. & K. '230. 

L. R. 1111. * Nand Kishore, (1884) 0 All. 

PococA:, (18.71)17Q. B.34. * Thompson, (ISl'i) L'nrep. Cr. C. 

* Ahbar AH, (1930) 12 l.uck. 330. 721. 

* Fimiry, (1874) 12 Cox 623; Sal Sukaroo Kobiraj, (1887) 14 Cal. 

Nurain Pandei/. (1932) 33 All. 203. 500. 

« Idu Beg', (1881) 3 All. 770, 778, 
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and the blow fell on the child and killed it wliere the accused received poison 
from her paramour to administer to her husband as a oharm and administered it 
with the result that death ensued, but she did not know that the substance given 
to her was noxious until she saw its effects where the lessee of a feiTy allowed an 
unsound boat to be used, and in consequence of its unsoundness, the boat sank while 
crossing the river and some of the persons in it were drowned where the accused 
sent tw’O boxes for carriage upon a railway containing fireworks falsely declaring 
them to contain iron locks, with the result that in loading, one of the boxes exploded 
killing one cooly and injuring another and damaging the railway waggon in which 
it was being placed where the accused receiving a powder from an enemy of her 
relative took no precaution to ascertain whether it was noxious and mixed it with 
food believing that by so doing she would become rich but four of the persons who 
ate the food died and where the accused administered to her husband a deadly 
poison (arsenous oxide) believing it to be a love potion in order to stimulate his 
affection for her and the husband died,* it was held in all those eases that the acts 
of the accused were either rasli or negligent. 

A compounder in order to make up a fever mixture took a bottle from a cup- 
board where non-poisonous medicines were kept and without reading the label of 
the bottle wliieh was in its wrapper added its full contents to a mixture which 
was administered to eight persons out of whom seven died. The bottle w'as marked 
poison and contained strychnine hydrochloride and not quinine hydrochloride as 
he supposed. It was held that the compounder w'as guilty under this section,’ 

The accused, a girl of seventeen, who happened to he carrying her infant daughter 
tied on her back, having been exasperated at an altercation which she had with 
her husband, attempted to commit suicide by jumping into a well. Slie was found 
alive in the well next day but her child was drorvned. The trial -Judge convicted 
the accused of an attempt to commit suicide and also of the murder of her inf.}nt 
child, under ss, 309 and 302. It was held that the offence which the accused had ’ 
committed was not murder, but causing death by negligent omission, i.e., omi-ssion 
to put the child down before jumping into the well.® "^Where the accused, driving 
a motor-car at night, entered a road which beiqg under repairs was closed to traffic 
and ran over and killed two coolies who were sleeping on tlie road witii their bodies 
completely covered up exceirt for their faces, it was lield that, under the circumstan- 
ces, the accused rvas not guilty of causing deatli by a rash and negligent act as it 
could not be said that he should have looked out for persons making such an abnormal 
use of the road.® The accused was driving a lorry at the speed of about twenty 
miles an hour when he was passed on his riglrt side by another loriy going fast, whicli 
went on to the hacha part of the road and raised a great cloutl of dust svliich completely 
blinded the driver and hid the road from him. Instead of stop])ing lie proceeded 
further with tlie result that as he could not see ttie road lie drove his lorry on the 
right side of the road instead of tlie left and collided witit auotliei lorry wliereby 
several persons were injured and received grievous hint ami one died. It was 

’ Budhya, (1888) XJnrep. Cr. C. * /i/ni/un, (189 1) I (i Ail. -172. 

398; but in Sahac /iac, (1878) 3 Cal. ‘ (199.1) 1’. K. No. 22 

923, such act was lield to be grievous of 1901. 

hurt. ./rnaini, ( 1999) lU All. 290. 

* Miissammat Bukhari, (1887) 1’. “ Itiiinaiii. (1911) 17 llom. L. R. 

R. No. GO of 1887. In a sotiiewliiiL 217. 

similar case tlie Ilomiiay Iligti Court ’ /t- .S'lium, (1929) 42 All. 272. 

acquitted tlie accused of tlie olfenee of “ (1921) 27 IJotii. L. R. 004. 

murder : A’agmeu, (1902) -li lloiii, C. “ (1921) l.'l Cal. 333. 

R. 425. 
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held that the accused was guilty of a rash and negligent Act.^ The accused who 
was dri'ving an overloaded lorry was signalled by a police officer to stop, hut he 
refused to do so and drove on at an excessive speed wishing to escape the chase of 
the police officer. During the chase a girl tried to cross the road and was knocked 
down and killed. It was held that the aeeused was guilty of an offence under this 
section.” The aeeused, an engine driver, was in charge of an engine and nas doing 
the work of shunting. He drove his engine to a water column with the object of 
filling his tank with water. Beyond the water column, at a distance of eight or nine 
feet, w'as a tin shed in which engines needing repairs could he attended to. The 
accused's engine did not stop at the water column but went beyond it and colliden 
with an engine which was undergoing repairs in the tin shed with such force that 
the engine was pushed along the line to a distance of forty or fifty yards and a fitter 
worldng under it was caught in the wheel and killed. It was held that it was the 
duty of the accused to approach the water column very' slowly so that the engine 
might be stopped dead at the right spot, and as that was not done he had caused 
the death of the fitter by doing an act which was rash and negligent and was guilty 
of an offence under this section. “ 

Act, not rash or negligent. — MTiere the accused threw his stick at the deceased 
with such force that it hit the deceased on the head with the point, and made a 
punctured wound which caused the death of the deceased, it was held that he was 
not guilty of an offence under this section because the injury was intentionally 
caused to the deceased, but was guilty of causing hurt.* The accused carrying a 
loaded gun stood quietly in a corner of a public place and was watching a dramatic 
performance. One of the actors, who was playing the part of a drunken dacoit, 
to enhance the effect of his acting approached the accused and grappled wuth him 
and in the course of the struggle the gun went off and the actor was killed. It nas 
4iel(I that the accused was not guilty of a negligent act or causing death by a negli- 
gent act.* 

305. If any person under eighteen years of age, any insane person, 

. anv delirious' person, any idiot, or any person in 

Abetment of suicide * ^ • • i i v 

of child Or msane per- a State of intoxication commits suicide, tvnoet'ei 
abet.s the commission of such suicide shall be punish- 
ed with death or transportation for life, or imprisonment for a term 
not exceeding ten years, and .shall also be liable to fine. 

COMMENT. — This and the following section have been inserted because the 
ordinary law of abetment is in.upplieable. They apply' when suicide is in fact 
committed. 

306. If any person commits .suicide, whoever abets the commission 

. , . of such suicide, shall be punished with imprison- 

Abclinent of suicide. ^ i 

inent of either description for a term yvhich may 
extend to ten ycar.s, and shall also be liable to fine. 

COMMENT. — Abetment of suicide is punishable under this section and altcnipt 
to commit suicide, under s. J300. 

^ Abdul Qayijum, [1940] Ijali. 046. * Keegan, (1893) Unrep. Cr. C- 073. 

“ Gurdev Sifigh, [1943] Lain .lO. ® jSatw/iatH, [1942] All. 884. 

Chhotcy Lalf [3 944] Ail. 074. 
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Abetment of suicide is confined to the case of persons who aid and abet tile com- 
mission of suicide by the hand of the person himself who commits the suicide ; 
when another person, at the request of or with the consent of the suicidcr, has 
killed that person, he is guilty of homicide by consent, which is one of the forms 
of culpable homicide. Persons actually assisting a Hindu widow in becoming aali 
(self-immolation in the same pyre with the dead body of her husband) are guilty 
of suicide or abetment thereof.’ The abettors cannot defend themselves on the 
ground that they expected a miracle and did not anticipate tliat the pyre would 
be ignited by human agency 

307. Whoever does any act with such intention or knowledge, 
Attempt to murder Under such circumstances that, if he by that 

act caused death, he would be guilty of murder, 
shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine ; and, 
if hurt is caused to any person by such act, the offender shall be liable 
either to transportation for life, or to such punishment as is herein- 
before mentioned. 

When any person offending under this section is under sentence of 
Attempts by utc transportation for life, he may, if hurt is caused, 
convicts. punished with death. 


II.LUSTnATIOXS. 

(a) A shoots at Z with intention to kill him, under such circumstances that, 
if death ensued, A would be guilty of murder. A is liable to ])unishment uader, 
this section. 

(h) A with the intention of causing Ibc death of a cliild of tender years exposes 
it in a desert ])lace. A has committed the offence defined by this .section, though 
the deatli of tlie child doe.s not ensue. » 

fe) A, intending to murder Z, buys a gun and loads it. A has not yet com- 
mitted the offence. A fires the gun at Z. He has committed tlie offence defined. 
Jn this section, and, if by such firing he wounds Z, he is liable to the punishment 
provided by the latter part of the first paragraph of tliis section. 

(d) A, intending to murder Z. by poison, puvcUasc.s poison and mixes the same 
with food which remains in A’s keeping ; A lias not yet committed the offence 
defined in this section. A jjlaces ttie food on Z’s table or delivers it to Z's servantSj 
to place it on Z’s table. A has committed tlie offence defined in tliis .section, ' 

COMJIENT. — This and the following section seem to apply to attenq)ts to murder, 
in which there has been not merely a coinmcncement of an execution of the purpose, 
but something little short of a complete execution, the consummation being hindered 
by circumstances independent of the will of the autiior. The act or omLsison. 
although it does not cause death, is carried to such a length as, at the time of carrying 
it to that length, the offender considers sufficient to cause deatli It is sufficient 
if the act was one capable of causing death and there was an intention to cause death. 
The administration of powdered glass in food is an offence under this section.^ 

’ Ram Dayat, (1013) 30 All. 26. Unrep. Cr. C. B(U. 

= Vidya/iagnrPunde,{\d‘28)S Rat. * Gfmgon. [1942] Xao. 122 . 

^ M. & M. Uawal Arab, (1898) ° 
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Attempt. — Attempt is an intentional preparatory action which fails in object— 
which so fails through circumstances independent of the person who seehs its accom- 
plishment.^ 

Whether act committed must be capable of causing death. — According to 
the Bombay High Court the act committed by the accused must be an act c.apalle 
of causing death in the natural and ordinary course of things ; and if the act com- 
plained of is not of that description, the accused cannot be convicted under this 
section.® tVhere. therefore, the accused presented as uncapped gun at his superior 
officer (believing the gun to be capped) with the intention of murdering him but 
his rifle was puslied up, and he was prevented from pulling the trigger, it was held 
that he was guilty not under this section but under s. .511.® The Court obscived : 
“That may be an attempt under s. 511 which does not come within s. .lOT’'; and 
“s. 307 was not intended to exhaust all attempts to cormnit murder which sliould 
be punishable under the Code.” This decision is doubted in a subsequent case in 
which Beaumont, C. J., observed that the words “under such circumstances ” in 
this section have not such a wide meaning as was given to them in Reg. v. Cassidy. 
Those words, in my opinion, refer to facts which would introduce a defence to a 
charge of murder, such as. for instance, that the accused was acting in self-defciioe 
or in the course of military duty.” To support a conviction under this section'' 
the accused should have done the act with such a guilty intention and knowledge 
and in sucli circunestances that but for some intervening fact the act would have 
amounted to murder in tlie normal course of events.* In this ease the accused fired 
two shots from a revolver at point blank range at an acting Governor of Bombay;' 
but the bullets failed to take effect owing either to some defect in the ammunition or to 
the intervention of a leather wallet and currency notes in his pocket. It was held that 
the accused was guilty of an offence under this section. The .Mlahabad High Court 
libs also held, differing from Cassidy's ease, that s. 511 does not apply to attempts 
to commit murder wliioh are fully and exclusively provided for by s. 307.® IVherc. 
therefore, the accused pointed a loaded pistol at a person to shoot him and pulled 
the trigger, and the cap exploded but the charge did not go off, it convicted the 
accused under this section. Itobserveolthat“aperson criminally responsible for an 
. attempt to commit murder when, with the intention or knowledge requisite to its 
commission, he has done the last proximate act necessary to constitute the completed 
offence, and when the completion of tlie offence is only prevented by some cause 
independent of his volition.”® The Lahore High Court, differing from the Bombay 
High Court, lias held that it is not necessary' that tlie injury' inflicted should m itscH 
be sufficient in the orilinary course of nature to cause death, and that this section 
will apply' even if no hurt is caused. The causing of hurt is merely an aggravatias 
circumstance.’ The accused in this case was in love with a young and .attractive 
girl but she married another man. The accused was bent upon h.aving Iier but 
she did not agree. Wlu'ie siie bad been to her parents’ house the accused went there 


® Ivxmaii, (1899) 2 Bom. L. R. 
2SG. 

® Francis Cassidy, (1807) 4 B. H. 
C. 17, 21; ]\Iailu, (19l;l) 15 Bom. L. 
R. 991, 993. In Martu's case the accused 
struck Ills w'ifc on her neck ivith iin axe 
causing an incised wound, and it was 
held that he was guilty of voluntarily 
causing simple hurt by a dangerous 
weapon (s. 32-1) and not of attempt to 


murder. 

® Francis Cassidi/, (1807) 4B. H. C. 
17, 24, 25. 

‘ Vasudeo Gogte, (1932) 34 Bom. 
L. R. 571, 50 Bom. 434. 

‘ Aidd/ia, (1891) 14 All. 38. 

' Ibid. 

’ GImlam Qadir, (1930) 18 Liih. 
111 . 
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and inflicted severe wounds on lier ncek and jaw, but she survived. It wa.s held 
that the accused was guilty of attempt to murder. The Court observed : “All 
that is necessary to be established is the intention with which the act is done and 
if once that intention is established the nature of the act will be immaterial.” The 
Nagpur High Court, differing from Cassidt/'s c.ase, has held that for the purpose 
of this section what is materi.al is the intention or knowledge, not the consequences 
of the actual act done for the purpose of carrying out the intention. An offence 
under this section can be committed when there is no intention proved but only 
knowled,„e that the act is so imminently dangerous that it must be likely to cause death. 
In this case a bullock cart driver w'as persistently molested by the accused while 
he was proceeding on a road. The driver appealed to a police constable on duty 
for help. The police constable demanded the accused ’s name but he refused to give 
it. The police constable caught hold of his right hand and led him to a police station. 
On the way the accused whipped out a knife from his waist and with a sharp sweep 
of his left hand dealt a blow on the chest of the constable. As his hold was relaxed 
he set himself free and elfected his escape. It was held that the accused was not 
guilty under this section, but under s. 324, for causing hurt with a dangerous 
weapon, and under s. 332 for causing hurt to a public servant ivith intent to prevent 
him from discharging his duty.r 

CASES. — Death not resulting from act of accused but through other causes. 
— Where a child wrapped up in a quilt was abandoned in a thicket close to a house 
and footpath, and w'as found verj' shortly after its exposure, the child having 
died not from exposure but from the ignorance of the person who found it and 
who gave it no food;* and where a man struck another on the head with a stick, 
and believing him to be dead set fire to the hut with a view to remove all evidence 
of the crime, and the Civil Surgeon deposed that the blow only stunned the deceased, 
and the death was really caused by the injuries from the burning when the accused 
set fire to the hut,* it was held that he was guilty of attempt to murder. The 
Madras High Court is of opinion that the last case is wrongly decided and that the 
accused in that case should have been held guilty of muider. because if the intention 
is to kin and the killing results, the accused succeed in doing that which they intended 
to do and, if the acts folloiv closely upon one another and are intimately connected 
with one another, then the offence of murder has been committed. In this case the 
accused, who had formed a deliberate plan to kill a woman and who had intended 
to kill her, decoyed her under pretence of taking her to a sick relation. On the way 
they had a struggle with the woman. She was dragged either in an unconscious or 
semi-conscious condition on to a railway line, her body was put across the railway 
line, in such a waiy that her neck lay across the rails, and she was killed by a passing 
train. The accused did not put forward the case that they believed the W'oman to 
be dead when they put her body across the railway line. It was held that the 
accused were guilty of murder.* The l*atna High Court has held that where there 
is from the very beginning a clear intention to cause death, the offence is one of 
murder even if death results from a series of closely connected acts held at more 
than one stage. The mere fact that the earlier assault did not result in de.ath and 
that the accused was killed by a passing train where she had been placed by the 
accused would make no difference.* 

* Provincial Government, Central Pro- * Khandu, (1890) 15 Bom. 194. 

vinccs and Berar v. Abdul Baketnan, * KaUappa Goundnn, (1933) 57 Mad. 

[1943] Nag. 411. 158. 

* Kftodabux Pakcer, (1808) 10 W. * Hci'. (1 945) 24 Pat. 131. 

R. (Cr.) 52. 
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Poison. — Where the accused intentionally put arsenic into her husband’s food 
in order to kill him, and the husband died some time afterwards from the inHam- 
raation of the brain, and there was no evidence that the poison was even a secondaiy 
cause of the deceased’s death;* and svhere the accused asked a doctor to supply 
her with medicine for the purpose of poisoning her son-in-law,® it rvas held that 
there w.as no attempt to murder. 

Where a woman administered dhaiura (a poisonous herbl to three members of 
her family, who did not die, it was held that she was guilty of attempt to murder 
as she must be presumed to have known that the administration of dhatnra was 
likely to cause death, although she might not have administered it with that in- 
tention.® Where sweetmeats containing arsenic sent to A with the intention of 
causing her death were also shared by B and C and none of them died, it was held 
that the accused was guilty of attempt to murder not only A, but also B and C.*. / 

Attempt to discharge loaded firearm. — Where a man accustomed to shooting 
fired at a person at a distance of six paces, it was held that he must have known 
that Ills act was likely to cause death. The fact that the back of the chair on 
which the victim was seated intercepted a number of bullets, and thus avoided a 
fatal result, was held not to reduce the offence from one under this section to one 
under 3 . 324. For, if the person shot at had died, the accused would have been 
guilty of murder.® 


308. Whoever does any act with such intention or knowledge and 
Attempt to commit Under such cLrcumstances that, if he by that act 
culpable homicide. caused death, he would be guilty of culpable homi- 
cide not amounting to murder, .shall be punished with imprisonment of 
eithej description for a term which may extend to three years, or tvith 
fine, or with both ; and, if hurt is caused to any person by such act, 
shall be punished with imprisonment of either description for a terra, 
which may extend to seven years, or wdth fine, or with both. 


n-I.USTRATlOX. 

A, on grave and sudden provocation, fires a pistol at Z, under such circumstances 
that if he thereby caused death he would be guilty of culpable homicide not amount- 
ing to murder. A has committed the offence defined in this section. 

COMMENT. — The wording of tliis section is the same as tliat of the preceding 
one except that it deals with an attempt to commit culpable homicide. The punish- 
ment provided is therefore not so severe. 

309. Whoever attempts to commit suicide and does any act towards 

Attempt to commit the commission of such offence, shall be punished 
with simple imprisonment for a term which may 
extend to one year, or with fine, or with both. 

COMMliNT. — The act done must lie in the course of the attempt, otherwise 
no oftence is committed, tt'liere a woman with the intention of committing suicide 
by throwing herself in a well, actually ran towards it, when she was seized by a 


* Vmkalasnmi, (1882) Weir, .3rd 
Edn., 187. 

* Musat. Bakhtawar, (1882) P. R. 
No. 24 of 1882. 


® Tats/m, (1897) 29 All. 143. 

‘ Ladha Singh, (1920) 3 L. L. J. 191. 
® Abdul Rahaman, (1908) 9 C. L. 
J. 432. 
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person, it was held that she might have changed her mind, and she was caught 
before she did anything which might have been regarded as the commencement 
of the offence.* Her act simply amounted to prepaTalion. The pounding of oleander 
roots with an intention to poison one’s self with the same was held not to constitute 
this offence.^ Where the accused jumped into a well to avoid escape from police, 
and when rescued he came out of the well of his own aecord, it was held that, in the 
absence of evidence that he lumped into the well to commit suicide, he could not 
be convicted of that offence.* A village woman of twenty was ill-treated by her 
husband. There was a quarrel between the tw^o, and the husband threatened 
that he would beat her. Late that night the woman, taking her six months old 
baby in her arms, slipped away from the house. After she had gone some distance 
she heard somebody coming up behind her. and when she turned round and saw 
her husband was pursuing her she got into a panic and jumped down a well near- 
by with the baby in her arms. The result was that the baby died but the woman 
recovered. One of the charges against her was attempt to commit suicide. It 
was held that she could not be convicted under this section of an attempt to commit 
suicide, for the word “attempt” connotes some conscious endeavour to accompb'sh 
the act, and the accused in jumping down the well was not thinking at all of taking 
her own life but only of escaping from her husband.* 

310. Whoever, at any time after the passing of this Act, shall have 

been habitually associated with any other or 

others for the pui’pose of committing robbery or 
child-stealing by means of or accompanied with murder, is a thug. 

COMMENT. — This and the following section incorporate the provisions of the 
Thugee Act of 1836. • , 

311. Whoever is a thug, shall be punished with transportation 

Punishment. for life, and shall also be liable to fine. 

COMMENT. — Gangs of persons habitually associated for the purpose of in- 
veighing and murdering travellers or others in order to take their property, etc., 
ore called thugs. Thugs are robbers and dacoits, but robbers and dacoitg are not 
thugs. Thugs committed robbery or dacoity or kidnapping always accompanied 
with murder. Killing of the victim was the essential thing. Thugs have dis- 
appeared from the country altogether. 

Of the Causing of Miscarriage, of Injuries to unborn Children, 
of the Exposure of Infants, and of the Concealment of Births. 

312. Whoever voluntarily causes a woman with child* to miscarry, 

shall, if such miscarriage^ be not caused in good 

Causing miscarriage. c ■ cl, l-c r 4 -I- 

laith tor the purpose ot saving the me oi the woman, 
be punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both ; and, if the woman 
be quick with child,® shall be punished wth imprisonment of either 

* Jtamakka, (1884) 8 Mad. 5. L. R. 140. 

* Tayee, (1883) Unrep. Cr. C. 188. * Dhirajia, [1940j All. 647. 

* Dwarka Poonja, (1912) 14 Bom. 



254 


THE INDIAN PENAL CODE. [ CHAP. XVI. 


description for a term which may extend to seven years, and shall 
also be liable to fine. 

Explanation . — A woman who causes herself to miscarry, is within 
the meaning of this section. 

COMMENT. — This section deals with the causing of miscarriage with the consent 
of the woman, while the next section deals with the causing of miscarriage without 
such consent. 

1. ‘With child’ means pregnant, and it is not necessary to show that ‘quicken- 
ing,’ that is, perception by the mother of the movements of the foetus, has taken 
place or that the embr 3 ’o has assumed a foetal form, the stage to which pregnancy 
lias advanced and the form wliicli the ovum or embiyo maj' have assumed are 
immaterial. Where a woman was acquitted on a charge of causing herself to mis- 
carry', on the ground that slie had only been pregnant for one month and that 
there was nothing which could be called foetus or child, it was held that the acquittal 
was bad in law.^ 

2. ‘Miscarriage’ is the premature expulsion of the child or foetus liom the 
mother’s womb at any period of pregnancy before the term of gestation is completed. 

3. ‘Quick with child.’ — Quickening U the name applied to peeidiar sensations 
experienced by a woman about the fourth or fifth month of pregnancy. 

313. Whoever commits the offence defined in the last preceding 

, section without the consent of the woman, whether 

C&using ituscarriage . i n i 

without woman's con- the Woman IS quicK With child or not, shall be 

punished with transportation for life, or with 
fmprisonment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

COMxMENT. — Under tills section the act should have been done without tlie 
consent of the woman. Under it the person procuring tiie abortion is alone punislied ; 
under s. Hl'2 such person as well as the woman who causes lierself to miscariy me 
both punislied. 


314. Whoever, with intent to cause the miscarriage of a woman 
with child, does any act which causes the death 

Death caused bv act , 

done \>ith inieui to ol such woinan, shall be punished with imprison' 

cause miscarriage. -i r. . i-i 

ment ot either description for a term winch may 
extend to ten years , and shall also be liable to fine ; 

and if the act is done without the consent of the woman, shall be 
If act done without punished either with transportation for life, or with 
woman’s consent. puiiishmcnt abovc mentioned. 

Explanation . — It is not essential to this offence that the offender 
should know that the act is likely to cause death. 


COMMENT. — This section provides for the case where death occurs in causing 
miscarriage. The act of the accused must liave been done with intent to cause 
the miscarriage of a woman with child. 


1 Ademma, (1886) 9 Mad. 369. 
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315. Whoever belore the birth of any child does any act with the 

Act done with intent intention of thereby preventing that child from 
bom'ahve m'io Mu”f being bom alive or causing it to die after its birth, 
it to dte after birth. ] 3 y. sygjj ggt prevent that child from being 

born alive, or causes it to“die after its birth, shall, if such aet be not 
caused in good faith for the purpose of saving the life of the mother, 
be punished with imprisonment of either description for a term which 
may extend to ten years, or with fine, or with both. 

COMMENT. — Any act done with the intention here mentioned which results in 
the destruction of the child’s life, whether before or after its birth, is made punish- 
able. 

Causing death of 316, Whoever does any act Under such circum- 
aS"* amounting'*'* m stauccs, that if he thereby caused death he would 
culpable homicide. guilty of culpable homicide, and does by such 

act cause the death of a quick unborn child, shall be punished with 
imprisonment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 


ILLUSTRATION. 

A, knowing that he is likely to cause the death of a pregnant woman, does an 
act which, if it caused the death of the woman, would amount to culpable homi- 
cide. The woman is injured but does not die ; but the death of an unborn quick 
child with which she is pregnant is tliereby caused. A is guilty of the offence de- 
fined in this section. • , 

COMMENT. — This section punishes offences against children in the womb where 
the pregnancy has advanced beyond the stage of quickening and where the death 
is caused after the quickening and before the birth of the child. Any act or omis- 
sion of such a nature and done under such ^circumstances as would amount to tlie 
offence of culpable homicide, if the sullcrer were a living person, will, if done to 
a quick unborn child whose death is caused by it, constitute the oifence here punished. 

The principle laid down in s. 301 is .again applied here. 

317. Whoever being the father or mother of a child under the age 
of twelve years, or having the care of such child, 
<ionm^\"of child und"r shall exposc^ or Icavc'* such child in any place with 
oTperwn h’avmg^care the intention of wholly abandoning such child, 

'*■ shall be punished with imprisonment of either 

description for a term which may extend to seven years, or with fine, 
or with both. 

Explanation . — This section is not intended to prevent the trial of 
the offender for murder or culpable homicide, as the case may be, if 
the child die in consequence of the exposure. 

COMMENT. — ^Thls section is intended to prevent the abandonment or deser- 
tion by a parent of his or her children of tender years, in such a manner that the 
children, not being able to take care of themselves, may run the risk of d3dng or 
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being injured. It does not apply when children are left under the care of others.* 
It applies where a child is exposed and no death supervenes ; if, however, deatli 
follows, the conviction must be under s. 304.“ The offence is complete notwith- 
standing that no actual danger or risk of danger arises to the child’s life. 

Ingredients. — The section requires three essentials — 

(1) The person coming within its purview must be father or mother or must 
have the cave of the child. 

(2) Such child must be under the age of twelve years. 

(3) The child must have been exposed or left in any place w'ith the intention of 
wholly abandoning it. 

1. ‘Expose.’ — ‘Expose’ means to physically put outside, so that such put- 
ting outside involves some physical risk to the person put out. Haxing reference 
to a child, it would mean putting it somewhere where it could not receive the pro- 
tection necessary for its tender age ; as, for instance, putting it outside the house, 
whereby it would be exposed to the risk of climate, -wild beasts and the like. The 
exposure contemplated by the Code is only by which danger to life may immedi- 
ately ensue. A woman, mother of an illegitimate child, si.x months old. left it 
in charge of a blind woman saying she would soon return. She went away to another 
village and did not return ; and apparently she never intended to return. It was 
held that she could not be convicted under this section.** 

2. ‘Leave. — In order to make the ‘leaving’ of a child an offence, the child must 
be left without protection.* 


318. Whoever, by secretly burying or otherwise disposing of the 
. .V dead body of a child whether such child die before 

Concealment of birth . . , . , . . ,, , 

by ^8«ret disposal of Or after or during its birth, intentionally conceals 
.dca body. cndeavoui's to conceal the birth of such child, 

shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

COMMENT. — This section is infi^nded to prevent infanticide. It is directed 
against concealment of birth of a child by secretly disposing of its body. 

Ingredients. — The section requires — 

(1) Secret burying or otherwise disposing of the dead body of a child. 

(2) It is immaterial whetlier such cliild die before or after its bii-tli. 

(3) Intention to conceal the birth of such child by suclr secret burying or dis- 
posal. 

This section deals with tlie secret burial of a child. It applies only where one 
intentionally conceals tire birth of a child frortr the world at large. As diselosnii 
to a confidant does not take the case out of this section, so mere omission to pul*' 
lish the fact of the birth or concealment from a desire to escape individual obser- 
vation or anger does not attract it.® It is sufficient to show that a ‘child’ was 
born and that it was sufficiently developed to have lived if born alive.® If it is a 
foetus only then ss. 33 2 and .'511 of the Code will apply. 


* Felani Hariani, (1871) 16 W. R. 
(Cr.) 12 ; Mussuinal Khairo, (1872) P. 
R. No. 33 of 1872; Mussumai Bhagan, 
(1878) P. R. No. 4 of 1879. 

'■* Banni, (1879) 2 All. 349. 

*> Mirchia, (1896) 18 All. 364. 


* Must. Bhuran, (1877) P. R- No. 
5 of 1878. 

® Sluiilabala Dasee, (1935) 62 Cal. 
1127. 

• Radha, (1899) 1 Bonr. L. R. 155. 



SECS. 317-319, ] 


EXPOSURE OF infants, 


257 


Tile offence becomes complete when the birth, i.e., the delivery of a child, dend 
or living, is concealed by any mcans.^ 

Where the accused gave her new-born illegitimate dead child to a woman with 
instructions to dispose of it secretly, and the latter cnrricrl out the instructions by 
throwing it into a river, it was held that the accused was not guilty of a substantive 
offence under this section, though the facts more appropriately came under the 
definition of abetment. “ 

Of Hurt. 

1. By dangerous weapons, 

^ 2. To extort property or to con- 

o strain to illegal act. 

5 g 3. By means of poison to commit 
2 S oUcncc. 

4>. To extort confession, or to com- 
Iiel restoration of property. 
a. To deter public servant from 
bis duty. 

Hurt. 319. Whoever causes bodily pain, disease or \ 

infirmity to any person is said to cause Imrt. 

COMMENT. — The authors of the Code say: “Many of the offences which foil' 
under the head of hurt will also fall under the head of assault, A stab, a blow 
which fraetures a limb, the flinging of boiling water over ir person, are assaults, 
and are also acts which cause bodily hurt. But bodily Inrrt may be caused by 
many acts which are not assaults. A person, for exartiplc, who mixes a deleteri- 
ous potion, and places it on the table of another; a person who conceals a scythe., 
in the grass on which another is in the laihit of walking ; a person wlio digs a pit 
in a public path, intending tliat anotlier nmy fall into it, may cause serious hurt, 
and may be justly punished for causing sucli hurt ; but tliey cannot, without ex- 
treme violence to language, be s.iid to have committed a,sHulls. We propose to 
designate all pain, disease and infirmity by the name of hurt,’''* 

The definition of hurt appears to contempUite tlie causing of pain, etc., ijy one's 
person to another. I’nlling a woman by tlie hair was held to be tliis offence.* » 

Act neither intended nor Likely to cause death is hurt even though death 
is caused. — ^Where tliere is no intention to cause death or no knowledge that fie ii;. 
is likely to be caused from the harm inflicted, and death is caused, the accuser! 
would be guilty of hurt only if the injury caused was not serious. Viliere the ar- 
cused with a sdew to chastising her daughter, eight or ten yearsold, for impertinence, 
gave her a kick on tire back and uvo slaps on the face, the result oi which was death. ‘ 
it was held that she was gmlty of voluntarily causing hurt. 

Spleen. — Where death ensued in consefjuence of a rupture of a diseased spleen, 
s. 321 w-as held to rrjjply.* IMicre a srife dierl from a r.hanee kick jj3 the spjeerj 
not known to be diseased, inflictoi by her husband on piovcrcKt ion. and the hiisbatjri 
had no intention or knowledge that the act w~as likely to cause hurt endungejing 
humairlife, it svas liel.l that he was guilty ot hurt only.' Where the accused kicked 

* Laibu, (1898) Unrep. Cr. C. 901. 29. 

* Baji, (1893) Unrep. Cr. C. 775. ‘ Banaji. 11872) Unrep. Ci. C. 03. 

* Note M, p. 1.71. ■ Btjiagoo .Voshyc. (1807) a t v 

* (1883) Weir, 3rd Edn.,19S. R. rCr.)29. "* 

‘ JJes/w/rBciO^ (1872) 18 W. R. (Cr.) 

I. P. C.— 17 
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.1 punkha-puller who had an enlarged spleen which was not known to the accused, 
and death ensued, it was held that he was guilty of causing hurt.^ \Miere the 
accused had caused the death of another person by throwing a piece of brick at him 
which struck him in the region of the spleen and ruptured it, the spleen being diseas- 
ed, it was held that, as the accused had not the intention to cause death or such [ 
bodily injury as was likely to cause death, he was guilty of voluntarily causing hurt.® ! 

Poisoned sweetmeats. — A boy of about sixteen years of age, being in love with | 
a girl some three or four years younger, and apparently intending to administer | 
to her something in the nature of a love philtre, induced another boy younger , 
than himself to give the girl some sweetmeats. Tlic girl and some of the other mem- 
bers of her family ate the sweetmeats and all the persons who partook of them 
were seized with more or less violent symptoms of dliatura poisoning, though none 
of them died. It was held that the boy was guilty of causing hurt.“ 

Grievous hurt. 320. The following kinds of hurt only are desig- 

nated as “grievous” ; — 

First. — Emasculation. 

Secondly. — Permanent privation of the sight of either eye. 

Thirdly. — Permanent privation of the hearing of either ear. 

Fourthly. — Privation of any member or joint. 

Fifthly. — Destruction or permanent impairing of the powers of any 
member or joint. 

Sixthly. — Permanent disfiguration of the head or face. 

Seventhly. — Fracture or dislocation of a bone or tooth. 

Eighthly. — ^Any hurt which endangers life or which causes the suf- 
ferer to be during the space of twenty days in severe bodily pain, or 
unable to follow his ordinary pursuits. 

COMMENT. — Grievous hurt is hurt of a more serious kind. This section merely 
gives the description of grievous hurt. 

The authors of the Code observe : “We have found it very difficult to draw a 
line between those bodily hurts which are serious and those which are slight. To 
draw such a line with perfect accuracy is, indeed, absolutely impossible ; but it is 
far better that such a line should be drawn, though rudely, than that offences some 
of which approach in enormity to murder, while others are little more than frolics 
which a good-natured man would hardly resent, should be classed together.’"® 

To make out the offence of voluntarily causing grievous hurt, there must be some 
specific hurt, voluntarily inflicted, and coming within any of the eight kinds enumera- 
ted in this section. 

Clause 1 . — ‘Emasculation’ means depriving a person of masculine vigour. 

Clause 6. — ‘Disfiguration’ means doing a man some external injury which 
detracts from his personal appearance but does not weaken him, as the cutting 
of a man’s nose or ears. Where a girl’s cheeks were branded with a red-hot iron 
whicli left scars of a permanent character, it was held that the disfigurement con- 
templated by this section was caused.® 

» Fox, (1879) 2 All. 522. * Note M, p. 151. 

» Wandhir Singh, (ISil) a AW. 597. ® Anta Dadoba, (18G3) 1 B. H. C. 

4ms Beg, (1923) 48 All. 77. 101. ^ 
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Clause 7. — Fractuie or dislocation of a bone or tooth causes great pain and 
suffering to the injured person and hence it is considered grievous hurt. Where 
the accused threw his wife from a window about six feet high, but the fall was 
broken by a weather-board fixed iust below it and resulted in the fracture of knee- 
pan and in several small wounds, it. was held that he was guilty of causing griev- 
ous hurt.* 


Clause 8. — This clause speaks of two things: (1) any hurt which endangers life 
and (2) any hurt which causes the sufferer to be during the space of twenty days (a) 
in severe bodily pain, or (61 unable to follow his ordinary pursuits. 

The line between culpable homicide not amounting to murder and grievous hurt 
is a very thin line. In the one ease the injuries must be such as are likely to cause 
death ; in the other, the injuries must be such as to endanger life.® 

The mere fact that a man has been in hospital for twenty days is not sufficient, 
it must be proved that during the time he was unable to follow his ordinary pursuits.® 
Where a man was so much injured that he had to go to ahospital but left it perfectly 
cured on the twentieth day, it was held that that day would count as one of the twenty 
days during which he was unable to follow his ordinary pursuits and where the 
accused caused hurt to a woman who remained in a hospital only for seventeen days, 
out of which she was in danger for three days, it was held that he had caused grievous 
hurt.® A disability for twenty days constitutes grievous hurt : if it continues for 
a smaller period, then the offence is hurt.® 

Acts neither Intended nor likely to cause death may amount to grievous 
hurt even though death is caused. — W’here there is no intention to cause death 
or no knowledge that death is likely to be caused from the harm inflicted, and death 
is caused, the accused would be guilty of grievous hurt if the injury caused was 
of a serious nature, but not of culpable homicide. Where the only intention of*the* 
accused who was convicted for the offence of murder was to steal the jewels of the 
deceased and the only violence which he committed, viz., cutting the nostrils of the 
deceased, was necessary in order to facilitate the theft and the death of the deceased 
was entirely unexpected, it was held that th# accused was not guilty of murder 
but causing grievous hurt under s. 325.’ 

Spleen. — Where the accused, pulling the deceased out of a cot, kicked him, 
and struck him on the side or on the ribs with a stick, whereby the deceased, whose 
spleen was deceased, died, it was held that he was guilty of voluntarily causing 
grievous hu’t.® 

Blow aimed at one person falling upon another— The accused struck a 
woman, canying an infant in her arms, violently over her head and shoulders. One 
of the blows fell on the child’s head causing death. It was held that the accused 
had committed hurt on the infant under circumstances of sufficient aggravation 
to bring the olfence within the definition of grievous hurt.® In the course of an 
altercation between the accused and the complainant on a dark night, the former 
aimed a blow with his stick at the head of the latter. To ward off the blow, the 
complainant’s wile, who had a child on her arm, intervened between them. The 


* Jiva, (1891) Unrep., Cr. C. 558. 

® (,'ovenment of Bombay v. Abdul 
iVahab, (1045) 47 Bom. L. R. 998, F.B. 

® Vasta Chela, (1894) 19 Bom. 247. 
® Bheikh Bahadur, (1862) 2nd Mad. 
Ses. 

“ Bassoo Jta'tnah, (1865) 2 W. R. 


(Cr.) 29. 

' Bishnooram Surma, (1864) 1 W. 
R. (Cr.) 9. 

’ Guruvulu, [1945] Mad. 73. 

» O'brien, (1880) 2 All. 766; M« 
Beg, (1881) 3 All. 776. 

* Sahae Rae, (1878) 3 Cal. 623. 
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blow missed its aim, but fell on the head of the child causing severe injuries, from 
the effects of which it died. It was held that the accused was guilty of simple hurt 
only.^ The accused had the intention of causing hurt to a person but not grievous 
hurt and the nature of the blow, taken with reference to the person against whom 
it was aimed, cannot be taken to indicate the necessary intention or knowledge as 
to causing grievous hurt. 

321 . Whoever does any act with the intention of thereby causing 

Voluntarily causing hurt to any pcrson, or with the knowledge that 

he is likely thereby to cause hurt to any person, 
and does thereby cause hurt to any person, is said “voluntarily to 
cause hurt.” 

322. Whoever voluntarily causes hurt, if the hurt which he intends 

Voluntarily causing to causc or knows h'mself to be likely to cause is 

grievous hurt. grievous hurt, and if the hurt which he causes 

is grievous hurt, is said “voluntarily to cause grievous hurt.” 

Explanation. — A person is not said voluntarily to cause grievous 
hurt except when he both causes grievous hurt and intends or knows 
himself to be likely to cause grievous hurt. But he is said voluntarily 
to cause grievous hurt, if, intending or knowing himself to be likely to 
cause grievous hurt of one kind, he actually causes grievous hurt of 
another kind. 

ILLUSTRATION. 

' A, intending or knowing himself to be likely permanently to disfigure Z’s face, 
gives Z a blow whicli does not permanently disfigure Z’s face, but which causes 
Z to suffer severe bodily pain for the space of twenty days. A has voluntarily 
caused grievous hurt. 

323. Whoever, except in 'the case provided for by section 331, 

Punishment for vo- Voluntarily causes hurt, shall be punished wdtli 

luntariiy causing hurt. imprisonment of either description for a term which 
may extend to one year, or with fine which may extend to one thousand 
rupees, or with both. 

COMJIENT. — This is a general section for the punishment of voluntarily caus- 
ing hurt. Sections 324, 327, 328, 329 and 330 deal with the same olfence done 
under certain aggravated circumstances : and ss. 334, 330 and 337 provided for 
punishment when tliere arc certain mitigating circumstances. 

A prosecution under this section does not abate by reason of the death of the 
person injured. “ 

324. Whoever, except in the case provided for by section 831, 

voluntarily causes hurt by means of any instrui- 

Vo'unlarily causing i .. ... . 

hurt hy dangerous mcnt lor sfiooting. Stabbing or cutting, or an) 
weapons or means. instrument which, used as a weapon of oil’ence. 
is likely to cause death, or by means of fire or any heated substance^ 

1 ChatiiT NalhUy (1019) 21 Bom, * Muhammad Ibrahim v. Shail^ 
L. R. 1101. Dawoody (1920) 44 MaJ, 417. 
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or by means of any poison or any corrosive substance, or by means of 
any explosive substance or by means of any substance which it is 
deleterious to the human body to inhale, to swallow, or to receive into 
the blood, or by means of any animal, shall be punished with imprison- 
ment of either description for a term which may extend to three years, 
or with fine , or with both. 

COMMENT. — This section makes simple hurt more grave, and liable to more 
severe punishment where it has the differentia of one of the modes of infliction 
described in the section. 


325. Whoever, except in the case provided for by section 335, 
voluntarily causes grievous hurt, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 


Pun IB hment for 
voIuntariJv caufling 
grievous hurt. 


liable to fine. 


326. Wlioever, except in the case provided for by section 335, 
Voluntarily cnusins Voluntarily causes grievous hurt by means of any 
grievous hurt by dan- instrument for shooting, stabbing or cutting, or 

gcrous weapons or ® ® 

msans. any instrument which, used as a weapon of offence, 

is likely to cause death, or by means of fire or any heated substance, 
or by means of any poison or any corrosive substance, or by means of 
any explosive substance, or by means of any substance which it is 
deleterious to the human body to inhale, to swallow, or to receive into* 
the blood, or by means of any animal, shall be punished with trans- 
portation for life or with imprisonment of either description for a term 
which may extend to ten years, and shaft also be liable to fine. 

COMMENT.. — ^The relationship between this section and the preceding one is 
the same as that between ss. 324 and 323. 


327. Whoever voluntarily causes hurt, for the purpose of extorting 
Voluntarily causing from the suffcrei', or from any person interested 
or'‘'‘to°cro“Sin°‘’to'‘an in the suffever, any property or valuable security, 
illegal act. oj, pf constraining the sufferer or any person in- 

terested in such sufferer to do anything which is illegal or which may 
facilitate the commission of an offence, shall be punished with im- 
prisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

COMMENT. — This is an aggravated form of the offence of hurt and is severely 
punishable, because the object of causing it is to extort proprety from the sufferer. 


328. Whoever administers to or causes to be taken by any person 
CHusing hurt by Poison Or any stupefying, intoxicating or un- 

mcans of poison, etc., wholscsomc drug, Or other thing with intent to cause 
on offence. ^ hurt to such person, or with intent to commit or 
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to facilitate the commission of an offence or knowing it to be likelv 
that he will thereby cause hurt, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and 
shall also be liable to fine. 

COMMENT. — The offence under this section is complete even if no hurt is causeil 
to the person to whom the poison or any other stupefying, intoxicating, or un- 
wholesome drug is administered. This section is merely an extension of the pro- 
visions of s. 324. Under s. 324 actual causing of hurt is essential; under this 
section mere administration of poison is sufficient to bring the offender to justice. 

Mere procuring or supplying a poisonous drug at the instigation of a person rdio 
wishes to take it is not administering it. 

CASES. — Administering unwholesome drug. — Where a man administered 
the juice of some leaves to some villagers by way of ordeal and some of them showed 
symptoms of poison,* where the accused administered powder of dhatura to a woman 
and robbed her of her jewellery while she was senseless,* and where a wife, not 
knorving the dangerous properties of aconite, administered it to her husband by 
mixing it with his food and he died.’ it was held that an offence under this section 
W'3S committed. 

Causing unwholesome thing to be taken.— MTiere the accused mixed milk- 
bush juice in his toddy pots, knowing that if drunk hy a person it would cause 
injury, with the intention of detecting an unknown thief who was always in the 
habit of stealing his toddy, and the toddy was drunk by some soldiers who pur- 
chased it from an unknown vendor, it was held that he was guilty under this section ' 

329. Whoever voluntarily causes grievous hurt for the purpose of 
• voiantarUv causinu extorting from the sufferer, or from any person in- 

property,*''*or * terested in the sufferer, any property or valuable 

strain to an illegal act, gecurit}’’. Or of Constraining the sufferer or any 
person interested in such suffjrer to do anything that is illegal or 
which may facilitate the commission of an offence, shall be punishel 
with transportation for life, or imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. 

COMMENT. — This section is similar to s. 327, the only difference beinp that ttu* 
hurt caused under it is fjrievous. 

330. Wlioever voluntarily ^uses hurt for the purpose of extort- 

inj? from the sulferer, or from anv person interested 

Voluntarily causing . « . *' • p 

hurt to extort confi s- m the suffcrer, any confession or any mtormatioii 
ristorauon which may lead to the detection of an offence or 

misconduct, or for the purpose of constraining the 
sufferer or any person interested in the sufferer to restore or to cause 
the restoration of any property or valuable security or to satisfy any 
claim or demand, or to give information which may lead to the restora- 

* Dasi Pilchtsadu, (1883) 1 Weir ’ Hanumaldta, [1943] Mad. 070. 

33.5. ’ Dhania Duji, (1868) 5 B. 11. C. 

’ Nanjundappa, Weir, 3rd Edn., (Cr. C.) 59. 

197. 
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tion of any property or valuable security, shall punished with im- 
prisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

ILLUSTRATIONS. 

{a) A, a police-offieer, tortures Z in order to induce Z to confess that he com- 
mitted 3 crime. A is guilty of an offence imder this section. 

(6) A, a police-officer, tortures B to induce him to point out where certain stolen 
property is deposited. A is guilty of an offence under this section. 

fc) A, a revenue officer, tortures Z in order to compel him to pay certain arrears 
of revenue due from Z. A is guilty of an offence under this section. 

[d) A, a zamindar, tortures a raiyat in order to compel him to pay his rent. 
A is guilty of an offence under this section. 

COMMENT. — ^This section is similar to s. 327 which deals with causing of hurt 
for the purpose of extorting property or valuable security. It punishes the induc- 
ing of a person by causing hurt to make a statement, or a confession, having re- 
ference to an offence or misconduct ; and whether that offence or misconduct has 
been committed is wholly immaterial.* Tlie principal object of the section is to 
prevent torture by the police. Where a constable during an inquiry into a theft 
case, violently beat the deceased, who died about nine days afterwards from the 
effect of the beating, it was held that he was guilty imder this section.* 

Abetment. — Where the accused stood by and acquiesced in an assault on a pri- 
soner committed by another policeman for the purpose of e.xtorting a confession, it 
was held that he abetted the offence under this section.* 

331. Whoever voluntarily causes grievous hurt for the purpose of 

extorting from the sufferer, or from any person' 

Voluntarily causing • , . j • . . ec r ■ 

grievous hurt to extort interested m the sufferer, any coniession or any 

confession, or to compel i a. a 

restoration of pro- iiitormation which may lead to the detection of an 
offence or miscondufct, or for the purpose of con- 
straining the sufferer or any person interested in the sufferer to restore 
or to cause the restoration of any property or valuable security, or to 
satisfy any claim or demand, or to give information which may lead 
to the restoration of any property or valuable security, shall be punish- 
ed with imprisonment of either description for a term which m&y extend 
to ten years , and shall also be liable to fine. 

COMMENT. — This section is similar to the preceding section excciit that the hurt 
caused under it should be ‘grievous.’ 

332. Whoever voluntarily causes hurt to any person being a public 

servant in the discharge of his duty as such public 

Voluntarily causin'? . , . ^ , 

hurt to deter public Servant, ov With intent to prevent or deter that 

servant from his duty. , it , « -i 

person or any other public servant from discharg- 
ing his duty as such public servant, or in consequence of anything 

* Nim Chand Mookerjee, (1873) 20 No. 80 of 18(16. 

W. R. (Cr.)41. * Latifkhan, (1895) 20 Bom. 394 

* Meeah Mahomed, (1866) P. R. Dinanath, [1940] Nag. 232. 
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done or attempted to be done by that person in the lawful discharge 
of his duty as such public servant, shall be punished with imprison- 
ment of either description for a term which may extend to three years, 
or with fine, or with both. 

COIIIMEN'T. — The protection given by this section is not eonfined to public 
sen-ants, but will also extend to persons acting in good faith by their directions. 
Thus section resembles s. 3.53. Under it there is causing of hurt to the public senart, 
under s. 333 there is assault or criminal force for the same purpose. 

The expression ‘in the discharge of his duty as such public servant’ means in 
the discharge of a duty imposed by law on such public servant in the particular 
case, and does not cover an act done by him in good faith under colour of his olfice.' 
Suppose a warrant is handed to a poUce-oiricor for the arrest of a particular person. 
That warrant on the face of it does not direct him to break open premises, in order 
to effect the arrest, and yet it may he necessary for the officer in discharge of his 
duty in arresting the accused under the warrant to break into the accused’s hovrse, 
or to do sonie other act without the doing of which the warrant could not be execut- 
ed. Such acts would he property described as done or attempted to be done by 
the poliee-ollieer in the lawful discharge of his duty. If it was unnecessary' to do 
such an act, and yet it was done, the act would not be done by the policc-ofliccr 
in the lawful discharge of his duty, and theiefore would not be covered by the con- 
cluding portion of this section.* 

333. Whoever voluntarily causes grievous hurt to any person 

Voluntarily oaiising being a publlc scrvaiit in the discharge of his duty 

public servant from his such ptiblic Servant or with intent to prevent 
or deter that person or any other public servant 
from discharging liis duty as such public servant, or in consequence of 
anything done or attempted tube done by that person in the lawful 
discharge of his duty a.s such public seiwant, shall be punished with 
imprisonment of cither description for a term which may extend to 
ten years, and shall also be liable to fine. 

COJIilEXT. — This section provides for the aggravated form of the oflence dealt 
with in the last section. The hurt caused under it must he grievous. 

334. Whoever voluntarily causes hurt on grave and sudden pro- 

voiuntariiy causing vocation, if hc neither intends nor knows himself 

hurt on provocation. likely to cause hurt to any person other than 

the person who gave the provocation, shall be pimished with imprison- 
ment of either description for a term which may extend to one month, 
or with fine which may extend to five hundred rupees, or with both. 

COMMENT. — The section serves as a proviso to ss. 323 and 324. See Comment 
on Exception 1 to s. 300. 

* Dalip, (1896) 18 All. 246. “ Per Edge, C. J., in Dalip, (1898) 

18 AU. 246, 250, 251. 
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335. Whoever voluntarily causes grievous hurt on grave and sudden 

provocation, if he neither intends nor knows him- 
grilviusS^on'provtf- Self to be likely to cause grievous hurt to any person 
other than the person who gave the provocation, 
shall be punished with imprisonment of either description for a term 
which may extend to four years , or with fine which may extend to two 
thousand rupees, or with both. 

Explanation . — The last two sections are subject to the same provisos 
as Exception 1, section 300. 

COMMENT. — This section serves as a proviso to ss. 325 and 326. 

336. Whoever does any act so rashly or negligently as to endanger 

human life or the personal safety of others, shall 

Act endangering life ■ j ^ i 

or personal safely of be puiiished With imprisonment ot either descrip- 
tion for a term which may extend to three months, 
or with fine which may extend to two hundred and fifty rupees, or 
with both. 


COMMENT. — Ilash and negligent acts which endanger human life, or the per- 
sonal safety of others, are punishable under this section, even though no harm 
follows, and are additionally punishable under ss. 337 and 338 if they cause hurt, 
or grievous hurt. 

Many specific acts of raslmess or negligence likely to endanger life or to cause 
hurt or injury are made punishable by Chapter Xrv. • ^ 

Section 279 punishes rash driving or riding ; s. 280, rash navigation of a vessel ; 
s. 284, rash or negligent conduct ivith respect to poisonous substance ; s. 285, rash 
or negligent conduct with respect to any fire or combustible matter ; s. 286, rash 
or negligent conduct with respect to any exjjlosive substance ; s. 287, negligent 
conduct with respect to any machinery in the possession of the accused ; s. 288, 
negligence with respect to pulling down or repauing buildings ; s. 289, negligence 
with respect to animals; s. 304A, rash or negligent act causing death ; s. 330, any 
rash or negligent at endangering life or personal safety of others ; s. 337, rash or 
negligent act causing hurt ; and s. 338, rash or negligent act causing grievous hurt. 

CASE. — Where a priest of a temple left the temple at night and from outside 
deliberately threw bricks at it, hoping that the Hindus of the locality would believe 
that the bricks came from the Mahomedan quarter and that this would lead to a 
riot between the two communities, it was held that the act was a deliberate one and 
not a rash or negligent act.* 


337. Whoever causes hurt to any person by doing any act so rashly 
or negligently as to endanger human life, or the 
personal safety of others, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 


Causiug hurt by 
endangering life 
personal safety 
others. 


of 


* Gaya Prasad, (1928) 51 All. 465. 
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— St-^SiOT SHilA ifesili. irilh \how: cis.&fs- uli'-’t' ^itsili; fe. isaaed by 
a ras-'a o! negligjmt sat ; s^^Saw;.. -si i-^rt h 

T'jj? s.^-'-ii.wrj spT/li?^j 'L’fiilT vj s/’ili dost rasl-ly ot n^ y'! -y -tTiUy tmi wifeoct anv 

CASK* — ?*i'tgji4eace wiits rtferesice to ^aa . — ^Tije cs^sfcE cd Eirrt by Desli- 
iia tht '15^ of a ?■ lu "sras JsitM ic fsH ■Kitfcia fee peoj-iAfK Cif tbi? stAi’:*!! retiicr 
*fc»n fit' i- 2^1'. 'irbifft sSs Ibie leviGUflsoe agaimi tie aerJif^S T-ai ihat ht wait 
owt iii'/'j-tiiag Tiratjs {>>30|>'it Mitrt iibtjT to be in Stbis aad itei z sinrie tellrt from 
!.'ii i'On itj-itioik a o-r-oi. -jrjio wat aittisE in a fieiJ. it ■sra.is fc-eld Siisi tM? war cot cuii 
of iraabtj.ei-s o- rie2Cij?eriC#r to a ■oiOT’stotftos ijiideT tbf= =.tc-tion ^ 

Xe^Hgent operation. — A A/Jn'r/! -fBatts'e plovskisBi pertoTtned as? DTecation of 
tbe ffif: with a« ordimary pair o! sefeiors sod safair&i t 3 ie TS’CiJiii'i wrtbi an or^iinin" 
-atifi inn-jllb. Tlie inrtr’ir.’-entt- sited were not dfemfected -asd tbe oc-rcz-lainsiitS 
sywj'gbit wat ptrrrriitrjtatly damiageo!- It was held that the feairws bad actc-d rashly 
srsd us'.alii'e’n'il and w as gtjfity under this section, as tfeere iras. no pemiaDerit 
lifi-vzUfm of' ilK; siont inf the eys.- 

338. ^^Tioet'er riauses grittvous hurt to any person by doing any act 

Ci..ijiKii.?irni--'v-«tturt -o raishiy or negligently as to endanger human 
w or the personal safety- of others, shall be punish- 

ed with imprisonment of either description for 
a term which may extend to two years, or with fine which may extend 
to one tfioiisarid rupees, or with both. 

COMMENT .-Til?- last section provided for ‘hurt,’ this section prorides for 
‘jfri'^'ous hurt’ caascd under similar circumstaDces. 

CASES. — Sexual intercourse causing injury. — A husband has not the absolute 
rijihi to enjoy the person of his viifc without regard to the question of safety to her. 
Iferitc, where a funband hji-d sexual intercourse with his w ife, aged eleven years, 
and slic died from the injuries therttHf, it ssas held that he was guilty of esusinff 
grievous hurt by doing a lasii act under this section." Clause (o) of 3. 3T5 will now 
Ttuike the hij%b?ind guilty of rape also. 

Running over by carriage. — tMiere a person, by allowing his cart to proceed 
unirttendcd stlorig a road, ran over a boy who was slcepiing on the road, it was held 
that he had coniiiiitted :sn offence under s. 33T or s. 338.* 


Wtonsifu] rcatruint. 


Of Wrongful licairnint and Wrongful Confinement. 

339. Wlioever voluntarily obstructs any person so as to prevent 
that person from proceeding in any direction in 
w‘hich that person has a right to proceed, is said 
wrongfully to restrain that person. 

Exception . — The obstruction of a private way over land or w-ater 
w'hich a person in good failli believes himself to have a lawful right to 
obstruct, is not an offence within the meaning of this section. 

“ Abdus Hultar, ( 1900 ) 28 All. 404. “ Hurree Mohun Mythce, ( 1890 ) 

® Qhulam Hyder Panjabi, (1915) 17 18 Cal. 49. 

Bom. L. R. 384, 89 Born. 523. * Malkaji, (1884) Unrep. Cr. C. 198. 
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IIXCSTBATION. 

A obstructs a path along which Z has a right to pass, A not belie^^ng in good 
faith that he has a right to stop the path. Z is thereby prevented from passing. 
A wrongfully restrains Z, 

COMMENT. — ^Wrongful restraint means the keeping a man out of a place where 
he wishes to be, and has a right to be.* Tlie slightest unlawful obstruction to the 
liberty of the subject to go, when and where he likes to go, provided he does so 
in a lawful manner, cannot l>e justified, and is punishable under this section.* 

Ingredients — The section requires — 

(1) Voluntary obstruction of a person. 

(2) The obstruction must be such as to prevent that person from proceeding 
in any direction in which he has a right to proceed. 

The following illustrations, given in the original Draft Code,* further^lueidate 
the meaning of this section: — 

(a) A builds a wall across a path along which Z has a right to pass. Z is thereby 
prevented ftom passing. A wrongfully restrains Z. 

(h) A illegally omits to take proper order with a furious buffalo which is in his 
possession and thus voluntarily deters Z from passing along a road along which 
Z has a right to pass. A wrongfully restrains Z. 

(c) A threatens to set a savage dog at Z, if Z goes along a path along which 
Z has a right to go. Z is thus prevented from going along that path. A wrong- 
ful! restrains Z. 

(d) In the last illustration, if the dog is not really savage, but if A voluntarily 
causes Z to think that it is savage, and thereby prevents Z from going along the path, 
A wrongfully restrains Z. 

From these illustrations it will appear that a person may obstruct another by 
causing it to appear to that other impossible, difficult or dangerous to proceed, 
as well as by causing it actually to be impossible, difficult or dangerous for that other 
to proceed. Where the complainant and his wife and daughter occupied a house, 
and during their temporary ab.sence the accused put a lock on the outer door and 
thereby obstructed them from getting into the house, it was held that the accused 
was guilty of wrongful restraint.* 

Ali members of the public have equal rights in public streets vested in a muni- 
cipality, and one section of the community cannot interdict another section of the 
community from the lawful use of public streets.* 

CASES. — Wrongful restraint. — Where the accused removed a ladder and there- 
by detained a person on the roof of a house,* ivhere the accused prevented the 
complainant from proceeding in a certain direction with their carts,’ where a land- 
lord prevented a tenant of his, who was holding over, from entering tlie room which 
the tenant had rented from him,* and where the accused, wlio w'ere co-owners of 
a w'ell, obstructed another co-owner (complainant) from using the well, on the 
ground that he had not paid his share of expenses incurred on the well,* it ivas held 


* Note M, p. 154. 

* Saminada Pillai, (1882) 1 Weir 
839. 

* Page 59. 

* Arumtiga Nadar, [1910] M. W. 
N. 727. 

* Sundareswara Sraulhigal, (1927) 
50 Mad. 673. 


* Telapolu Suhbadu, (1884) 1 Weir 
340. 

’ Joxaahir Shah v. Gridharee Chow- 
dhry, (1868) 10 W. R. 35. 

* Haii GuUim Mahomed, (1918) 21 
Bom. L,. R. 2G1. 

* iafionw, (1925) 27 Bom. L.R, 1419. 
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t!iat this offence \va.s committed. Where the accused caused obstruction to a 
vehicie in which persons were travelling, it was held that it amounted to wrongful 
lestraint.^ The Bombay High Court has held in apresious case that this does not 
amount to wTongful restraint if the persons sitting in the vehicle can get down and 
■walk -without being obstructed.^ 

No yvTongful restraint. — Where the accused placed an obstruction in a road 
over which the comijlainant had a right of passage for men and cattle, therely 
preventing cattle from passing but leaving a portion of the way in such a condi- 
tioa as to be passable by human beings,’ where A invited B to his house in order 
to be ready to give evidence in a judicial proceeding, and .A used no physical coereion 
nor threat of any kind to detain B in the house, but B from a mere general dislike 
or dread of giving offence to A remained there;' and where the accused caused 
low ekiss pcsjijle to stand in a public street in the vicinity of a temple with the object 
of prevMting the complainant from conducting a rcbgicus proees.sion, from fear 
of pollution.^ it was held that this offence was not committed. The accu.sed, one 
of the two joint-owners of a shop, put her lock on the .shop which was let out by 
■the other joint-owner without her consent. The tenant charged the accused with 
tire offence of wrongful restraint in that he was prevented by the lock from entering 
into the shop. It was held that the accused had committed no offence inasmuch 
as she had affixed her lock to a hou.se of which she was the joint-owner and the 
Cfflnplainant was no tenant of hers.* The accused, while the complainant was absent, 
pat up a tin projection over the complainant’s compound wall, so as to hang over 
his paved court-yard. The complainant having prosecuted the accused for the 
offence of wrongful restraint, it was held that the accused had commitlcd no oficnee, 
since the projection did not prevent any one mo\ ing below it ; and that its possible 
obstruction to the complainant in whitewashing or repairing the wall was not tanta- 
tnoimt to -wrongful restraint contemplated by tiiis section.' 

340. Whoever wTongfully restrains any person in such a manner 

Wrongful confine- prevent that person from proceeding' beyond 

certain circutiiscribing limits,- is said “wrongfully 
to confine” that person. 

ILLUSTRATIONS, 

(a) A causes Z to go within a walled space, and locks Z in. Z is thus prevented 
from proceeding in any direction beyond the circumscribing line of wall. A WTong- 
folly confines Z. 

(b) A places men with firearms at the outlets of a building, and tells Z tliat 
they will fire at Z if Z attempts to leave the building. .A wrongfully coniines Z. 

COMMENT. — yVrongful confinement which is a form of wrongful restraint, 
is the keejiing a man within limits out of which he wishes to go, and has a right 
to go.® There must be a total restraint, not a partial one. If one man merely 
obstructs the passage of another in a particular direction, whether by threat of 
personal violence or otherwise, leaving him at liberty to stay' where he is or to go 
in any other direction if he pleases, he cannot be said thereby to imiirison him. 

' Gopala Reddi v. Lakshmi Reddi, » Venkata Subba Reddy, (1910) W. 

[1947] Mad. 555. IV. N. 72. 

’ Rama Lola, (1912) 15 Bom. L. R. ' Bai Samrath, (1917) 20 Bom. 

103. L. R. IOC. 

• (1899) 1 Weir 340. ’ Chhagan Vithal, (1927) 29 Bom. 

LaJtskman Kalyan, (1875) TJnrep. L. R. 494. 

Cr. C. 89. ® Note M, p. 154. 
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Imprisonment is a total restraint of the liberty of the person, for however short 
a time, and not a partial obstruction of his will, whatever inconvenience it may 
bring on him.'- 

Ingredients. — ^The section requires — 

(1) Wrongful restraint of a person. 

(2) Such restraint must prevent that person from proceeding beyond certain 
circumscribing limits. 

1. ‘Prevent that person from proceeding.’ — The retaining of a person in 
a particular place or the compelling him to go in a particular direction by force of 
an exterior will overpowering or suppressing in any way his orvn voluntary action, 
is an imprisonment on the part of him who cxerci.se.s that exterior will.2 There 
can be no wrongful confinement when a desire to proceed has nevmr existed, nor 
can a confinement be wrongful if it was consented to by the person affected.® 

2. 'Certain circumscribing limits.’ — “A prison may liave its boundary 
large or narrow, visible and tangible, or, though real, still in the conception only; 
it may itself be movable or fixed: but a boundary it must have ; and that boundarv 
the party imprisoned must be prevented from passing ; he must be prevented 
from leaving that place, within the ambit of which the party imprisoning would 
confine him, except by prison-breach. Some confusion seems to me to arise from 
confounding imprisonment of the body with mere loss of freedom : it is one part 
of the definition of freedom to be able to go whithersoever one pleases; but impri- 
sonment is something more than the mere loss of this power; it includes the notion 
of restraint within some limits defined by a will or power exterior to our own.”* 

Moral force. — Detention through the exercise of moral force, without the ac- 
companiment of physical force or actual conflict, is suificient to constitute this 
offence.* ’ * 

Period of confinement, — The time during which a person is kept in wongfiil 
confinement is immaterial, except with reference to the e.xtent of punishment.* 

CASUS.— Wrongful confinement. — Wherj a police-officer arrested without a 
warr.ant, a British subject in British India on a charge of criminal breach of trust 
or other cognizable offence committed outside Britisii India where a jail doctor 
confined an offender, who was already undergoing imprisonment, in a cell within 
the jail for the purpose of administering enema against his will where an Abkari 
Inspector detained a man all night to prevent his being tampered with;* where 
a police constable detained some persons as suspects for several days ;** and where 
a person living in a town where medical assistance was availal)le kept in chains 
his brother who was subject to insanity of an intermittent kind,** this offence WM 
held to have been committed. Where two police-officers arrested without Vramint 
a person who was drunk and creating disturbance in a public street, and confined 


1 Bird V. Jones, (1843) T Q. B. 742, 
751-52. 

® Paranicusam v. Sltiarl, (1865) 2 M. 
H. C. 396; S. A. Hamid v. Sudhir- 
mohaaOhosh, (1929) 57 C'-d. 102. 

* Muhammad Din, (1893) P. R. No. 
30 of 1894. 

* Per Coleridge, ,1., in Bird v. Jones, 
(1845) 7 Q. B. 742, 744. 

* Venkatachala Micdali, (1881) 1 
Weir 34. 


* Suprosunna Ghosaul, (1866) 6 

W. R. (Cr.) 83. 

’ Muhund Bobu Velh-, (1894) 19 
Bom. 72. 

* Baistab Charan Shaha, (1902) 80 
Cal. 95. 

* Dhania v. P. h. Clifford, (1888) 
1.3 Bom. 376. 

Shamlal, (1902) 4 Bom. L. R. 79. 

** Shimbhu Narain, (1923) 45 All. 49,5. 
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Mm ill the yysike-itatwri tboiigh on*: of them knew his name and address and it was 
not foBod to ’•what extent he was a daijoer to others or their property, it was held 
that the arif-st h-iiing heea marie by the fjolir-e-ofSters withoat warrant, for a 
oon-cogTiwabie offence, their action amounted to wrongful confinement, unless it 
•was juitified on the ground of right of private defence or under s. gl as was. in fact 
held by the Court.^ 

341. Whoever wrongfully restrains any person, shall be pimished 

Pmij.fcm<-nt for simple imprisonment for a term which may 

rtirtraici. cxtcnd to One month, or with fine which may e.'ttend 
to five hundred rupees, or with both. 

342. 3Vhoever wrongfully confines any person, shall be punished 
PuniihrocDi for tvith imprisonment of either description for a term 

■»n>Bgfu) ctmfaaenimt, •which may extend to one year, or with fine which 
may e.xtcnd to one thousand rupees, or with both. 

343. Whoever wrongfully confines any person for three days or 

more, shall be punished with imprisonment of either 

Wrorgfui confine- i . i . . 

jr.ent ror tiiree or more description toi* a term which may extend to two 
years , or with fine , or w ith both. 

344. W'hoever wrongfully confines any person for ten days, or 

WrMigfoi cMflae. be punished with imprisonment of 

ratni for ten or mote either description for a term which may extend to 
three years, and shall also be liable to fine. 

545. Whoever keeps any person in wrongful confinement, knowing 
WroiiKfu] confine ^hat a Writ for the liberation of that person has 
“fbcinfioo” «nt issued, shall be punished with imprison- 

ba« been lasued. mcnt of either description for a term which may 

extend to two years in addition to any term of imprisonment to which 
he may be liable under any other section of tills Chapter. 

346. Whoever wrongfully confines any person in such manner as 
Wrongful confine- indicate an intention that the confinement of 

B«nt m secrei. person may not be known to any person in- 

terested in the person so confined, or to any public servant, or that the 
place of such conflnernent may not be known to or discovered by any 
such per.son or public servant as hereinbefore mentioned, shall he 
punished with imprisonment of either description for a term which 
may extend to two years in addition to any other punishment to which 
he may be liable for such wrongful confinement. 

347. Whoever wrongfully confines any person for the purpose of 
Wrongful confine- cxtortlng from the person confined, or fiom any 

!;rrti,‘^r"mt''ra>n’’to interested in the person confined, any pro- 

fliegaiact. perty or valuable security or of constraining the 

1 Gopal Naidu, (1922) 48 Mad. 605, f.b. 
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person confined or any person interested in such person to do anything 
illegal or to give any information which may facilitate the commis- 
sion of an offence, shall be punished with imprisonment of either de- 
scription for a term which may extend to three years, and shall also 
be liable to fine. 

COMMBINT. — This and the next section may be compared with ss. 329 and 
330, as the aggravating circumstances mentioned in the former are the same as 
those in the latter. 

348. Whoever wrongfully confines any person for the purpose of 

Wrongful confine- cxtorting from the person confined or any person 

J?om*'oi“compefrest'ora- interested in the person confined any confession 
tion of property. qj. information which may lead to the detection 

of an offence or misconduct, or for the purpose of constraining the 
person confined or any person interested in the person confined to 
restore or to cause the restoration of any property or valuable security 
or to satisfy any claim or demand, or to give information which may 
lead to the restoration of any property or valuable security, shall be 
punished with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

COMMENT. — This section may be compared with s. 330. In the former case 
confession is extorted by 'viongful confinement ; in the latter, by causing hurt. 

Of Criminal Force and Assault. 

349. A person is said to use force to another if he causes motion, 

change of motion, or cessation of motion to that 
other, or if he causes to any substance such motion, 
or change of motion, or cessation of motion as brings that substance 
into contact with any part of that other’s body, or with anything 
which that other is wearing or carrying, or with anything so situated 
that such contact affects that other’s sense of feeling : Provided that 
the person causing the motion, or change of motion, or cessation of 
motion, causes that motion, change of motion, or cessation of motion 
in one of the three ways hereinafter described : 

First . — By his own bodily power. 

Secondly . — By disposing any substance in such a manner that the 
motion or change or cessation of motion takes place without any further 
act on his part, or on the part of any other person. 

Thirdly . — By inducing any animal to move, to change its motion, or 
to cease to move. 

COMMENT. — Torce’ a8 defined in this section contemplates the presence of 



THE INDIAN PENAL CODE. 


272 


[ CHAP. xvr. 


tile person to whom it is used, that is to say it contemplates the presence of the 
person using the force and of the person to whom the force is used.'^ 

350. \Mioever intentionally uses force to any person, without that 
person’s consent, in order to the committing of any 
cnminai force. olfence, Or intending by the use of such force to 
cause, or knowing it to be likely that by the use of such force he will 
cause injury', fear or annoyance to the person to whom the force is 
used , is said to use criminal force to that other. 


ILLUSTBATIONS. 

(a) Z is sitting in a moored boat on a river. A unfastens the moorings, anil 
thus intentionally causes the boat to drift down the stream. Here A intentionally 
causes motion to Z, and he does this by disposing substances in such a manner 
that the motion is produced without any other action on any person’s part. A 
has therefore intentionally used force to Z ; and if he has done so without Z's 
consent, in order to the committing of any offence, or intending or knowing it to be 
likely that this use of force will cause injury, fear or annoyance to Z, A has used 
criminal force to Z. 

(h) Z Ls riding in a chariot. A lashes Z’s horses, and thereby causes them to 
quicken their pace. Here A has caused change of motion to Z by inducing thc- 
anirnals to change their motion. A has therefore used force to Z ; and if A has 
done this without Z’s consent, intending or knowing it to be likely that he may 
thereby injure, frighten or annoy Z, A has used criminal force to Z. 

(c) Z is riding in a palanquin. A, intending to rob Z, seizes the pole and stops 
.the-palanquiru Here A has caused cessation of motion to Z, and he has done this 
by his own bodily power. A has therefore used force to Z; and as A has acted 
thus intentionally, without Z’s consent, in order to the commission of an offence, 
A has used criminal force to Z. 

(d) .A. intentionally pushes against Z in the street. Here A has by his own 
bodily power moved his own person so as to bring it into contact with Z. He 
has therefore intentionally used force to Z ; and if he has done so without Z’s consent, 
intending or knowing it to be likely that he may thereby injure, frighten cr annoy Z. 
he has used criminal force to Z. 

(e) A throws a stone, intending or knowing it to be likely that the stone will 
be thus brought into contact with Z, or with Z’s clotlies, or with something caiiiel 
by Z, or that it will strike waiter, and dash up the water against Z’s clothe.s or some- 
thing carried by Z. Here, if the throwing of the stone produce the effect of causing 
any substance to come into contact with Z, or Z’s clothes, A has used force to Z ; 
and if he did so without Z’s consent, intending thereby to injure, frighten or 
annoy Z, he has used criminal force to Z. 

(/) A intentionally pulls up a w'oman’s veil. Here A intentionally uses foice 
to her, and if he does so without her consent, intending or knowing it to he likely 
tliat he may thereby injure, frighten or annoy her, he has used criminal force to her. 

(g) Z is bathing. A pours into the bath water wdiich he knows to be boiling. 
Here A intentionally by his owm bodily pow-er causes such motion in the boiling water 
as brings that water into contact with Z, or with other water so situated that sUch 
contact must affect Z’s sense of feeling. A has therefore intentionally used force 

1 Bi/ionLal, (1934) I5Lah.786, 789. 
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to Z; and if he has done this without Z’s consent, intending or Imowing it to be 
likely tliat he may thereby cause injury, fear or annoyance to Z, A has used criminal 
force. 

(A) A incites a dog to spring upon Z, without Z’s consent. Here, if A intends 
to cause injury, fear or annoyance to Z, he uses criminal force to Z. 

COMMENT. — The preceding section defines ‘force.’ This section says that 
‘force’ becomes criminal (1) when it is used without consent and in order to the 
committing of an offence, or (2) when it is intentionally used to cause injury, fear 
or annoyance to another to whom the force is used. 

The term ‘criminal force’ includes what in English law is called ‘battery.’ It 
will, however, be remembered that ‘criminal force’ may be so slight as not to amount 
to an offence (s. 95), and it will be obser\'ed that ‘criminal force’ does not include 
anything that the doer does by means of another person. The definition of ‘criminal 
force’ is so wide as to include force of almost every description of which a person is 
the ultimate object. 

Ingredients. — The section requires — 

(1) The intentional use of force to any person. 

(2) Such force must have been used without the person’s consent. 

(3) The force must have been used — 

(а) in order to the committing of an offence ; or 

(б) with the hitention to cause, or knowing it to be likely that he will cause, 
injury, fear or annoyance to the person to whom it is used. 

Illustrations. — The various illustrations exemplify the different ingredients of 
the definition of ‘force’ given in s. 349. lUustmtior! (a) exemplifies ‘motion’ ; Hi. 

(b), ‘change of motion’; ill. (c), ‘cessation of )notion’; ills, (d), (e), (g) and (h), 
‘bring that substance into contact with any part of that other's body ; ills, (j) 
and (g), ‘other’s sense of feeling.’ Clause 1 of s. 349 is illustrated by ills, (c), (d)' 
(e), (/) and (g); cl. 2, by iU. (a); and cl. 3, by ills, (b) and (A). 

351. Wltoever makes any gesture, or any preparation' intending 
or knowing it to bS likely^ that such gesture or 
preparation will cause any person present to 
apprehend that he who makes that gesture or preparation is about 
to use criminal force to that person, is said to commit an assault. 

Explanation. — Mere words do not amount to an assault. But the 
words which a person uses may give to his gestures or preparations 
such a meaning as may make those gestrues or preparations amount 
to an assault. 

ILLUSTBATIONS. 

(а) A shakes his list at Z, intending or knowing it to he likely that he may thereby 
cause Z to believe tliat A is about to strike Z. A has committed an assault. 

(б) A begins to unloose the muzzle of a ferocious dog, intending, or knowing 
it to be likely that be may thereby cause Z to believe that he is about to cause the 
dog to attack Z. A has committed an assault upon Z. 

(c) A takes up a stick, saying to Z, “I will give you a beating.” Here, though 
the words used by A could in no case amount to an assault, and though the mere 
gesture, unaccompanied by any other circumstances, might not amount to an assault, 
the gesture e.xplaiiied by the words may amount to an assault. 

I. P. c.— 18 
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tOMSIEKT, — fl i<» mst every iSireat, wljcn tliere is no actual personal violeEte 
fJiai coTsststutes an assaiilt; tisere mast, in all cases, be the nit-aiss of carrying tie 
tfarcat mto eKfeet. If a jerson is aflvanoing in a JlireatcriiDg attittnie. with aninten- 
tree lo sltike anflthcr so that bis SjIow will abnost immediately reach the other, if 
he is Bf/t stoppitid, then this is an assault in point of law, tboiiglt at the particular 
Brtoinsnt when he is stopp«i, be is not near wtougli for his blow to take effect.'- 
Assault : criminal force. — An assault is sontetbinE ie-^s than the ti^ic oferimirial 
foTce, the force being cat sbort Jjefore the blow artually falls. It aet-m'; to eonsiit 
in nn or offer hy a jKison hasTii^ present ability with force to do any ijiirt 

or violence to the person of another. It is committed whenever a weli-foonded 
apprclttuoion of immediate peril, from a force already partially or fully put in 
rnotifco, is ereated. .An assault is included in ev'ery use of criminal force.' 
Ingredients. — .Tise section reqaires two things — 

(1) Making of any gesture or preparation by a p<crsoB in the piresc-nce of another. 
12) Intention or knowledge of likelihood that such gesture or prejiaration will 
cattse the person present to apprehend that the person making it is about to me 
crirninal force to him. 

1. ‘Makes any gesture, or any preparation.’ — Ihustration (a) illustrates that 
gesture; rchieb cause a pjcrron to arrprebend that theperson making them is about 
to use criminal force amount to an assault. It is an assault to point a loaded pistol 
atany one.’ It was held similarly where the acemsed pointed a gun at the complain- 
ant and pulled the trigger but no discharge resulted, and there was no evidence 
tliat the gurt was loaded.* 

The appirehension of the use of criminal force mast be from the person making 
the gesture or ptepjaration and if that apprehension arises not from that person 
but from somebody else it does not amount to assault on the part of that jjerson. 
Farther, criminal force cannot be said to be used by one person to another hy 
caasing change in the piosttion of another human being. tVhere. th.erefore. the 
accused himself did nothing which could come under the definition of assault but 
simply made a gesture at which his followers advanced a little fortvard towanif 
the eornjjlainant in a threatening manner, it was held that he was not guilty of the 
offence of assault under s. 35-}.' 

Though mere preparation to commit a crime is not punishable (see s. 511). yet 
f/reparation with the intention apeeiDed in the section amounts to an assault: 
set ill. {>/). 

2. ‘Intending or knowing it to be likely.’ — Intention or knowledge is 
the gist of the offence. 

English law. — .An assault consists in an attempt or offer by a person, hataiig 
pre-sent ability, with force to do any hurt or violence to the jjerson of another. 
Strikirfg at another with a cane, stick, or fist, although the blow misses, drawing a 
sword or a bayonet, or throwing a bottle or glass, with intent to wound or strike, 
jiresenting a loaded gun at a man svithin range, or any other act indicating an 
intention to use violence against the person of another, is an assault. Battery is 
defined to be “ any least hurt or violence unlawfully and w-Ufully or culpably done 
to the person of another.” 

* Stephens v. Myers, (1830) 4 C. & P. * JVgo Waite, (1023) 1 Ran. 200. 

340. * Muneshwar Bux Singh, (1938) 14 

® M. & M. 309. Luck. 409. 

® James, (18-44) 1 C. & K. 530. 



SECS. 351-353. ] 


ASSA0LT. 


275 


Explanation. — Mere words do not amount to an assault, but the words which 
the party threatening uses at the time may either give his gestures such a meaning 
as may make them amount to an assault, or, on the other hand, may prevent them 
from being held to amount to an assault. In the latter case, the effect of the words 
must be such as clearly to show the party threatened that the party threatening 
has no present intention to use immediate criminal force. i A preparation taken 
with words which would cause a person to apprehend that criminal force would be 
used to him, if he persisted in a particular course of conduct, does not amount to 
an assault, if there is no evidence to show that the accused was about to use criminal 
force to him then and there.* 

352. Whoever assaults or uses criminal force to any person other- 
Punishment for wise than ou grave and sudden provocation given 

by that person, shall be punished with imprison- 
provocation. ment of either description for a term which may 

extend to three months, or with fine which may extend to five hundred 
rupees, or with both. 

Explanation . — Grave and sudden provocation will not mitigate the 
punishment for an offence imder this section, if the provocation is sought 
or voluntarily provoked by the offender as an excuse for the offence, 
or 

if the provocation is given by anything done in obedience to the law, 
or by a public servant, in the lawful exercise of the powers of such 
public servant, or , ^ 

if the provocation is given by anything done in the lawful exercise 
of the right of private defence. 

Whether the provocation was grave and sudden enough to mitigate 
the offence, is a question of fact. 

CO.MMENT. — This section provides punishment for assault or use of criminal 
force when there are no aggravating circumstances. 

See s. 300, Exception 1, which is identical with this Explanation. 

353. Whoever assaults or uses criminal force to any person being 

Assault or criminal ^ public Servant in the execution of his duty as 

fewmit“fro‘’ra“dis'h“Mgc ^uch public scrvaiit. Or with intent to prevent or 
oi his duty. deter that person from discharging his duty as 

such public servant, or in consequence of anything done or attempted 
to be done by such person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment of either des- 
cription for a terra which may extend to two years, or with fine, or 
with both. 

COMMENT. — The public -servant must be acting in the discharge of a duty 
imposed by law on him in the particular case, and the section wiii not protect him 

* A. C. Cama v. JI. F. Morgan, * Birbal Khalifa, (1902) 80 Cal. 97. 
(1864) 1 B. H. C. 205. 
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for an act done in good faith under colour of his office. An act whicli is llie very 
contrary of the duties of a public servant cannot be said to be done by a public 
servant ivhile acting or purporting to act in the discharge of his official duties.^ An 
assault on a public servant who is not discharging a duty imposed on him by law 
when he is assaulted falls under s. 352.“ 

If hurt is caused under the circumstances mentioned in the section then citlicr 
s. 332 or s. 333 will apply. 

CASES. — Defect in warrant. — ^IVhere a warrant for the arrest of a poison, in 
execution of a civil process, was not signed in full as required by s. 2.51 of tlie 
Criminal Procedure Code, but was initialled by the officer issuing it, and was resisted 
by the person when the officer to whom it was entrusted sought to exccutu it. it 
was held that the person was guilty under this section and the prcliniiniiry dcl'cct 
in the warrant formed no defence.* But if such warrant is signed by an iinautbori/cii 
person,® or if the date fixed for the execution of the warrant has expired,® l eMstiince 
is.not illegal. 

Search without proper order or warrant. — Where the accused resisted :i public 
officer who attempted to search a house, in the absence of a proper mitten order 
authorizing him to do so, he was held to have committed no olTcncc under this 
section.’ But the Madras High Court has held that a search witliout a scaviii- 
warrant does not justify an obstruction or r-esistanoe to an oiHeer. if he m as acting 
in good faith and without malice.® 

Public servant must be acting in execution of duty. — Where a ciul-oivnei 
refused to give his cart for the use of a Forest Settlement Officer who required it a'- 
per executive orders of Government, and assaulted the peon in preventing him from 
seizing his cart, it was held that he could not be convicted of an offence under this 
, section, because the rules aforesaid had not the force of law, and a public .‘■erviinl 
acting under them was not acting in the e-xecution of his duty.® 

Seizure of property on person. — In exccTuting a writ of attachment before 
judgment of moveable property in the possession of the defendant (accused), 
the haililf attempted to seize by violence money on the person of the accused ami 
in resisting the seizure the accused used criminal force against the bailiff. Tile 
accused was charged with an offence under this section. It was held that the bailiC 
while executing the writ in accordance with Order XXI, rule -13, Ch il Pioeeduie 
Code, had no authority to lay violent hands on the person of the accused .uid seize 
by force property foimd thereon, and the accused was tlierefoie not guilty.’" 

354. Whoever assaults or uses criminal force to any woman, in- 

Assault or criminal tending to Outrage or knowing it to be likely that 
Stent ^10 'ouuw'e’'het thereby outrage her modesty, shall be punisli- 

“°desty. e(j with imprisonment of either description lor a 

term wliich may extend to two years, or with fine, or with both. 


* Valij), (1896) 18 All. 2IG; Raman 
Singh, (1900) 28 Cal. 411, 414 ; Bolafii 
De, (1007) 35 Cal. 301 ; Provincial Govern- 
ment, Central Provinces and Jierar v. 
Nonelal, [1946] Xag. 395. 

“ Atzalur Rahman, (1942) 22 Pat. 
76. 

“ Provincial Government, Central Pro- 
vinces and Bcrar v. Nonelal, [1946] 


Nag. 305. 

* Janki Prasad, (1880) 8 All. 293- 
® Jalpal Ko-ri, (1917) 2 P.L..1. fl. 
® Raghubir, (19-H) 17 Luck. 31b 
’ Narabi, (1875) 7 N. Wk P. 209. 
« Piikot Kota, (1890) 19 Mad. 3W. 
” Raktimaji, (1885) 9 Bom. 558. 
Ghanshamd'js, [1940] Kar. 57. 
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COMMENT. — ^An indecent assault upon a woman is punished under this section. 
Rape is punished under s. 370 ; but the offence under tliis section is of less graidty 
than rape. 

355. Whoever assaults or use.s criminal force to any person, intend- 

ing thereby to dishonour that person, otherwise 

Assault or criminal ® • • i_ 

force with intent to than OH gravc and sudden provocation given by 
othenvise than o? that person, shall be punished with imprisonment 
provocation. either description for a term which may extend 

to two years, or with fine, or with both. 

COMMENT. — The intention to dishonour may be supposed to exist when the 
assault or criminal force is by means of gross insults. An accused person while 
tinder trial struck a Sub-Inspector of Police who was in the witness-box gKdng 
evidence against him. It was held that he was guilty of this offence.^ 

356. Whoever assaults or uses criminal force to any person in 
Assault or onminai attempting to Commit theft of any property 'which 

commit theft of pro- that person IS then wearing or carrying, shall be 
person. “ punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

357. Whoever assaults or uses criminal force to any person, in 
Assault or criminal attempting wTongfully to confine that person, shall 

fuiiy o^^Tonfine’"®!! punishcd with imprisonment of either descrip- 
person. tion for a term which may extend to one year or 

with fine which may extend to one thousand rupees or with both. • • 

358. Whoever assaults or uses criminal force to any person on 

grave and sudden provocation given by that person, 
force ' on grave' pro- shall be punished jvith simple imprisonment for 
vocation. term which may extend to one month or with 

fine which may extend to two hundred rupees, or with both. 

Explanation. — The last section is subject to the same Explanation 
as section 352. 

COMMENT. — This section provides for mild punishment if the assault or criminal 
force is the result of grave and sudden provocation. 

The w'ord “last” in the Explanation is inaccurate. Instead of the words “the 
last ” the word “ this ” only should have been used. 

Of Kidnapping, Abduction, Slavery and Forced Labour. 

359. Kidnapping is of two kinds; kidnapping from British India, 

Kidnapping. and kidnapping from lawful guardianship. 

COMMENT. — The literal meaning of ‘ kidnapping ’ is child-stealing. 
Kidnapping is of two kinds. But there may be cases in which the two kinds 

overlap each other. For instance, a minor may he kidnapped from British India 
aswell as from lawful guardianship. 

f AUaf Mian, (1907) 27 A. W. N. 180. 
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360. Wlsoevef cr<iive\'s any ptersoB bfcyoEd the Mmife of British 

' h-jm without ibe eoRS«nt of that person, o.r of >rme 

BntiaSi iidbi, lo^allv auth.O!r!5&d to coasealt on oohalf 

of that person, is said to kidnap.that person from British India. 

COTOilXT.— The oSeoee lantieT this sertion nuay be eoBirmittfsl cb a g-rcn'rj-iip 
pef^o.ri or a Esinor fey wms’ejtiia biitt or her bcyoiMi the limits of British Irsiia. If 
tie pereoo ktdnspjK-d is abore tweSire years oi age aiul has gis'ef! c-cnserit to las 
or her being emjveyeil beyoB/l the limit* of British India, eo oiieooe i* cc'ruiiiiited.i 

Ingrediettts. — Tiiiis sceticn lerjnire* tvco things : — 

{1 ) Conveying of arsy person beyond the limits ofUritssh India. 

(2) Sach eortveyicg inu.“t be witbout the eonsent of that person. ^ , 

361. lYhoever takes or entices any minor* under years 

Ktew-m? fom '►f ^ a y«^rs of age if 

iaj^gnar«ii!£mijjj. ^ female,' or any person of unsound mind.® out of 
the keeping of the lawful truardian.^ of such minor or person of un- 
-sound mind, without the consent of such guardian,® is said to kidnap 
such rnixior or person, from lawful auardianship. 

Eiplano.tion.—Xhe words “lawful guardian'* in this section iiulude 
any person lawfully entrusted with the care or custody of such minor 
or other person. 

Exception. — This section does not extend to the act of any person 
w'bp in good faith beheves him.self to be the father of an illegitimate 
child, or who in good faith believes himself to be entitled to the lawful 
custody of .such child, unless such act is conmiitted for an immoral 
or unlawful purpose, 

COIDIICXT. — The offence under tliis section may be committed in respect nf 
either a minor or a pjerson of unsound mind. To kidnap a grosro-up person, tlific- 
fore, would not amount to an ofTence under it. 

Object. — Tiie object of tbi.s section is at least as much to protect children of 
tender age from being abducted or seduced for improfiCT purposes, as for the prolcc- 
tion of the rights of parents and guardians having the lawful charge or custodi 
of rjiiiiors or insane persons. 

Ingredients, — This section has four essentials : — - 
( ! ) Taking or enticing .aw ay a minor or a ]rerson of unsound mind. 

(2) Such minor must be under toiirteen years of age, if a male, or under si.vteen 
years of age, if a female. 

(;ij The taking or enticing must be out of the keeping of the lawful guardian 
of such minor or person of unsound mind. 

(4) Such taking or enticing must be without the consent of such guardian. 

1 . ‘Takes or entices any minor ’ — ^The taking need not be by force, actual or 
coustructive, and it is immaterial srhether the girl consents or not.® There nuist 
he a taking of the child out of the ijossession of the parent. If a child leaves its 

* Huribhai Dada, (1918) 20 Bom. ® Alari/df/ow’, (1853) 6 Cox 143. 

L. R. 372, VI Bom. 291. 
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parents’ house for a particular purpose with their consent it cannot be said to be 
out of the parents’ keeping. A mere leading of a not unwilling child would be 
sufficient. 

The word ‘taking’ means physical taking. Thus, where a father sent his daughter 
to live in a house with another married daughter of his, who got her married to an 
inmate of the house without the consent of the father, it was held that no offence 
was committed by the married daughter, because there was no taking out of lawful 
guardianship inasmuch as the daughter never left the house where she was residing 
with the consent of the father.^ 

The period of detention is immaterial to the offence. 

When ‘taking’ is complete. — ^The offence of kidnapping from lawful guardian- 
ship is complete when the minor is actually taken from lawful guardianship ; it 
is not an offence continuing so long as the minor is kept out of such guardianship. 

The act of taking is not, in the proper sense of the term, a continuous act : when 
once the boy or girl has been actually taken out of the keeping, the act is a com- 
pleted one. If continuous, it would be difficult to say when the continuous taking 
ceased ; it could only be when the boy or girl was actually restored to the keeping 
of the guardian. But this would constitute not the act of “taking” hut an act 
of “detaining.”^ J, a minor girl, was taken away from her husband’s house to the 
house of R and there kept for two days. Then one M came and took her away to 
Ids own house and kept her there for twenty days, and subsequently clandestinely 
removed her to the house of the accused, and from that house the accused and M 
took her through different places to Calcutta. It was held that the taking away 
out of the guardianship of the husband was complete before the accused joined the 
principal offender in taking the girl to Calcutta, and that tlie accused, therefore, 
could not be convicted under s. 363.’ Where L enticed a minor girl to come orrt of 
terrace to the road and then to the motor car in which R was sitting, so that th5 
latter might drive away with her, it was held that the offence of kidnapping was 
complete only when R drove away with her.* 

The offence is completed so soon as the ininoj is actually taken out of the custody 
ot his or her guardian. There can be no abetment of this offence in such a case 
on the hypothesis that the offence is a continuing one. But if there is a conspirao-y 
before the kidnapping takes place, a conviction for .abetment of kidnapping can be 
sustained.* 


‘Enticing’ is an act of the accused by whieli tlie person kidnapped is induced 
of his ow'n accord to go to tire kidnapper. 

2. ‘Tjttder fourteen years of age if a male, or under sixteen years of age if 
a female.’ — In the case of a boy the age limit is fixed at fourteen years; in the case 
of a girl at sixteen, ^’\'here a girl under sixteen years of age is kidnapped, it is 
no defence that the accused did not know the girl to be under sixteen, or that 
from her appearance he might have thought she was of a greater age." Any one 
dealing mth such a girl does so at his peril, and if she turn out to be under sixteen 
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he must take the consequences.^ even though he honafidc believed and had reasonable 
ground for believing that she was over sixteen.® 

3. ‘Any person of unsound mind.’ — If the person kidnapped is normally of 
sound mind but is made unconscious from poisoning, such a person cannot be 
said to be of unsound mind. For example, a person under an anaesthetic for an 
operation can hardly be said to be of unsound mind. Itliere a girl .aged tiventj- 
years had been made unconscious from dhatwa poisoning when she was taken 
away, it was held that she could not be said to be a person of unsound mind, and 
the person taking her away could not be guilty ol kidnapping.® 

4. ‘Out of the keeping of the lawful guardian.’ — The word ‘keeping, 
implies neither prehension nor detention but rather maintenance, protection and 
control, manifested not by continual action but as available on necessity arising. And 
this relation between the minor and the guardian is certainly not dissoved so long ns 
the minor can at will take advantage of it and place herself within the sphere of 
its operation.* The giiardinship of the mother does not cease while a minor is in 
the possession of another person who has been lawfully entrusted with the care nnd 
custody of such minor by the mother.* 

There must be a taking or enticing of a child out of the keeping of the lawful 
guardian. AVhere a minor abandons the house of her guardian of her own accord 
and has no intention of returning to the house, she cannot be held to oontinuc 
in the keeping of her lawful guardian.® llTierc a girl had run away from iioaic 
in consequence of Ul-treatmcnt, and, on meeting the accused on the road, had 
agreed to take service as a coolie and went with him, it was licld tliat tliis offence 
was not committed.’ In such cases it cannot be said that she was taken or enticed 
away out of the keeping of the lawful guardian.® 

m It the minor is not in tlie custody of a liiwful guardian tlie offence c.nnnot be 
conunitted whatever the belief of the taker may be.® 

According to Maliomedan law the occurrence of puberty determines minority 
and the mother’s right to custody, but under this section regard must be had only 
to the definition of minority in s. 3 of the Indian Majority Act.*® 

5. ‘Without the consent of such guardian ’ — The taking or enticing of the 
minor out of the keeping of tlie lawi'ul guardian must be without liis consent. The 
consent of the minor is immaterial,** If a man by false and fraudulent represcata- 
tions induce the parents of a girl to allow him to take her away, such taking will 
amount to kidnapping.*® Consent given by the guardian after the commission 
of the offence would not cure it,*® 

Where a person carried off, without the consent of her father, a girl to whom 
he was betrothed by lier father, because the father suddenly changed his mind and 
broke off the marriage, it was held tliat he w'as guilty of kidnapping.** 
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Marrying girl without consent of her lawful guardian. — Where the mother 
had assigned by a wUl the guardianship of her minor daughter and the duty of 
marrying her to R, and a paternal relative of the daughter removed her by fraud 
and force for the purpose of getting her married to a person other than the one 
selected by R, it rvas held that the paternal relative was guilty of kidnapping as 
well as abducting.* Where the paternal uncle’s son of a minor girl took her away 
from the custody of her brother’s widow for the purpose of giving her in marriage, 
it was held that such a relationship would not be a defence to a charge of kidnapping 
a minor from the custody of a de facto guardian.® Wliere a Hindu woman left 
her husband’s house with her infant daughter, and went to the house of A, and on 
the same day the daughter was married to B, the brother of A, without the father's 
consent, it was held that A was guilty of an offence, under ss. 109 and 303, of abetting 
kidnapping.® Where a girl who was under the temporary guardianship of a person 
was taken away with his consent and married to a boy without the consent of her 
father, this offence was held to have been committed.'* 

Explanation. — ‘Lawful guardian.’ — The Explanation is intended to extend the 
protection given to parents to any person lawfully entrusted with the care or cus- 
tody of the minor. The fact that a father allows his child to be in the custody of 
a servant or a friend, for a limited purpose and for a limited time, cannot determine 
tile father’s rights as guardian or his legal possession for the purposes of the crimi- 
nal law. If the facts are not inconsistent with a continuance of the father’s 
legal possession of the minor, the latter must be held to be in the father’s possession 
or keeping even though the actual physical possession should he temporarily -with 
a friend or other person.® 

.\s against a person who in fact is the civil law guardian of the minor mere de facto 
guardianship cannot ho set up so as to convict the real chdl law guardian of this 
offence.® . • « 

The word ‘ lawful ’ does not necessarily mean that the person who entrusts a 
minor to the care or custody of another must stand in tlie position of a person having 
a legal duty or obligation to the minor. The expression “ lawful guardian ” must 
be literally construed so as to distinguish it f-ipm “ legal guardian ” as a guardian 
may be lawful without being legal.’ The expression “ lawfully entrusted ” signifies 
that the care and custody of a minor should have arisen in some lawful manner so 
as to show as if the person having the custody of the minor had been entrusted with 
the care and custody of the minor.® The entrusting of the minor to the care or 
custody of another must be effected without illegality or the commission of an 
unlawful act by a person legally competent to do so,® 

‘ Entrusted ’ means the giving, handing over, or confiding of something by one 
person to another. It involves the idea of active power and motive by the person 
reposing the confidence towards the person in whom the confidence is reposed.*® 
The ’ entrustment ‘ may be by a legal guardian ; it may be written or oral, express 
or implied. In the absence of a legal guardian or proof of declaration, written 
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or oral by a legal guardian, the entrustment may be presumed from well defined 
and consislent course of conduct of a person alleged to be the lawful guardian of 
the minor or of the personj actually taking upon himself the duties of the care and 
custody of the minor.^ 

Hindu law. — A father is the guardian of his children and is ordinarily entitled 
to their custody. A mother cannot have a right to the custody of her legitimate 
children adversely to the father. Ordinarily, the custody of the mother is tlie 
custody of the father, and any removal of the children from place to place hy the 
mother ought to be taken to be consistent with the right of the father as guardian, 
and not as a taking out of his keeijing. If a mother removes a girl from her father's 
house for the express purpose of marrying her witliout his consent, it w ill amount 
to a taking out of the keeping of the lawful guardian. “ A boy born of Hindu 
parents had been brought up hy his mother and was in her keeping from the date 
of his birth. The father who was living separately did not object to the motlier 
having the custody of the child. Some time later, the father, by deceitful moans, 
took the child away from the mother and kept the boy wdth him. He w-as convicted 
of an offence under s. 3fi3. It was held that the conviction was bad.® 

The mother of an illegitimate child is its proper and natural guardian dining 
the period of nurture. And where the mother, on her death-bed, entrusts the care 
of such child to a person who accepts the trust and maintains the child, such a 
person is “ lawfully entrusted ” with the care and custody of the minor.* 

The only persons having an absolute right to the custody of a Hindu minor 
are the father and the mother of the minor. No such right e.xists in the person 
who happens to be the nearest major male relative of the minor.® 

^ Ajnong the Hindus according to a well recognised custom a minor married girl, 
until she attains puberty, continues to he under the guardianship of her father if 
she is legitimate and of her mother if she is illegitimate. The husband of a Hindu 
girl of fifteen is her lawd'ul guardian ; and, if the father of the minor takes away 
the girl from her husband, without ^he latter’s consent, such taking away amounts 
to kidnapping from law ful guardianship even thotigh the father may have had no 
criminal intention is so doing.® IVhere a married girl had been away from her 
husband’s house for a period of five or six years, and lived with her mother, it was 
held that she was not in the “keeping ’’ of her husband but that of her mother.' 
The husband’s relations within the degree of a sapinda are guardians of a minor 
widow in preference to her father or his relations.® 

Mahomedan law. — Under Mahomedan law, if the father takes away a son under 
seven years, or a daughter under puberty, if.Sunni, or under seven years, if Shiah, 
or an illegitimate child from the custody of the mother, he can Vie said to kidnap 
his own child, because the mother is by law the lawful guardian.® According to 
Sunni law, the mother is the guardian of her daughter till she reaches puberty winch 
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is presumed when the daughter completes her fifteenth year. Kven a divorced 
wife is entitled to the custody of her children.' After mother come the father and 
other relations standing within prohibited degrees. 

The husband becomes the guardian of his wife after she attains puberty.* 
Removal of a girl of eleven or twelve from the custody of her mother-in-law at 
the instigation of her mother is not kidnapping.* 


362. 


Abduction. 


Whoever by force compels, or by any deceitful means induces, 
any person to go from any place, is said to abduct 
that person. 


COMMENT. — ^This section merely gives a definition of the word ‘ abduction ’ 
which occurs in some of the penal provisions which follow. There is no such offence 
as abduction under the Code, but abduction with certain intent is an offence. Force 
or fraud is essential. 


Ingredients. — The section requires two things : — 

(1) Forceful compulsion or inducement by deceitful means. 

(2) The object of such compulsion or inducement must be the going of ap^pn 
from any place. 

Abduction and kidnapping. — (1) ‘ Kidnapping ’ is committed only in respect 
of a minor imder fourteen years of age if a male, and under sixteen years if a female 
or a person of unsound mind ; ‘ abduction,’ in respect of a person of any age. 

(2) In ‘ kidnapping,’ the person kidnapped is removed out of a lawful guar- 
dianship. A child without a guardian cannot be kidnapped. ‘ Abduction ’ has 
reference exclusively to the person abducted. 

(3) In ‘ kidnapping’ the minor is simply taken away. Tlie means used may 
he innocent. In ' abduction ’ force, compulsion, or deceitful means arc used., 

(4) In kidnapping, consent of the person taken or enticed is immaterial ; iS 
abduction, consent of the person moved, if freely and voluntarily given, condones 
abduction. 

(5) In kidnapiiing, the intent of the offender is a whoUy irrelevant consideration ; 
in abduction, it is tlie all-imiiortant factor. * 

(fl) Kidnapping from guardianship is a substantive offence under the Code ; 
but abduction is an auxiliary act, not punishable by itself, but made criminal 
only when it is done with one or other of the intents specified in s. 364, et seq. 

Continuing offence.— The offence of abduction is a continuing offence, and a 
girl is being abducted not only when she is first taken from any public place but 
also when she is removed from one place to another.' 


Abetment. — A married woman cannot abet her own abduction as herein defined.® 

CASE. — ^Where a mother-in-law deceitfully induced her widowed daughter-in- 
law, under sixteen years of age, to go from one place to another and then handed 
her over to A and B with intent that she might be compelled to marry against 
her wiil, it was held that the mother-in-law and A and B were guilty of an offence 
under s. 306.® 
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363. 'VVlioever kidnaps any person from British India or from law- 

Punishment for kid- ^ai’dianship, shall be punished with imprison- 

napf.mg. ment of either description for a term which may 

extend to seven years, and shall also be liable to fine. 

COJDfENT.— This section must be read with s. 301. The offence of kidnap- 
ping from lawful guardianship penalised by this section is the offence which is 
defined by s. 3G1. The person against whom the offence is committed must be 
vmder the. age of fourteen, if a male, and under the age of sixteen, if a female.' 

364. Wfiloever kidnaps or abducts any person in order that such 

pcr.son may be murdered or may be so disposed 
ducting in order to of as to be put iti danger of being murdered, siiall 
be punished W'ith transportation for life or rigorous 
imprisonment for a term which may extend to ten years, and shall 
also be liable to fine. 

ILLUSTKATIONS. 

(a) A kidnaps Z from British India, intending or knowing it to be likely Hint 
Z may be sacrificed to an idol. A has committed the oflentc defined in this section. 

(b) A forcibly carries or entices I> away from his home in order tliat B niav 
be murdered. A has committed the offence defined in this section. 

365. BTioever kidnaps or abducts any person with intent to cause 

Kidnapping or .ab- that person to be secretly and wrongfully confined, 

Jecivtiy and OTongfuUy shall be punished with imprisonment of either 
to confine person. description for a term which may extend to seven 
years, and shall also be liable to fine. 

366. Whoever kidnaps or, abducts any tvoman' with intent that 

Kidnapping, abduct- she may be compelled, or knotving it to be likely 

that she will be compelled, to marry any person 
against her will,^ or in order that she may be forced 
or seduced to illicit intercourse,^ or knowing it to be likely that she ivill 
he forced or seduced to illicit intercourse, shall be punished with im- 
prisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine; and whoever, by means of cri- 
minal intimidation as defined in this Code or of abuse of authority or 
any other method of compulsion, induces any woman to go from any 
place with intent that she may be, or know’ing that it is likely that .she 
will he, forced or seduced to illicit intercourse with another person 
shall also be punishable as aforesaid. 

COMMENT. — The second para, to tliis section and sections 306A and 3 GCB 
were added by Act XX of 1923 in order to give effect to certain Articles of the 
International Convention for the Suppression of the Traffic in Women and Children. 

' Ismail Sayadsah^b, (1933) 35 Bom. L. R. 886, 57 Bom. 537, f.b. 
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Where a woman has no intention of marriage or illicit intercourse W'hen kidnapped, 
this section applies. 

Ingredients. — The section requires. — 

1. Kidnapping or abducting of any woman. 

2. Such kidnapping or abducting must be — 

(i) with intent that she may be compelled or knowing it to be likely that 
she will be compelled to marry any person against her will ; or 

(ii) in order that she may be forced or seduced to illicit intercourse or knowing 
it to be likely that she will be forced or seduced to illicit intercourse ; or 

(iiil by means of criminal intimidation or otherwise by inducing any woman 
to go from any place with intent that she n>ay be, or knowing that she 
will be, forced or seduced to illicit intercourse. 

It is immaterial whether the woman kidnapped is a married woman or not. 

1 . ‘Kidnaps or abducts any woman.’ — If the girl was sixteen or over, she 
could only be abducted and not kidnapped, but if she was under sixteen she could 
be kidnapped as well as abducted if the taking was by force or the taking or enticing 
was by deceitful means. ‘ 

2. ‘With intent that she may be compelled. .. .to marry any person 
against her will. ’ — ^The intention of the accused is the basis and the gravamen of 
the offence under this section. The volition, the intention and the conduct of the 
woman do not determine the offence ; they can only bear upon the intent with which 
the accused kidnapped or abducted the woman, and the intent of the accused is the 
vital question for determination in each case. Once the necessary intent of the 
accused is established the otfonce is complete, whether or not the accused succeeded 
in effecting his purpose, and w’hether or not in the event the woman consented 
to the marriage or the illicit intercourse.’* The word ‘marry’ in the section imflie* 
going through a form of rftarriage whether the same is in fact valid or not.® 

Every act done “against the will ’’ of a person is done “ without his consent,” 
but an act done ‘'without the consent” of a person is not necessarily “against 
his will.” which expression imports that tlie «ct is done in spite of the opposition 
of the person to the doing of it.^ 

3. ‘Forced or seduced to illicit intercourse,’ — The word ‘forced’ is used in 
its ordinary dictionary sense and includes force by stress of circumstances. The 
Calcutta, the Patna, the Madras and the Bombay High Courts have held that ‘seduc- 
tion’ is not used in the narrow sense of inducing a girl to part with her virtue for 
the first time, but includes subsequent seduction for further acts of illicit inter- 
course.® A person may be guilty of kidnapping a girl for the purpose of seducing 
her to illicit intercourse even though he has also had such intercourse prior to the 
kidnapping.® The Allahabad and the Lahore High Courts are of the opinion that the 
term ’seduction’ can only properly be held applicable to the first act of illicit 
intercourse unless there be proof of a return to cliastity on the part of the girl 
meanwhile, or unless possibly there is an intention on the accused's part that the 
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gill should be seduced by some different men. Further the act of seduction alleged 
must be subsequent to the kidnapping in order to make this section applicable. 
This section, therefore, cannot be applied to a case where the accused has been 
carrying on an intrigue with a girl under sixteen whiie she is in the custody of her 
lawful guardian, and goes away with her because obstacles are thrown in the way 
of that intrigue, even though w'hen he so goes a way with her it is with the intention 
of carrying on that intrigue, or in other words, with the'intention of continuing illicit 
intercourse.^ 

Consent of the girl immaterial. — Where a girl, over fourteen and under sixteen 
years of age and in lawful custody, consents to an act of illicit intercourse witli a 
man and is persuaded to elope with him for that purpose, the offence of kidnapping 
punishable under this section is committed.* 

Sheltering ^iris to seduce them to illicit intercourse. — Where trvo girls under 
the age of sixteen years ran away from their houses and remained for one or two 
days in the house of a rvoraan of quality and no report was made to the police, 
it was held that the woman in whose house the girl stayed was guilty of an offence 
under this section.* 

366A. Whoever, by any means whatsoever, induces any minor 

„ girl under the age of eighteen vears to go from anv 

pii. place or to do any act with intent that such girl 

may be, or knowing that it is likely that she will be, forced or seduced 
to illicit intercourse with another person shall be punishable with 
imprisonment which may extend to ten years and shall also be liable 
to fine. 

‘'‘COMMENT. — This section and s. SC6B were added by Act XX of 1023 to give 
eflect to certain Articles of the International Convention for the Suppression of 
the TrafEc in Women and Children. 

Both the sections are intended to punish the export and import of girls for 
prostitution. Section 366A deals wvth procuration of minor girls from one part 
of British India to another. Section 366B makes it an offence to import into 
British India from any country ouside India or from any State in India girls belov 
the age of twenty-one years for the purpose of prostitution. 

Ingredients. — The section requires two things : (1) inducing a girl under eighteen 
years to go from any place or to do an act, and (21 intention or knowledge that sueli 
girl will be forced or seduced to illicit intercourse with a person. 

An offence under this section is one of inducement with a particular object, and 
when after the inducement the offender offers the girl to several persons a I'rcsli 
offence is not committed at every frcsli offer for sale.* 

366B. Whoever imports into British India from any country outside 

Importation of girl India any girl under the age of twenty-one years 
from foreign country. with intent that shc may be, or knowing it to be 
likely that she will be, forced or seduced to illicit intercourse with 
another person , 

* Baipmth, (1932) 54 All. 756; * Jasauli, (1912) 34 All. 340; Bahn- 
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and whoever with such intent or knowledge imports into British 
India from any State in India any such girl who has with the like 
intent or knowledge been imported into India, whether by himself or 
by another person, 

shall be punishable with imprisonment which may extend to ten 
years and shall also be liable to fine. 

COMMENT. — ^This section makes it an offence (1) to import into British India 
from any country outside India a girl imder the age of twenty-one years with the 
intent or knowledge specified in the section, or (2) to import into British India from 
any Stage in India a girl under the age of twenty-one years who has been imported 
into such State from any country outside India with intent that she may be, or 
knowing it to be likely that she W'dl be, forced or seduced to illicit intercourse with 
any person. The Select Committee in their Report observ’ed : “The case of girls 
imported from a foreign country we propose to deal with by the insertion of a new 
section 366B in the Code. We are unanimously of opinion that the Convention 
will be substantially met by penalising the importation of girls from a foreign country. 
At the same time we have so worded the clause as to prevent its being made a dead- 
letter by the adoption of the course of importing the girl first into an Indian State. 

367. Whoever kidnaps or abducts any person in order that such 
Kidnapping or ab- person may be subjected, or may be so disposed of 

eubieof pMso'n grie- danger of being subjected to grievous 

vou» hurt, slavery, etr. hurt, or slavery, or to the unnatural lust of any 
person, or knowing it to be likely that such person will be so subjected 
or disposed of, shall be punished with imprisonment of either desefip* 
tion for a term which may extend to ten years, and shall also be liable 
to fine. 

368. Whoever, knowing that any person has been kidnapped or 
Wrongfully conuealing ^as been abducted, wrongfully conceals or confines 

mcn't''’’klLappeT*™or persou, shall be punished in the same manner 

abducted person. as if he had kidnapped or abducted such person 

with the same intention or knowledge, or for the same purpose as 
that with or for which he conceals or detains such person in confine- 
ment. 

COMMENT. — This section does not apply to the principal offender but to those 
persons who assist him in conceahng a kidnapped or abducted person. It refers 
to'some other parly who assists in concealing any person who has been kidnapped. 
A kidnapper cannot be convicted under tliE section.- This is one of those setions 
in which subsequent abetment is punislied as a substantive offence. 

369. Whoever kidnaps or abducts any child under the age of ten 

Kidnapping or ab- '"'i* intention of taking dishonestly 

y“aK“^wah‘^i™em*to moveable property from the person of such 

steal from its person. child, shall be punished with imprisonment of either 

1 Gazette of India, dated February “ Bannu Mai, (1926) 2 Luck. 249 
10, 1923, Part V, p. 79. 
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description for a term vfhicli may e.xteiid to seveji__v-_^rs. and sliali aUo 
be liable to fine. 

370 . Whoever imports, export--, removes, buys, sells or dispose; of 
any person as a slave.i or accepts, receive? or 
detains against his wiii any person as a slave. ‘ 
shall be punished with imprisonment of either des- 
eriptioii for a term which may extend to seven years . and shall also be 
liable to fine. 

COiDIEVr. — The sectltifis of tlie Code relatina or slaveiy irere enarteJ for 
the sajjj)r*---i'jn of -lavery. not onh- in its strict and proper sense. nj.ni,'ly. that 
conrlitjon whereby an aVrsolute :tri-i uniiinited power is eiven to the rna^-ter over 
the life, forturje and iiijcrty of tinother, but in any modified form where an absolute 
power is asserted over the liberty of another.* 

In^edients.— This section makes penal — 

/I; the importation, exportation, removal, buying-, setting, of a person as 
a sbive y 

i-Ij the rlisjrosa! of a person as a slave ; and 

(3j the acceptation, reception, or detention, of any person against his mil 
as a slave. 

1 . ‘.Ks a slave.’ — -Slave ’ is a creature -without any rights or any status what- 
soever. v.lio is or may bct-otiie the property of another as a mere chattel, the owner 
having absolute power of di'={iosal by sale, gift, or otherwise, and even of life or death, 
over the slave, without being responsible to any legal authority.’ 

There must be a setting or disposal of a person "as a slave" tli.it is, a 'ellinr 
or disprisal whereby one -who ilairas to have a property in the pieison as a slave 
transfeis tliat property to another.’ 

Buying girls for marriage. — Baying or importing girls with a view to marriage 
is not punishable under this section.* Where R, having obtained pos.^e-ssion ofD, 
a girl of eleven years of age, disposed of her to a third person for value, vv ith intent 
tiiat such person shoirld marry her. and such person received her with that intent, 
it was held that R could not be convicted of disposing of D as a slave under this 
hectiori.* 

C.ASEb. — Selling girl. — A kidnapped a Hindu girl and sold her to B, a Malio- 
medan; B made her a llahomedan, changed her name, supplied lier with food 
and clothes, but gave her no wages. She was employed in menial services, and 
was not allowed to leave the house. After staying thus for four years the girl 
escajicd. It was held that B was guilty of an offence under this section.*' 

Buying girl. — S transferred to A for Rs. 23 his rights in the person of B, a 
giri ot thirteen years. In a document in which the transaction was recorded, B 

* lUm Kuar, (1880) 2 .AU. 720, of 188 1. 

781, r.B. ’ ff«in Kuar, sup. 

’ I’er Stuart, C. J., in Itam Kuar, ' Hina SiKumlitr Buhhut, (1871) 
(1880) a All. 72.1, 720, r.n. 3 N. IV. P. 140. This has been pro- 

’ Per Oldfield, J., in iijid., p. 731, nouneed to be a most extraoidinary 

* llurla, (1807) P. R. No. 19 of decision by Stuart, C. J., in Ram iv»m ’ 
1807; (Janpal, (1884) P. R. No. 20 case, sup. 
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was described as a slave gir] purchased by S from P. It was held that A was guilty 
of buying B as a slave.* 

371. Whoever habitually imports, exports, removes, buys, sells. 

Habitual dealing in traffics Or deals in slaves, shall be punished with 

s'a™- transportation for life, or with imprisonment of 

either description for a term not exceeding ten years, and shall also 
be liable to fine. 

COMMENT. — ^The section is provided for the punishment of the slave-trader 
who is habitually engaged in the traffic of buying and selling human beings. The 
preceding section dealt with the casual offender. 

372. Whoever sells, lets to hire, or otherwise disposes of* any 

Selling minor for person Under the age of eighteen years^ with intent 

tioS°eic. P'Mhtu such person shall at any age be employed or 

used for the purpose of prostitution or illicit intercourse with any 
person or for any unlawful and immoral purpose,* or knowing it to be 
likely that such person will at any age be employed or used for any such 
purpose, shall be punished with imprisonment of either description 
for a terra which may extend to ten years, and shall also be liable to 
fine. 

Explanation 1 . — When a female under the age of eighteen years 
is sold, let for hire, or otherwise disposed of to a prostitute or to any 
person who keeps or manages a brothel, the person so disposing of such» 
female shall, until the contrary is proved, be presumed to have disposed 
of her with the intent that she shall be used for the purpose of prosti- 
tution. , 

Explanation II . — ^For the purposes of this section ‘illicit intercourse’ 
means sexual intercourse between persons not united by marriage or 
by any union or tie which, though not amounting to a marriage, is 
recognised by the personal law or custom of the community to which 
they belong or, where they belong to different communities, of both 
such communities , as constituting between them a gfmsi-marital relation. 

COMMENT. — This section requires : — 

(1) Selling, or letting to hire, or other disposal of a person. 

(2) Such person should be under the age of eighteen years. 

(3) The selling, letting to hire, or other disposal must ivith intent or know- 
ledge of likelihood that the person shall at any age be employed or used for 

(i) prostitution, or 

(ii) illicit intercourse with any person, or 

(iii) any unlawful and immoral purpose. 

Scope. — This section applies to males or females under the age of eighteen years.* 
It applies to a married or an unmarried female even where such female, prior to 


* Amina, (1884) 7 Mad. 277. 

p 

I. P. C.— 19 


* Kammu, (1878) P. R. No. 12 of 
1878. 
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sale or purchase, was leading an immoral life.*^ It also applies where the girl is a 
member of the dancing girl caste.® 

This section deals with one who sells a person under eighteen years ; the next 
section punishes one who buys such person. 

1. ‘Sells, lets to hire, or otherwise disposes of.’ — These words are the 
counterpart of the words “buys, hires or otherwise oljtains possession,” occurring 
in s. 373. The performance of «eiee linitiationl ceremony on a minor girl does not 
amount to her disposal.® The ceremony of tying a lalimani to a minor girl, worship- 
ping # basin of water by her and distributing food, is merely a preliminary step 
before the selling, letting out, or disposing of the girl for the purpose of prostitution, 
and is no offence under this section.* 

2. ‘Person under the age of eighteen years.’ — The section applies to all 
persons under eighteen years, whether males or females. 

3. 'With Intent that such person shall at any age be employed or used for 
the purpose of prostitution or illicit intercourse with any person or for any 
unlawful and immoral purr>ose. ‘ — It is necessary to shew that the accused 
intended that the person shal! be einployed/or an immoral purpose. The introduc- 
tion of the words ‘at any age’ takes away the defence that tliough a girl was made 
over to a prostitute it was not intended that she should actually be used for the 
purpose of prostitution until she had passed the age of eighteen years.® 

The word ‘prostitution’ is not confined to acts of natural sexual intercourse, 
but includes any act of lewdness. It means the surrender of a girl’s chastity for 
money. 

The words ‘illicit intercourse with any person’ are explained in Explanation 2. 
The accused cannot now rely on the plea that the girl was not destined for a life 
'Sif prostitution, but merely for a single act of sexual intercourse. Cases which laid 
down that no offence was committed if employment for prostitution was not habitual 
are no longer of any authority. 

Adoption of daughter by dancing girl. — Such adoption would be an offence 
if it was done with tlie intention or knowledge specified in the section. The burden 
of proof that the possession of the girl is not given to or obtained by a prostitute for 
leading an iimnoral life is on the person who gives the possession of such girl 
and the person wlio receives the girl under Explanation 1 to this section and s. 373. 

Dev dasi. — ^The dedication of minors to the service of a temple as dasis (servants) 
ainoimts to a disposal of such minors, knowing it to be likely that they will be used 
for the purpose of prostitution, witiun the meaning of this section.® 


373. Whoever buys, hires or otherwise obtains possession^ of any 
for person under the age of eighteen years with intent 
that such person shall at any age be employed or 
used for the purpose of prostitution or illicit intercourse with any 
person or for any unlawful and immoral purpose,^ or knowing it to 


Buying minor 
purposes of prostitu- 
tion, etc. 


* Ismail Kustmnkhan, (1906) 8 Bom. 
L. R. ‘230. 

® Ramanna, (1889) 12 Wad. 273. 
® Parmeshwari Rubbi, (1920) 22 Bom. 
L. R. 894. 

* Sahebava Birappa, {1923) 27 Bom. 
L. R. 1022. 


‘ Ramanna, (1889) 12 Mad. 273, 
and Karuna Baistobi (1894) 22 Cal. 
164, are therefore overruled. 

® (1881) 1 Weir 359, f.b.; Basava, 
(1891) 15 Mad. 75; Jaili Bhavin, 
(1869) 6 B. H. C. (Cr. C.) GO; Tippa, 
(1892) 16 Bom. 737. 
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be likely that such person will at any age be employed or used for any 
such purpose, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to ten years, and shall also be liable 
to fine._^ _ 

Easplanatiom I. — Any prostitute or any person keeping or managing 
a brothel, who buys, hires or otherwise obtains possession of a female 
under the age of eighteen years shall, until the contrary is proved, 
be presumed to have obtained possession of such female with the intent 
that she shall be used for the purpose of prostitution. 

Explanation II. — ‘Illicit intercourse’ has the same meaning as in 
section 372. w 

COMMENT. — This section and s. 372 conjointly punish both the giver as well 
as the leceiver ot a person under eighteen years for an immoral purpose. Both 
the sections relate to the same subject-matter The former contemplates ah offence 
committed by the person w ho sells, lets to hire, or otherwise disposes of any person 
under the age of eighteen years, with the requisite intent or knowledge The 
latter relates to the case of the person who buys, hires, or otherwise obtains possession 
of any person under the age of eighteen The first section stnkes at any bargain 
of the nature contemplated by it, whoever may be the party who sells or lets the 
person, even though it should be the father or mother or lawful guardian. The 
second stnkes at the bawds, keepers ot biothel and all others who fatten on the 
profats arising from the general prostitution of girls. 

Ingredients. — This section requires — 

1 Buying, hiring or otherwise obtaining possession of a person. 

2 The person should be under the age ol eighteen years 

3. The buying, hiring, or otherwise obtaming possession must be with intent 
or knowledge of hkeUhood that the person sha'i at any age be employed or used for 

(i) prostitution, or 

(ii) illicit intercourse, or 

liii) any unlawful and immoral purpose. 

Explanation — In order that the presumption under this Explanation should 
take effect, it lo necessary that the accused should be a prostitute or should be 
keeping or managing a brothel at the time he or she obtains possession of a girl.i 

I. ‘Buys, hires or otherwise obtains possession.’ — The Bombay High 
Court has held that it is not essential to the offence that buying, luring or otherwise 
obtaining ot the possession of the person should be fiom a third person The 
language of the section is quite applicable to an agreement or understanding come 
to with the person without the mtervention of a third person, and the vice against 
which the section is directed is certainly not of any less enornuty in the latter caac. 
The offence is complete so soon as the obtaining possession of the person with the 
requisite mtention or knowledge specified in the section is accomplished . A person 
who steals a mmor girl undei eighteen years of age with the requisite mtention obtains 
possession of her withm the meamng of the section.® Because an offence undei s. 
372, which is aimed at disposing of a girl, necessarily involves two parties to the 

® Banubai ham, (1942) 45 Bom. ® Bhagchand, (1934) 36 Bom. L. R 
L. R. 281, F B. f 379, 58 Bom. 498. 
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transaction, it does not follow that an offence under this section, which is aimed at 
obtaining possession, must involve two parties.' 

This section does not specify the nature of the possession, nor its duration, nor 
intensity. It merely specifies the object, namely, prostitution or illicit intercourse. 
Whether, in each case, the possession is such as to he consistent with the purpose 
or intention or knowledge of prostitution or illicit intercourse is the only test wliieli 
in law is necessary and sufficient, ^^^le^e, therefore, a brothel- keeper alloved 
a eir! under eighteen years of age to visit the brothel for t\vo or three hours in the 
night, and allowed her to prostitute herself to customers for money, it was Iield that 
the brothel-keeper was guilty of an offence under this section.' The term “possession” 
means something more than the obtaining of possession of a girl by a man for a single 
act of sesTial intercourse. It denotes definite control over the person of vlioin 
possession is obtained. It indicates possession rvith a power of disposal.' The 
Calcutta High Court has dissented from this view and held that the section has no 
application to a case where the accused obtains possession of a girl with the intention 
of having illicit intercourse with her himself. The word ‘possession’ implies some 
sort of control. When a girl elopes with another of her own accord and there is 
nothing to show that she cannot leave him at any moment the man cawiot be said 
to have possession of the girl.' 

2. ‘Person under the age of eighteen years with intent that such person 
shall at any age be employed or used for the purpose of prostitution or 
Illicit intercourse with any person, etc.’ — ^The age limit was raised to eighteen 
years by Act V of 1924. 

The introduction of the words ‘at any age’ indicates tiiat the offence is com- 
mitted even if the employment of the person for immoral purpose is to take place 
after the completion of eighteen years, that is. at any time. 

The words ‘illicit intercourse’ are explained in Explanation 2 to s. 3T2. See 
comment on s. 372. 


374. Whoever nnlawfuUy compels any person to labour against 
Unlawful oompuisory *^0 Will of that pcrson, shall be punished with 
imprisonment of either description for a term which 
may extend to one year, or with fine, or with both. 


COMMENT, — ^This section is intended to put a stop to the practice of forcedlabour 
which was and is till to a certain extent in vogue in this country. It requires — 

(1) Unlawful compulsion of any person. 

(2) The unlawful compulsion must be to labour against the will of that person. 

This section is aimed at the abuses arising from forced labour whicli ryots weie 

in former times compelled to render to great landholders. 

Where the accused induced the complainants, who, he alleged, vere indebted to 
him in various sums of money, to consent to live on his preinises and to work off 
their debts, and the complainants were to, and did in fact, receive no pay, but 
were fed by the accused as his servants, and he insisted on their working for him, 
and punished them by beating them if they did not do so, it was held tluit he was 
not guilty under this section though his act came within s. 332.' 


' Gordhan KuHdas, (1941) 43 Bom. 379, 58 Bom. 498. 

L. K. 847, [1942J Bom. 7. ' Jatemdra Mohan Das, [1937] 2 

* Vithabai Sukha, (1928) 30 Bom. C.aL 187. 

L. R. 613, 52 Bom. 403. ' Madan Mohan Biswas, (1892) 19 

® Bhagchand, (1934) 36 Bom. L. R. Cal. 572. 
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Of Rape. 

375. A man is said to commit “rape” who, except in the ease 

nape. hereinafter excepted, has sexual intercourse with 

a woman under circumstances falling under any of the five following 
descriptions ; — 

Firsl. — ^Against her will. 

Secondly. — -Without her consent. 

Thirdhj. — With her consent, when her consent has been obtained by 
putting her in fear of death, or of hurt. 

Fourthly. — ^With her consent, when the man knows that he is not her 
husband, and that her consent is given because she believes that he is 
another man to whom she is or believes herself to be lawfully married. 

Fifthly. —With or without her consent, when she is under fourteen 
years of age. '' ’ 

Explanation. — Penetration is sufficient to constitute the sexual 
intercourse necessary to the offence of rape. 

Exception. — Sexual intercourse by a man with his own wife, the wife 
not being under thirteen years of age, is not rape. 

376. Whoe ver commits rape shall be punished with transporta- 

tibn for life, or with imprisonment of either descrip- 

Punishment for rape. ^ term which may e.xtend to ten years. 

and shall also be liable to fine, unless the woman raped is his own 
wife and is not under twelve years of age, in which case he shall be 
punished with imprisonment of either dgscription for a term which may 
extend to two years, or with fine, or with both. 

COMMENT Ingredients. — The section requires two things : — 

(1) Sexual intercourse by a man with a woman. 

(2) The sexual intercourse must be under circumstances falling" under any of 
the five clauses of the section. 

Second clause. — It is no defence that the woman consented after the act.' 

Sexual intercourse with Idiot or drunken person. — WTiere a man had carnal 
knowledge of a girl of irabecUe mind, and the jury found that it was without her 
consent, she being incapable of gi'ving consent from defect of understanding, it 
was held that this amounted to rape.* '"'Where the accused made a woman quite 
drunk, and whilst she was insensible violated her person, it was held that this offence 
was committed. = / 

Passive non-resistance or consent obtained by fraud. — If a girl does not 
resist intercourse in consequence of misapprehension, this does not amount to a 
consent on her part. Wliere a medical man, to whom a girl of fourteen years of age 
was sent for professional advice, had criminal connection with her, she making no 

* 1 Hawk. P. C., c. 16, s. 7, p. 122. * CampKn, (1845) 1 Cox 220. 

* Fletcher, (1859) 8 Cox 131. 
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resistance from a bona fide belief that he was treating medically, it was held that 
he was guilty of rape.^ The accused, who was engaged to give lessons in singing 
and voice production to a girl of sixteen years of age, had sexual intercourse with 
her under the pretence that her breathing was not quite right and that he had 
to perform an operation to enable her to produce her voice properly. It w’as held 
that he was guilty of rape.^ 

Fifth clause, — There may be cases in w'hich the check of the law may be necessarj' 
to restrain men from taking advantage of their marital right prematurely. Instances 
of abuse by the husband in such cases will fall under this clause. The age limit 
was raised to fourteen years by Act XXIX of 1925, s. 2. 

Explanation. — The only thing to be ascertained is whether the private parts of 
the accused did enter into the person of the woman. It is not necessary to enter 
into any nice discussion as to how far they entered.® 

Exception. — The age limit was raised to thirteen years by Act XXIX of 1925. 
s. 2. A man cannot be guilty of rape on his own wife when she is over the age of 
thirteen years, on account of the matrimonial consent she has given which she 
carmot rrf-tract. But he has no right to enjoy her person without regard to the 
question of safety to her.* 

Indecent assault is not attempt to commit rape. — Indecent assault upon .a 
woman does not amount to an attempt to conunit rape, unless the Court is satisfied 
that there w'as a determination in the accused to gratify his passions at aU events, 
and in spite of all resistance.® 

English law. — A boy under fourteen years of age cannot be convicted of rape. 
The rule of common law is that in regard to the offence of rape malitia non supplet 
eelatem ; a boy under fourteen is under a physical incapacity to commit the offence. 
This presumption has no application to India.' A boy under fourteen can be 
convicted in England of an indecent assault under the Criminal Law Amendment 
Act.’ 

Corroboration of testimony. — In a case of rape it is generally unsafe to comdet 
upon the uncorroborated testimoi»y of the prosecutrix. It is open to a juiy' to 
convict without corroborating evidence, ifthey considersafe todoso, and it willnot 
necessarily be illegal for a Court to do so if there are special circumstances justifying 
such a course.' Where rape has been committed on a child of tender years there is 
no rule of law requiring corroboration from an independent source of the evidence 
of the child as to the identity of the accused.' 


Of Unnatural offences. 

Whoever voluntarily has carnal intercourse against the order 
of nature wuth any man, woman or animal, shall 
be punished with transportation for life, or with 
imprisonment of either description for a term which may e.xtend to ten 
years, and shall also be liable to fine. 


377 , 


Unnatural offences. 


1 William Case, (1850) 4 Cox 220. 

' Williams, [1923] 1 K. B. 340. 

' Allen, (1839) 9 C & P. 31. 

* Hurree Mohun Mylhee, (1890) 18 
Cal. 49. 

' Shankar, (1881) 5 Bora. 403. 


» Paras Bam, (1915) 37 All. 187. 

’ 48 & 49 Vic. c. 69, ss. 4, 9; 

Williams, [1893] 1 Q. B. 320, 

* Surendranath Das, (1933) 62 Cal. 
534; Conroy, [1945] Nag. 226. 

• Bishram, [1945] Nag. 523. 
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Explanalion . — Penetration is snffieient to constitute the carnal inter- 
course necessary to the offence described in this section. 

COMJIENT. — This section is intended to punish the offence of sodomy, buggery 
and bestiality. The offence consists in a carnal knowledge committed against the 
order of nature by a man with a man, or in the same unnatural manner with a woman, 
or by a man or woman in any manner with the beast. 


CHAPTER XVII. 

. Of Offences Against Pkopeety. 

1. ’’ Theft (s. 378). 

2. Extortion (s. 383). 

Robbery (s. 390). 

d. Dacoity (s. 391). 

^ Criminal Misappropriation of Pro- 
^ petty (s. 403). 

0. Criminal Breach of Trust (s. 405). 

Of Theft. 

378. Whoever, intending to take dishonestlyi any moveable pro- 
Theft. perty^ out of the possession of any person’ -without 

that person’s consent,* moves that property* in order to such taking, 
is said to commit theft. ^ 

Explatiation J,® — A thing so long as it is attached to the earth, not 
being moveable property, is not the sujiject of theft: but it becomes 
capable of being the subject of theft as soon as it is severed from the 
earth. 

Explanation 2.— A moving effected by the same act -which effects 
the severance may be a theft. 

Explanation 3. — A person is said to cause a thing to move by removing 
an obstacle which prevented it from moving or by separating it from 
any other thing, as well as by actually moving it. 

Explanation 4. — ^A person, who by any means causes an animal to 
move, is said to move that animal, and to move everything which, 
in consequence of the motion so caused, is moved by that animal. 

Explanation 5. — The consent mentioned in the definition may be 
express or implied, and may be given either by the person in posses- 
sion, or by any person having for that purpose authority either express 
or implied. 


7. 

8 . 
9. 

'I 


Recei-ving of Stolen Property 
(ss. 410-11). 

Cheating (s. 415). 

Fraudulent Deeds (ss. ^421-424). 
Mischief (s. 425). ^ 

Criminal Trespasjtifs. 441), 


1 
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ILtUSTHATIONS. 

(a) A cuts down a tree on Z’s ground, with the intention of dishonestly taking 
the tree out of Z’s possession without Z’s consent. Here, as soon as A has severed 
the tree in order to such taking, he has eonunitted theft. 

(V) A puts a bait for dogs in his pocket, and thus induces Z’s dog to follow it. 
Here, if A’s intention be dishonestly to take the dog out of Z’s possession without 
Z’s consent, A has committed theft as soon as Z’s dog has begun to follow A. 

(c) A meets a bullock carrying a box of treasure. He drives the bullock in a 
certain direction, in order that he may dishonestly take the treasure. As soon .as 
the bullock begins to move, A has committed theft of the treasure. 

(d) A being Z’s servant, and entrusted by Z with the care of Z’s plate, dis- 
honestly runs away with the plate, without Z’s consent. A has committed theft. 

(e) Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, 
tin Z shall return. A carries the plate to a goldsmith and sells it .Here the plate 
was not in Z’s possession. It could not therefore be taken out of Z’s possession, 
and A h^s not committed theft, though he may have committed cripiinal breach of 
trust. ‘ 

(/) A finds a ring belonging to Z on a table in the house which Z occupies. Here 
the ring is in Z’s possession, and if A dishonestly removes it, A commits theft, 

(g) A finds a ring lying on the high-road, not in the possession of any person. 
A, by taking it, commits no theft, though he may commit criminal misappropriation 
of property. 

(A) A sees a ring belonging to Z lying on a table in Z’s house. Not venturing 
to misappropriate the ring immediately for fear of search and detection, A liides 
the ring in a place where it is highly improbable that it will ever be found by Z, 
Wltii the intention of taking the ring from the hiding place and selling it when 
the loss is forgotten. Here A, at the time of first moving the ring, commits theft. 

(j) A delivers his watch to Z, a jeweller, to be regulated. Z carries it to his 
shop. A, not owing to the jeweller jny debt for which the jeweller might lawfully 
'detain the w-atch as a security, enters the shop openly, takes his watch by force 
out of Z’s hand, and carries it away. Here A, though he may have committed 
criminal trespass and assault, has not committed theft, inasmuch as what he did 
was not done dishonestly. 

(j) If A owes money to Z for repairing the watch, and if Z retains the watch 
lawfully as a security for the debt, and A takes the watch out of Z’s possession, 
with the intention of depriving Z of the property as a security for his debt, he commits 
theft, inasmuch as he takes it dishonestly. 

ft) Again, if A, having pawned his watch to Z, takes it -out of Z’s possession 
without Z’s consent, not having paid what he borrowed on the watch, he conrmits 
theft, though the watch is his own property inasmuch as he takes it dishonestly. 

(!) A takes an article belonging to Z out of Z’s possession without Z's consent, 
with the intention of keeping it until he obtains money from Z as a reward for its 
restoration. Here A takes dishonestly ; A h-as therefore committed theft. 

(m) A, being on friendly terms withZ, goes into Z’s library in Z’s absence, and 
takes away a book wdthout Z’s express consent, for the purpose merely of reading 
it, and with the intention of returning it. Here, it is probable that A may have 
conceived that he had Z’s implied consent to use Z’s book. If this was A’s impression, 
A has not committed theft. 
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(w) A asks charity from Z’s wife. She gives A money, food and clothes, whicli 
A knows to belong to Z, her husband. Here it is probable that A may conceive 
that Z’s wife is authorised to give away alms. If this was A’s impression, A has 
not committed theft. 


'o) A is the paramour of Z’s wife. She gives A valuable property, which A 
knows to belong to her husband Z, and to be such property as she has not authority 
from Z to give. If A take^the property dishonestly, he commits theft. 

A, in good faith, be lieving property belonging to Z to be A’s own property, 
takes that property out of B’s possession. Here, as A does not take dishonestly, 
he does not commit theft. 

379. Whoever commits theft shall be punished with imprisonment 
Punishment tor theft, of either description for a term which may extend 
to three years, or with fine, or with both. 

COMMENT. — The offence of theft under the Penal Code differs materially from 
the offence known as larceny in the English law. 

Larceny rs the wilful and wrongful taking away of the goods of another against 
is consent and with the intent to deprive him permanently of his property. 
Differences between larceny and theft. — (I) Under larceny, the stolen property 
should be the property of some one ; whereas imder theft it should be in the posses- 
sion of some one. 


(2) Under theft, everything becomes its object which is moveable, i.e., capable 

of being severed fr om its place. Hence, it is theft to sever and remove things 
which are attached to the ground, such as trees, vegetables, etc. In larceny, no 
•offence is committed if the objects removed “savour of the reality, and are, at 
the time they are taken, part of the freehold.’’ . ^ 

(3) Under larceny, it is necessary to show an intention to appropriate a chattel 
and evercise entire dominion over it. If it be taken with the intention of making 
a temporary use of it only, and then of letting the owner have it again, there is no 
larceny.^ Under theft, it makes no difference that the person does not intend to 
assume entire dominion over tlie property taken, or to retain it permanently. 

(4) Under larceny, it must be shown that the taking was against the person’s 
consent and was not only -wrongful and fraudulent, but was also “without any 
colour of right”; under theft, it will be sufficient to show that it was without 
hiB consent. 


(3) To constitute theft it is not necessary to prove that the thief ever had the 
stolen thing in his power; but there can be no larceny even if there has been an 
actual removal, if the olfender never had the thing in his power. 

(6) Theft may be committed though the person from whom the thing is taken 
has no title thereto; in tlie case of larceny the alleged owner should have some 
(general or special) ownership of it, and it must have been taken out of the owner’s 
•£ictiia) or constructive possession. 

Ingredients.— In order to constitute theft five factors are essential 

(1) Dishonest intention to take property ; ; 

(2) the property must be movable ; 

(3) it should be taken out of the possession of another pemon ; ' 

(4) It should be taken without the consent of that penson ; and 


^ ^ Trebilcuck, (1858) 27 L. J. M. C. 103. 
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if 5) tlitrre must he some renuiva! oi l!ie property in fleder to aocomplish the 
tafcfisg of it, 

1. ‘iBteading to tafee dishonestfy,’ — Intention is the gist of the olfence. 
The intetitioa to take dL-honestly exists when the taker intends to cause wrongful 
gain to one person or wrongfijl fe>ss to another person. Where, therefore, the 
seeiised, acting buna fide in the interests of bis ^nployers, Bading aparty of Sshermea 
poaching oo his master's fisheries, took charge of the nets and retained possession 
of them, pending the orders of his employers, if was held that he was not guilty 
of theft.’ Where a respectable person jnst pinches away the cycle of another 
person as his own eyc-k at the time was missing, and brings it back and the important 
elerncKt of trrirninai intention is crrmpletely absent and he did not intend by his 
act to cause wrongfal gain to himself it does not amount to theft.* 

The intention to take dishoiiesth’ must exist at the time of the moving of the 
Iiroperty [ride ill, fA) ]. The taking must be dishonest. It is not necessary that 
the taking must cause wrongful gain to the taker, it will suffice if it causes wrongful 
loss to the owner.* Thus, where the accused took the complainant's three cows 
against Ifcr will and distributed them among her creditors, he was foundguilty of 
stealing.* It makes no diffcrency in the accused’s guilt that the act was not intended 
to procure any personal benefit to himself. Could it be said that a servant would 
not he guilty of theft if he were to deliver over his master's plate to a pressing tailor, 
and tell him to pay himself? If the act done was not done animo fiirandi, it will not 
amount to theft. It i.s no more stealing than it will be to take a stick out of a man's 
hand to beat him with it.’ 

Taking need not be with intent to retain property permanently. — It is not 
necessary that the taking should be permanent or with an intention to appropriate 
tile \hing taken’ [ridf ill. (1) ]. There may be theft without an intention to 
deprive the owner of the property i^ermanently. In this respect the Penal Code 
differs from the English law. Where, therefore, a person snatched away some 
hooksfrom a boy as he came out of school andtold him that they would be returned 
when he came to his house, it was held that he was guilty of theft.* 

Bona fide dispute. — Where property is removed in the assertion of a contested 
claim of right, however ill-founded that claim may be, the removal thereof does 
not constitute theft.* WTiere the question in dispute between two parties was 
whether the sale of a mahat (village) carried within its ambit the sale of certain trees 
and the servant of one of the parties cut and removed the trees under his master's 
orders under the bona /tde belief that they belonged to his master, it was held that the 
servant was not guilty of theft.* The dispute as to ownership must be tona Jide. 
A mere colourable pretence to obtain or keep possession of property does not avail as a 
defence.'* It Is not theft if a person, acting under a mistaken notion of law, and 
believing that certain property is bis, and that be has the right to take the same, 

* Nobin Chunder Holdar, (1866) 6 Cal. 1017, f.b.; Nagappa, (18S0) 15 

W. R. (Cr.) 79. Bom. 344. 

* Pameshwar Singh, (1936) 12 Luck. ’ Naushe AU Khan, (1911) o* 

92. AU. 89. 

* JAadra, [1946] Xag. 326. * Algarasaxcmi Tevan, (1904) 28 

* Madareo Chowkeedar, (1865) 3 W. Mad. 304. 

K. (Cr.) 2. » Pamzani, (1943) 19 Luck. 399. 

’ Ratlei/, (1 872) L. R. 1 C. C, R. 347. '» Arjan AH, (1916) 44 Cal. 60; 

* Sri Churn C'hungo, (1895) 22 Hartwm Singh, (1923) 5 Lah. 56. 
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until payment of the balance of some money due to him from the vendor, removes 
such property from the possession of the vendee. 

Mistake. — When a person takes another man’s property believing under a mis- 
take of fact and in ignorance of law, that he has a right to take it, he is not guilty 
of theft because there is no dishonest intention, even though he may cause wrongful 
loss.® It is not theft if a person acting under a mistaken notion of law, and believing 
that certain property is his, and that he has the right to take the same, until payment 
of the balance money due to him from the vendor, removes such property from the 
possession of the vendee.® 

Stealing one’s own property. — A person can be convicted of stealing his own 
property if he takes it dishonestly from another : see iUs. (j) and (k). Where 
the accused took a bundle belonging to himself, which was in the possession of a 
police constable and for whieli the constable was accountable, it was held that 
the constable had special property in it and that therefore the accused was guilty 
of theft.* The accused could have been excused only on the ground that he acted 
in an honest assertion, that is, in good faith, of his own right. But his furtive action 
excluded this supposition. He could not reasonably have supposed thSjt he was 
legally warranted in taking possession as he did. 

Liability of servant for act done at master’s bidding. — A servant is not 
guilty of theft when what he does is at his master’s bidding, unless it is shown 
that he participated in his master’s knowledge of the dishonest nature of the acts. 
There must be some evidence from which such knowledge on the part of the servants 
can be inferred.® 

Cases Dishonest intention. — The accused was the brother of a farmer or 

contractor of a public ferry. He seized a boat belonging to the complainant while 
conveying passengers across the creek which flowed into the river at a point witijjjii 
three miles from the public ferry. His intention was apparently to compel persons 
who had to cross the creek to use the ferry in the absence of the complainant’s 
boat, and thereby increase his brother’s income derived from fees to be paid by 
passengers crossing the creek. The accused# had no reason to believe that he 
was justified in seizing the boat. It was held that he was guilty of theft, though it 
was not his intention to convert the boat to his own use, or deprive the complain- 
ant permanently of its possession.® Where the accused was found to have loosed 
the complainant’s cattle at night from a cattle pen, and to have driven them to 
the pound with the object of sharing with the pound keeper the fees to be paid for 
their release, it was held that he was guilty of theft.® The accused, an employee 
of a steamer company, whose business it was to check the tickets of passengers, 
asked to see the complainant’s ticket but the complainant not having got one, the 
accused took possession of his umbrella as security that he might be compelled to 
pay his fare. It was held that he was not guilty of theft.* Where an electric 
kettle was given to a repairer for repairs, and he did not complete the work within 
the stipulated period, or even within a reasonable time thereafter, and the owner 
forcibly removed the article from the repairer’s shop, without payment of the 
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■um demanded by the latter for work already done to it, it was held that the owner 
was not guilty of theft, as his intention was not to cause wrongful loss to the repairer, 
or wrongful gain to himself, within s. 24, but to recover his property after the lapse 
of a reasonable time.^ 


Removal of debtor’s property by creditor to enforce payment of debt.— 
A creditor who took movable property out of his debtor’s possession, without 
his corrsent, with the intention of coercing him to pay his debt, was held to have 
committed theft.® The accused, a ship-owner, alleging that money was due to 
him on account of certain transactions with the complainant, seized the complain- 
ant’s goods which were in transit to another ship-owner and detained them. It 
was held that he was guilty of theft.® Where the accused, without the consent of 
the complainant who owed him Rs. 2, removed the complainant’s two bullocks 
worth Rs. 65, which %vere grazing by the side" of a stream, to liis own house, and 
when the complainant asked him to release them told him that he would do so 
when the money was paid, it was held that the accused was guilty of theft.* 
Obtaining cigarette from automatic box. — Against the wall of a public 
passage I^as fixed what is known as an ‘automatic box,’ the porperty of a company. 
In such box was a slit of suEBcient size to admit a penny piece, and in the centre 
of one of its sides was a projecting button or knob. The box was so constructed 
that upon a penny piece being dropped into the slit and the knob being pushed 
in, a cigarette would be ejected from the box on to a ledge which projected from it. 
The accused dropped into the slit in the box a brass disc, about the size and shape 
of a penny, and thereby obtained a cigarette, which he took to the other accused. 
It was held that the accused were guilty of larceny.® 

2. ‘Moveable property. ’ — Explanations 1 and 2 state that things attached to 
thejand may become movable property by severance from earth, and that the act 
St severance may of itself be theft [vide ill. (a) ]. Thus, the thief who severs and 
carries away is put in exactly the same position as if lie carried away what had 
previously been severed. A sale of trees belonging to others and not cut down 
at the time of sale does not constitute theft.' But removal of a man’s trees blown 
down by a storm amounts to theft.’ 

It is not necessary that the thing stolen must have some appreciable value. 
Cases. — Earth and stones. — Cart-loads of earth' or stones* quarried and carried 
away from the land of another are subject of theft. 

Timber. — Extraction of teak timber without licence amounts to theft of Govern- 
ment timber.*' 


Salt. — Salt spontaneously formed on the surface of a swamp appropriated by 
Government,** or in a creek under the supervision of Government,*® is subject of 
theft ; but not that which is formed on a swamp not guarded by Government.” 
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Human body. — A human body whether living or dead (except bodiess, or portions 
thereof, or muminies, preserved in museums or scientific institutions) is not moveable 
property. ‘ 

Gas. — A, having contracted with a gas company to consume gas and pay according 
to meter, in order to avoid pajdng for the fullquantity of gas consumed, introduced 
into the entrance pipe another pipe for the purpose of conveying the gas to the 
exit pipe of the meter and so to the burners, for consumption without passing 
through the meter itself. The entrance pipe was the property of A, but he had not 
by his contract any interest in the gas until it passed tlirough the meter. It waa 
held that A was guilty of larceny.* 

Water. — Water supplied by a water company to a consumer, and standing in 
his pipes, may be the subject of larceny.* Water when conveyed in pipes and so 
reduced into possession can be the subject of theft;* but not water rimning freely 
from a river through an open channel made and maintained by a person.* 

Animals. — Bull. — A bull dedicated to an idol and allowed to roam at large is 
not res nuUius (thing belonging to no one) but it remains the property of the trustees 
of the temple, and can become the subject of theft;® but not a bull set at large in 
accordance with a religious usage.’ 

Peacock. — A peacock tamed but not kept in confinement is the subject of theft.* 
So is the case with pigeons kept in dovecote and partridges. 

Fish. — Fish in an ordinary open irrigation tank,® or in a tank not enclosed on 
all sides but dependent on the overflow of a neighbouring channel,’® or in a public 
river or creek, the right of fishing in which has been let out,” are ferce natures and 
not subject of theft. If the water in an irrigation tank has gone so low as not to 
permit the fish leaving the tank then they may be subject of theft.” Similarly, 
fish in an enclosed tank are restrained of their natural liberty and liable to be t^% 
at any time according to the pleasure of the owner, and are, therefore, subject of 
theft.’® 


3. ‘Out of the possession of any perspn.’ — The property must be in the 
possession of the prosecutor.” Thus, there can be no theft of wild animals, birds, 
or fish, while at large, but there can be a theft of tamed animals. Similarly, where 
property dishonestly taken belonged to a person who was dead, and therefore in 
nobody’s possession, or where it is lost property without any apparent possessor, 
it is not the subject of theft, but of criminal misappropriation [vide ill. (g)]. It is 
sulficient if property is removed against his wish from the custody of a person who 
has an apparent title, or even colour of right to such property.’* 
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The authors of fhe Code remark : “We believe it to be impossible to mark 
■with precision by any words, the circumstances -n-hich constitute possession. 
It is easy to put cases about -which no doubt whatever exists, and about which the 
language of lawyers and of the multitude would be the same. It will hardly he 
doubted, for example, that a gentleman’s watch lying on the table in his room is 
in bis possession, though it is not in his hand, and though he may not know whether 
it is on his -writing-table or on his dressing-table. As little will it be doubted that 
a watch which a gentleman lost a year ago on a journey, and which he has never 
heard of since, is not in his possession. It will not be doubted that -svbcn a persoD 
gives a dinner, his silver forks, while in the hands of his guests, are still in his pos- 
session : and it will be as little doubted that his silver forks are not in his posses-sioD 
■when he has deposited them with a pawnbroker as a pledge. But beUveen these 
extreme cases lie many cases in which it is difficult to pronounce, with contidenee, 
either that property is or that it is not in a person’s possession."*^ 

A movable thing is said to be in the possession of a person when he is so situated 
with respect to it that he has the power to deal with it as owner to the exclusion of 
all other'prersons, and when the circumstances are such that he may be presumed to 
intend to do so in ease of need.^ 

‘Any person.’ — Tlie person from whose possession the property is taken may 
or may not be the owner of it and may have his possession either rightful or wrongful. 
Mere physical control of the person over the thing is quite enough [I’lde ills, (j) 
and. (fc) ]. 

Attachment. — Theft can be committed bj' the mvner of property' under attach- 
ment by removing it.“ The removal of crops standing on land attached and 
taken possession of by the Court under s. 145, Crjminal Procedure Code, amounts 
tw theft.* MTiere a judgment-debtor, whose standing crops -were attached, har- 
vested them while the attachment was in force, it was held that he could not be 
convicted of theft but of offences under ss. 424 and 40.3.* 

Custody of receiver. — Where property has been taken possession of by a receiver 
in insolvency in the bona fide belief that it is property belonging to the insolvent, 
any person who takes such projrerty from the possession of the receiver is guilty 
of theft, even though he may claim to be the owner thereof.* The remedy of the 
true owner would be to move the Court under s. 68 of the Provdncial Insolvency 
Act to reverse or modify the act or decision of the reciever, and not to take the law 
into his own hands. 


Joint possession. — Where there are several joint owners in joint possession, 
and any one of them dishonestly takes exclusive possession, he would be guilty of 
theft.’ Similarly, if a coparcener dishonestly takes the separate property- of another 
coparcener, it amounts to theft.® 

Gases. — Taking out of the possession of another person. — The complainant 
washed a carpet at the village tank and hung it up there to dry. The accused 
dishonestly took the same away. It was held that the carpet had never left the 
complainant’s possession, and this offence was committed.® Where the complainant 
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had an apparent title as tenant of the land together with long possession, and he 
had on the strength of this raised the crops which the accused removed, it was 
held that the accused was guilty of theft because he was not justified in taking 
the law into his own hands, even if he was entitled to hold the land, as he was not 
in actual possession of them.* 

Where a person takes a lorry on hire-purchase system from a company which 
under the agreement had reserved the right of seizing the bus in the event of 
default in payment of instalments, and default is made, then the company is not 
entitled to retake possession of the lorry by force or by removing it from the hands 
of the purchaser’s servants who had no authority, express or implied, to give any 
consent. If the company or its agents do so they are guilty of an offence under 
this section. The question whether ownership had or had not passed to the purchaser 
is wholly immaterial as this section deals with possession and not ownership. The 
legal possession of the lorry was vested in the purchaser and the company were not 
entitled to recover possession of the lorry, even though default in payment of any 
instalments had taken place, without the consent of the purchaser. ^Possession 
of the driver and the cleaner was the possession of their master and they ‘were not 
competent to give consent on behalf of the master.* 

4. ‘Consent. ’ — The thing stolen must have been taken without the consent of 
the person in possession of it. Explanation S says that consent may be express 
or hnplied, and may be given either by theperson in possession, or by any person 
having for that purpose authority either express or implied [vide ills, (m) and (n)j. 
But the consent given under improper circumstances will be of no avail [uide ill. (o) ], 

Gases. — A sought the aid of B with the intention of committing a theft of the 
property of B’s master. B, tvith the knowledge and consent of his master, ,a^d 
for the purpose of procuring A’s punishment, aided A in carrying out his object. 
It was held that as the property removed was so taken with the knowledge of the 
owner, theft was not committed, but A was guilty of abetment of theft.* Really 
speaking, the owner did not consent to the dishonest taking away of the property. 
He merely assisted the thief in carrying out the latter’s dishonest intention. C/ 
iUs. (m), (n) and (o). The thief had no knowledge of the owner’s act and it could not, 
therefore, be construed as a consent. 

The accused suggested to a servant of the prosecutrix a plan for the commission 
of a robbery by the accused at the shop of the prosecutrix. The servant, pretending 
to agree to the accused’s suggestion, lent the keys of the shop to the accused, who 
made duplicate keys, with one of which, on a day arranged with the servant, the 
accused unlocked a padlock attached to the outer door and entered the shop where 
he was arrested. The prosecutrix had been informed by the servant of the accused’s 
plan and knew that he intended to enter the shop on the day in question. The 
accused was convicted on an indictment which charged him with having broken 
and entered the shop with intent to steal therein. It was held that "the conviction 
was right notwithstanding that the prosecutrix knew that the appellant had been 
supplied with the means of breaking and entering by her servant.* 

Unauthorised consent. — Possession of wood by a Forest Inspector, who is a 
servant of Government, is possession of the Government itself and a dishonest 
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removal of it, without payment of the necessary fees, from his possession, albeit 
■with his actual consent, was held to constitute theft as consent was unauthorised 
and fraudulent.^ 

5. ‘Moves that property. ’ — The offence of theft is completed when there is a 
dishonest moving of the property, even though the property is not detached from 
that to which it is secured. The least removal of the thing taken from the place 
where it -ivas before is a sufficient asportation though it he not quite carried oft. 
It is not necessary that the property should have been remor-ed out of its owner’s 
reach or carried away from the place in which it ■was found. Upon this principle 
the guest, who having taken off the sheets from his bed with an intent to steal 
them carried them into tlie hall, and was apprehended before ^Iie could get out 
of the house, was adjudged guilty of larceny. So also was he, who har-ing taken 
a horse in a close with intent to steal it, was apprehended Ijefore he could get it 
out of the c!ose.“ 

Explanations 3 and 4 state how ‘nwving’ could be effected in certain cases. Illus- 
trations (^1 and (c) elucidate the meaning of Explanation 4. 

Cases.” — The accused being in the employ of Govemnrent in the Post Office 
Department, while assisting in the sorting of letters, secreted two letters with tlie 
intention of handing them to tlie delivery peon and sharing with him certain money 
payable upon them. It was held that he was guilty of theft and of an attempt 
to commit dishonest misappropriation of property.® A Government correspondence 
in which accused Nos. ‘J and 3 were interested was removed by accused No. 1 from 
thehouse of a clerk, with whom it was kept by his superior officer, during the absence 
of the clerk from his house without any one’s consent. The correspondence iias 
left for some time by accused No. 1 with the pleader of accused Nos. 2 and 3. Ivater 
a*EtliSed No. 1 brought it back and stealthily replaced it from where it was taken. 
It was held that accused No, 1 was guilty of theft as he removed tlie correspondence 
without the con-sent of its custodian though such removal was tempoi’ury, and 
accused Nos. 2 and 3 wore guilty' of abetment of theft.® Wliere the accused was 
found to have cut the string which,, fastened a neck ornament to coniplninant’s 
neck and to have forced the ends of the ornament slightly apart in order to remove 
the same from her neck with tlue result that in the struggle that ensued between 
her and the accused it fell from her neck and was found on the bed later on, it^vas 
held that there had been a sufficient ‘moving’ of tlie ornament to constitute left.® 

Where the accused lifted up a bag from the bottom of a boot of a eoacli, but 
was detected before he had got it out, and it did not appear that it was entirely' 
removed from the space it at first occcupied in the hoot, but he raising it from 
the bottom had completely removed each part of it from the space that specific 
part occupied, it was held that tliis was a complete a.sportation \V here the seivant 
of a tallow-chandler removed fat belonging to his master from the room in wliicli 
it was kept to a room where his master was accustomed to buy fat from persons 
who had it to sell, and placed it on a pair of scales there, with intent to sell it to liis 
master, and appropriate the proceeds to his own use; this was held to be larceny ’ 
Pulling wool from the bodies of live sheep and lambs was held to be larceny.® 


® Hanmanta, (1877) 1 Bora. 610. 

® 2 East P. C. 535. 

® Venkatasami, (1890) 14 Mad. 229. 
* Vallabhram, (1925) 27 Bom. L. 
R. 1891. 

® Bisakhi, (1917) P. R. No. 29 of 


1917. 

“ Walsh's Case, (1824) 1 Mood. 14. 
’ Hall, (1849) 3 Cox 245. 

* Marlin’s Case, (1777) 1 Leach 
171. 
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6. Explanations 1 and 2. — 'Che mowng by the same act which effects the 
severance may constitute theft.* Carrying away of trees after felling them is 
theft,® but mere sale is not.® In the case of growing grass, a moving by the same 
act which effects its severance from the earth may amount to theft.* 

Where certain land, on which there was a standing crop of paddy, was entrusted 
to the accused to take care of and watch till the paddy was ripe when they were to 
give notice to the factory people who would reap it, it was held that by cutting the 
crops themselves and disposing of the same, the accused had committed theft.® 

Husband and wife. — Hindu law. — There is no presumption of law that husband 
and wife constitute one person in India for the purpose of criminal law. If the 
wife removes her liusband’s property from his house with dishonest intention, she 
is guilty of theft.® A Hindu woman who removes from the possession of her husband , 
and without his consent, her stridhan (woman’s property) cannot be convicted of 
theft because this species of property belongs to her absolutely.’ So also, a husband 
cannot be convicted of robbing his wife, the wife being completely under the control 
of her husband. He can be coniveted if he steals his wife’s stridhan. 

X 

Mahomedan law. — It is laid down that a Mahomedan wife may be convicted 
of stealing from her husband, because under this system of law, there does not 
exist the same union of interest between husband and wife which exists between an 
English husband and wife.® The same reasoning would apply in the case of a 
Mahomedan liusband. 

English law. — Tliere is such a unity of interest hetrveen hu.sband and wife that 
ordinarily the wife cannot steal the goods of her husband, nor can an indifferent 
person steal the goods of the husband by delivery on the part of the wife ; and 
if the wife deliver the goods of the husband to an indifferent person, for that pefson 
to convert them to his own use, this is no larceny ; but if the pewon to whom t!ie 
goods are delivered by the wife be an adulterer it is otherwise, and he can be properly 
convicted of theft even though they be delivered to him by the wife. If no adultery 
has actually been oonmiitted by the parties, but^thc goods of the husband are removed 
from his house by the wife and the intended adulterer with an intent that the rvife 
should elope with him and live in adultery with him, this taking of the goods is, 
in point of law, a larceny.® But as husband and wife are one person in law, the 
wife cannot steal her husband’s goods whether she had cormuitted adultery or not.’® 
But a person who receives money stolen by a wife from her husband rvrll be punishable 
for misdemeanour under the Married Women’s Property Act.** 

Necessitas inducit privilegium quo ad jura privata. — ^tVhere a man in 
extreme want of food or clothing steals either in orderto relieve his inesent necessities 
the law allorvs no such excuse to be considered. 


Single or several thefts. — Removal by one srngle act ofseveral articles constitutes 
one offence of theft oirly althoughthearliclcsbclong to different persons.’® 


* (1870) 3 M. H. C. (Appx.) xxxvi. 
® Bhagu : Vishnu, (1897) Unrep. Cr. 
C. 928. 

® Balos, (1882) 1 Weir 419. 

® Sammddin, (1900) 2 Bom. L. R. 
752. 

® Durga Temari, (1909) 30 Cal. 
738. 

® Buichi, (18!J^) 17 Mad. 101. 

I. P. C.— 20 


’ Natha Kalyaii, (1871) S B. H 
C. (Cr. C.) 11. 

® Kkatabai, (1809) 0 B. H. C. 

(Cr. C.) 9. 

» ToUelt, (1841) C. & M. 112. 

1® Kenny, (1877) 2 Q. B. D. 307. 

** Paym, [1900] 1 Iv. B. 97. 

** Krishna Sha/tnji, (1897) UnreP 
Cr. C. 927. 
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Restoration of stolen property. — ^Tlie property .stolen may be letumed to the 
person from whom it was stolen under s. 517,' Criminal Procedure Code, and an 
innocent purchaser may be compensated for the price paid under s. 519, if any 
money is found in the possession of the thief. But the property restored should be 
in existence at the time of theft. R’s cow having been stolen, the thief after a 
lapse of a year and a half was convicicd. Six months after the theft V innocently 
purchased the cow, which, while in his possession, had a calf. The Magistrate 
ordered that the cow and the calf should be delh’ered up by V to R. It was held 
that, as the calf was not even in embryo at the date of the theft, the order to deliver 
up the calf was illegal.^ 

380, Whoever commits theft in any building,* tent or vessel, which 

™ ■ j II- » building, tent or vessel i.s used as a human dwelling, 

house, etc. (jr used for the custody of property, shall be punish- 

ed with imprisonment of either description for a term which may 
extenc^to seven years, and shall also be liable to fine. 

COMMENT. — The object of the section is to give gre.ater security to property 
deyiosited in a house, tent or vessel. Theft from a person in a dwelling-house will 
be simple theft under s. 

1. ‘Theft in any building.’ — Building means a permanent ediQcc of some kind. 
Theft should, under the section, have been committed in any sucli building. Tlieft 
from a verandah,^ or the top of a house, ^ or a brake-van,* is not a theft in a buidling. 
But where the accused stole some luggage and cash from a railway carriage, when it 
■was at a railway station, it was held that though the railway carriage was not a 
buijding, the railway station was, and the accused was therefore guilty under this 
section.* An entrance hall surrounded by a wall in which there were two doorways 
but no doors which was used for custody of propcirty, was held to be a building.’ 
A courtyard* is, but a compound* is not, a building. 


381. Whover being a clerk or servant, or being employed in the 
capacity of a clerk or servant, commits theft in 
servant of property in respcct ol ally property in the possession oi las 
possession of master. master Or employer, shall be punished with impri- 
sonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 


COMMENT. — This section provides for u severe iiunisliment when a clerk or 
servant has committed theft because he has greater opportunities of committing 
this offence owing to the confidence reposed in him. W hen the possession ol the 
stolen property is with the master, this section applies ; when it is with the servant, 
s. 408 appUes. Where some policemen stole a sum of money shut up in a box, 
and placed it in the Police Treasury building, over wliich they were mounting guard 


» Vernede, (1886) 10 Mad. 23. 
a Tandi Itam, (1876) P. R. No. 11 
of 1870. 

* (1880) 1 Weir 485; contra, Jabar, 
(1880) P. R. No. 1 of 1881. 

* (1880) 1 Weir 435. 

‘ (1880) 1 Weir 436. 


° Sbeik Saheb. (1880) Unrep. Cr. 
C. 293. 

' Dad, (1878) P. R. No. 10 of 1879. 
* Gliutow Jeiarri, (1889) P. R. No. 10 
of 1889. 

” Bama, (1889) Unrep. Cr. C. 484. 
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as sentinels, they were held to have committed an offence under this section and 
not under s. 409.' 

382. Whoever commits theft, having made preparation for causing 

death, or hurt, or restraint, or fear of death, or 
tion made for causing 01 hurt, or 01 restraint, to any person, in order to 
in order to the commit- the committing 01 such theit, OP in Order to the 
tldg of the theft. effecting of his escape after the committing of such 

theft, or in order to the retaining of property taken by such theft, shall 
be punished with rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

ILLUSTRATIONS. 

(af A commits theft on property in Z’s possession ; and, while committing 
this theft, he has a loaded pistol under his garment having provided this pistol 
for the purpose of hurting Z in case Z should resist. A has committed the offence 
defined in this section. 

(6) A picks Z’s pocket, having posted several of his companions near him, 
in order that they may restrain Z, if Z should perceive what is passing and should 
resist, or should attempt to apprehend A. A has committed the offence defined in 
this section. 

COMMENT. — The possession by a thief at the time of his committing theft of 
a knife or other weapon, which, if used on a human being, might cause death or 
hurt, would not of itself justify a conviction under this section. There must be 
something to show, or from which it may properly be inferred, that the offender 
made preparation for causing one or more of the results mentioned in the sectidff. 

If hurt is actually caused when a theft is committed the offence is punishable 
as robbery, and not under this section.* In robbery there is always injury. In 
offences under this section the thief is full of preparation to cause hurt but he may 
not cause it. * 

Of Extortion. 

383. Whoever intentionally puts any person in fear of any injury' 

Extortion. ' to that person, or to any other, and thereby dis- 
honestly induces the person so put in fear to deliver to any person* 
any property or valuable security or anything signed or sealed which 
may be converted into a valuable security, commits “extortion.” 

SLI.USTRATIONS. 

(а) A threatens to publish a defamatory libel concerning Z unless Z gives him 
money. He thus induces Z to give him money. A has committed extortion. 

(б) A threatens Z that he will keep Z’s child in wrongful confiement, unless 
Z will sign and deliver to A a promissory note binding Z to pay certain money to 
A. Z signs and delivers the note. A has committed extortion. 

(c) A threatens to send club-men to plough up Z’s field unless Z will sign and 
deliver to B a bond binding Z under a penalty to deliver certain produce to B, and 
thereby induces Z to sign and deliver the bond. A has committed extortion. 

' Jugsurnath Singh, (1865) 2 >V. * Hushrut Sheikh, (I860) 6 W. H. 

R. (Cr.) 55. _ (Cr.) 8'5. 
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(d) A, by putting Z in fear of grievous hurt, dishonestly induces Z to sign oi 
affix his seal to a blank paper and deliver it to A. Z signs and delivers the paper 
to A. Here, as the paper so signed inay be converted into a valuable security', 
A has conrmitted extortion. 


384, Whoever commits extortion shall be punished with imprison- 

Punishment for ex- n-ient of either description for a term which may 
tjnioa- extend to three years, or with fine, or with both. 

COMMENT. — This offence takes a middle plaee between theft and robbery. 

Ingredients. — The section requires two things : — 

( 1 ) intentionally putting a person in fear of injury to himself or another ; 

(2) dishonestly inducing the person so put in fear to deliver to any person anr 
property or valuable security. 

Theft and extortion. — Extortion is thus distinguished from theft — • 

(1) Extortion is committed by the wrongful obtaining of consent. In tlirll 
the offender takes without the owner’s consent. 

(2) The property obtained by extortion is not limited as in theft to movable 
property only. Immovable property may be the subject of extortion. 

(3) In e.xtortion the property is obtained by intentionally putting a person in 
fear of injury to tliat person or to any other, and thereby dishonestly inducing 
him to part with his property. In theft the element of force does not arise. 

1. ‘Puts any person in fear of any injury.’ — The ‘fear’ must be of such a 
nature and e.xtent as to unsettle the mind of the person on whom it operates, and 
takes away from his acts that element of free voluntary action whicli alone consti- 
tutes consent.^ Thus tlireatening to expose a clergyman, who had criminal inter- 
Ctnirse with a wornan in a house of ill-fame, in his own church and village, to his 
own bishop, and to the archbishop, and also to publish his shame in the newspapers, 
was held to be such a threat as men of ordinary firmness could not be expected to 
resist.* The making use of real or supposed influence to obtain money from a 
person against his will under threat, in case of refusal, of loss of appointment, mis 
held to be extortion.* 

A refusal to allow people to carry away fire-wood collected in a Government 
forest without payment of proper fees;* a payment taken from the owners ol 
trespassing cattle under the iniluence of a threat that the cattle would be impounded 
if the payment were refu.scd;* the obtaining of a bond under the threat of non- 
rendering of servdee as a vakil;* and a refusal to perform a marriage ceremony 
and enter the marriage in tlie register unlc.s3 the accused was paid Rs. 5,’ 
held not to constitute extortion. 


Threat of criminal accusation. — ^Thc terror of criminal charge, whether true ot 
false, amounts to a fear of injury.® ’The guilt or innocence of the party threatened 
is immaterial. Even the threat need not be a threat to accuse before a judicial 
tribunal, a threat to charge before any third person is enough.® 

2, ‘Deliver to any person any property,’ — Delivery by the person put in fear 
is essential in order to constitute the offence of extortion. Where a person througli 


' Walton, (1803) 0 Cox 208. 

* Miard, (1844) 1 Cox 22. 

* Ameer Abbas AH v. Omed All, 
(1872) 18 W.R. 17. 

* Abdul Kadar, (1800) 3 B. H. C. 
(Cr. C.) 45. 


® (1880) 1 Weir 438 , 440; Ilabih- 
itl-Hazzaq, (1923) 40 All. 81. 

“ (1870) 5 M. H. C. (Appx.) -xiv. 

’ Nizam Bin, (1923) 4 Lah. 179. 

® Mobarruk, (1807) 7 W. R. (Cr.) 2S. 
® Jtobinson, (183'^ 2 M. & R. H- 
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fear offera no resistance to the carrying oft of his property, but does not deliver 
any of the property to those who carry it off, the offence committed will be robbery 
and not extortion.* 

‘To any person.’ — It is not necessary that the threat should be used, and the 
property received, by one and the same individual. It may be a matter of arrang- 
ment between several persons that the threat should be used by some, and property 
received by others ; and they all would be guilty of extortion .* 

385. Whoever, in order to the committing of extortion, puts any 
person in fear, or attempts to put any person in 
few“ofTn%ry"n°''ordc'J fear, of any injury, shall be punished with im- 
to commit extortion. pvisonment of either description for a term which 

may extend to two years, or with fine, or with both. 

COMMENT. — By this section a distinction between the inchoate and the con- 
summated offence is recognized. The attempt to commit extortion may proceed 
so far as to put a person in fear of injury, or that there may be an attempt to excite 
such fear ; but there may not be any delivery of property, etc. This- section 
punishes the putting of a person in fear of injury in order to commit extortion. 

The injury contemplated must be one which the accused can inflict, or cause to be 
inflicted. A. threat that God will punish a man for some act is not such an injury. 
No injury can be caused or threatened to be caused unless the act done is either an 
offence or such as may properly be made the basis of a civil action.’ 

Cases. — cloth-seller was threatened with the imposition of a fine if he conti- 
nued to sell foreign cloth. He continued to sell such cloth, and, to enforce payment 
of the fine, his sliop was picketed for two hours and he lost a certain amount of 
business and ultimately paid the fine. It was held that the person responsible Ibr 
the picketing was guilty of an oflpce under this section a.s well as under s. 384.* 
Where a mukhtar in a criminal ease threatened, witli intent to extort money, to 
put questions to prosecution witnesses whiclr yere irrelevant, scandalous and inde- 
cent, and which were intended to annoy and insult, it was held that he was guilty 
under this section.® Where the accused wrote a postcard to the wddow of a person, 
whose work he had executed, demanding the balance of money due to him, saying 
that if it was not paid through the Court it would be recovered from her husband 
in the next world, it was held that he was not guilty of an offence under this section 
as a threat that God would punisli a man for some act was not an injury within 
the meaning of this section.® 


386. Whoever commit.s extortion by putting any per.son in fear 


Extortion by putting 
a person in fear of 
4eath or grievous hurt. 


of death, or of grievous hurt to that person or to 
any other, shall be punished wth imprisonment 
of either description for a term wliieh may extend 


to ten years, and shall also be liable to fine. 


COMME.'fT. — If the tear caused is that of death or of grievous hurt it naturally 


* Duleeloodeen Sheik, (1806) 5 W. 
R. (Or.) 19. 

® Shankar Bhagvat, (1806) 2 B. H. 

C. 394. 

® Tammal Udhasing, [1944] Kar. 


146. 

* Chalwhhiij, (1922) 45 All. 137. 

® Fazliir Rahman, (1929) 9 Pat. 
725. 

® Tanumal Vdhasing, sup. 
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causes great alarm. The section therefore provides for severe penalty in sudi 
cases. 

387. Whoever, in order to the committing of extortion, puts or 

Putting person in fear ^^ttcmpts to put any person in fear of death or 
hurt,1n^rd'er^o®c"mSSt grievous hurt to that person or to any other, 
extortion. shall be punished with imprisonment of either 

description for a term which may extend to seven years, and shall 
also be liable to fine. 

COMMENT. — The relation between tliis section and s. 380 is the same as tli.il 
between s. 385 and s. 384. 

388. Whoever commits extoiTion by putting any person in feai 

„ . of an accusation against that person or any other, 

Extortion by thre.it „ , . “ ^ . 

of accusation of an of havuig committed Or attempted to commit anv 

offence punishable with .iii svii 

death or transportation, oiience punishable With death, or with transporta- 
tion for life, or with imprisonment for a term which 
may extend to ten years, or of having attempted to induce any other 
person to commit such offence, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall 
also be liable to fine : and, if the offence be one punishable under section 
377 of this Code, may be punished with transportation for life, 

COMMENT. — It is immaterial whether the person against whom the accusation 
i^lireatened be innocent or guilty if the prisoner intended to extort money. The 
aggravating circumstance under this section is the threat of an accus.ation of an 
offence punishable with death, transportation for life, or with imprisonment for 
ten years. If the accusation is of unnatural offence then the penalty provided is 
severer. * 


389. Whoever, in order to the committing of extortion, puts or 

Putuug person in fear attempts to put ally pcrson in fear of an accusa- 
ofaccusatiou of offence, tion, agaiust that person or any other, of having 
extortion. committed, or attempted to commit, an onence 

punishable with death or with transportation for life, or with impri- 
sonment for a term which may extend to ten years, shall be punished 
with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine ; and, if the offence be punish- 
able under section 377 of this Code, may be punished with transporta- 
tion for' life. 

COMMENT. — This sections bears the same relation to s. 388 as s. 385 bears to 
s. 384. 

Of Robbery and Dacoity. 

„ 390. In all robbery there is either theft or 

Robbery. •' 

extortion. 
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^ iTieft is “robbery” if, in order to the committing of the theft, or 
, in committing the theft, or in carrying awayi or 
bery. attempting to carry away property obtamed by 

the theft, the offender, for that end,'" voluntarily causes’ or attempts 
to cause to any person death or hurt or wrongful restraint, or fear of 
instant death or of instant hurt, or of instant wrongful restraint. 


Extortion is “robbery” if the offender, at the lime of committing 
When extortion is ^he cxtortion, is ill the presence of the person put 
robbery. jjj fgar, and commits the extortion by putting that 

person in fear of instant death, of instant hurl, or of instant wrongful 
restraint to that person, or to some other person, and, by so putting 
in fear, induces the person so put in fear then and there to deliver up 


the thing extorted. 

Explanation . — The offender is said to be present if he is sufficiently 
near to put the other person in fear of instant death, of instant hurt, 
or of instant wrongful restraint. 


ILLUSTRAlIOnS. 

(а) A holds Z down, and fraudulently takes Z’s money and jewels from Z’s 
clothes, without Z’s consent. Here A has committed theft, and, in order to the 
committing of that theft, has voluntarily caused wrongful restraint to Z. A has 
therefore committed robbery, 

(б) A meets Z on the high-road, shows a pistol, and demands Z’s purse., 

in consequence, surrenders his purse. Here A has extorted the purse from Z by 
putting him in fear of instant hurt, and being at the time of committing the extortion 
in his presence. A has therefore committed robbery. 

(c) A meets Z and Z’s child on the high-ro«Sd. A takes the child, and threatens 
to fling it down a precipice, unless Z delivers his purse. Z, in consequence, delivers 
his purse. Here A has extorted the purse from Z, by causing Z to be in fear of 
instant hurt to the child who is there present. A has therefore committed robbery 
on Z. 

(d) A obtains property from Z by saying — “Your child is in the hands of my 
gang, and will be put to death unless you send us ten thousand mpees."’ This 
is extortion, and punishable as such : but it is not robbery, unless Z is put in fear 
of the instant death of his child. 

COMMENT. — Robbery is a special and aggravated form of cither theft or extor- 
tion. The chief distinguishing element in robbery is the presence of imminent 
fear of violence. The second para, distinguishes robbery from theft, the third 
distinguishes it from extortion. 

Object. — ^The authors of the Code observe : “There can be no case of robbery 
which does not fall within the definition either of theft, or of extortion : but in 
practice it will perpetually be a matter of doubt whether a particular act of robbery 
was a theft or an extortion. A large proportion of robberies will be 1 alf 11 eft, 
half extortion. A seizes Z, threatens to murder liim, unless he delivers all his 
property, and begins to pull off Z’s ornaments. Z in terror begs that A will take 
all he has, and sjpre his life, assists in taking oft liis ormaments, and delivers them 
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li> A. Hprp, surrii nmaments as \ took without Z’s roMent arc taken by tlieft. 
Thoqe which Z deiivered up from fear of death are acquired by extortion. It is by 
no raeana improbable that Z’s right-arm bracelet may have been obtained by theft, 
and left-arm bracelet by extortion ; that the rupees in Z’s girdle may have been 
obtained by theft, those in his turban by extortion. Probably in nine-tenths ot 
robberies which are committed, something like this actually takes place, and it h 
probable that a few minutes later nertfaer the robber nor the person robbed would 
be able to recollect in what proportions theft and extortion were mixed in the crime: 
nor is it at all necessary for the ends of justice that this should be ascertained. 
For though, in general, the coc-sent of a sufferer is a circumstance which very mate- 
rially modifies the character of the offence, and which ought, therefore, to be made 
known to the Courts, yet the consent which a person gives to the taking of his 
property by a ruffian who holds a pistol to his brea.st is a eirrumstanee altogether 
immaterial."! 

The Explanation and i!lustration.s fc) and 14} mark the distinction between Simpk 
extortion and e-xtortion which u rotibery. Illustration la) indicates when theft 
is robbery. 

3. ‘Carrying away.’ — Even if death, hurt, or wrongful restraint, or £c.i: ot 
any of these, is caused after eonimitting theft, in order to cany away the property 
rihtained by theft, thi.s offence W'iuld be committed. .An^ording to English last 
the force which eonrert.s theft into robbery must be used before, or at the time of 
taking, and must be of such a n.»tUTe as to show that it was intended to overp»'mfr 
the party robbed, and prevent hi.s resisting and not merely to get possessirn of 
the property stolen.- 

2. ‘For that end.’ — Death, hurt or 5vrongful restraint must be caused in coin- 
mdting theft, or in carrying away property obtained by theft. Where a per-'Oti 
caused hurt only to avoid capttire when surprised whUe stealing.!! it was held that 
theft, and not robbery, was committed. The use of violence will not convert the 
offence of theft into robbery, unless the violence be committed for one of the fcods 
specified in this section. Vyhere tlje accused abandoned the property obtained 
by theft and threw stones at his pursuer to deter him from continuing the pursuit 
it wa.s held thst the accused was guilty of theft and not of robbery.^ 

3, ‘Voluntarily causes.' — These words denote that an accidental infliction of 
injury by a thief will not convert hE offence into robbery. Thus, where a pierson 
while cutting a string, by which a basket was tied, with intent to steal it, accident.sUy 
cut the wfEt of the owner who at the moment tried to seize and keep the basket, 
and ran a-vvay with it, it was held that the offence committed was theft and not 
robbery.® But where in committing theft, there E indubitably an intention secondfd 
by an attempt to cause hurt, the offence is robbery.® 

Cases. — tVhere A and B were stealing mangoes from a tree, C surprised them, 
on which A knocked him down .senseless with a stick;’ and where a person m snatch- 
ing a nose-ring wounded a w'oman in the nostril and caused her blood to flow,® this 
offence was held to have been committed. 


^ Note N, p. 102. 

® Edwards, (1S1;3) 1 Co.x 32. 

* Thrnnoi (hiosil, (182-i) 1 C. & P. 

' Teekai Sheer, (1866) 5 W. R. (Cr.) 

304. 

95. 

* Kalio Kerio, (1872) Unrep. Cr. 

’ Hashrui Sheikh, flSOOj 6 IV, R. 

C. 05. 

(Cr.) 85. 

* (1865) 1 Weir 442; Kalio Kerio, 

* Teekai Sheer, sup. 

sup. 
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391. When five or more persons conjointly commit or attempt to 

Dacoity. Commit a robbery, or where the whole number of 

persons conjointly committing or attempting to commit a robbery, 
and persons present and aiding such commission or attempt, amount 
to five or more, every person so committing, attempting or aiding, is 
said to commit “dacoity.” 

COMMENT.— Dacoity is robbery committed by five or more persons, othervrise 
there is no difference between dacoity and robbery. The gravity of the offence 
consists in the terror it causes by the presence of a number of offenders. Abettors 
who are present and aiding when the crime is committed are counted in the number. 

Dacoity includes theft, and if no property is carried off there is no dacoity but 
an offence under s. 402. 

In a case of dacoity the circumstance that the inmates of the house, seeing the 
large number of dacoits, do not offer any resistance and no force or violence is 
required or used does not reduce the dacoity to a theft.i 

CASES. — Dacoity must be either theft or extortion. — Wrere several Hindus 
acting in concert forcibly removed an ox and two cows from the possession of a j 
Mahomedan, not for the purpose of causing -wrongful gain to themselves or -wrong- 
ful loss to the owner of the cattle but for the purpose of preventing the killing of 
the cows, it was held that they could not be convicted of dacoity but only of riot."- 
In a subsequent case the principle of this decision has been held to be limited to 
the particular facts of the ease. Where a large body of Hindus acting in concert, 
and apparently under the influence of religious feelings, attacked certain Mahome- 
dans, who were driving cattle along a public road, and forcibly deprived them^f 
the possession of such cattle under circumstances which did not imply any intention 
of returning the cattle to the Mahomedans, it was held that they were guilty of 
dacoity.^ 

» 

Fear of instant death, or of hurt, or of wrongful restraint. — Imminent fear 
of death, hurt, etc., will be sufficient to bring the section into operation. Where 
several persons attacked a house and took away property, but the inmates obtain- 
ing information beforehand fled before the attack, it was held that the fact of the 
inmates running away was sufficient proof of the fear of hurt or -vs rongful restraint 
and the accused were guilty of dacoity.* 

392. Whoever commits robbery shall be punished -^vith rigorous 

Puniiiiment tor rob- imprisonment for a term which may extend to ten 

years, and shall also be liable to fii-ic ; and, if the 
robbery be committed on the highway between sunset and sunrise, 
the imprisonment may be extended to fourteen years. 

COMMENT. — This section no doubt allows the Court discretion as regards the 
minimum punishment to be awarded, but rvlicn the offence is attended with cir- 
cumstances which would make the attempt to commit it punishable with the mini- 

* ZJamC/iand, (1932) 55A11. 117. “ Bam Baran, (1893) 15 All. 299. 

“ Raghunath Kai, (1892) 15 Ail. * Bissorce Paler, (1807) 7 W. R. (Cr.) 
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mum sentence of seven years, it -would not be a proper exercise of discretion to award 
a lesser sentence when the offence has been aeeomplishcd.^ 

393. Whoever attempts to commit robberj’ shall be punished with 
Attempt to commit rigorous imprisonment for a term which may ex- 

robbery. tend to seven years, and shall also be liable to fine. 

394. If any person, in committing or in attempting to commit 
VoinBtariiy causing robbery, voluntarily causes hurt, such person, and 

^bbety.” person jointly concerned in committing 

or attempting to commit such robbery, shall be punished with trans- 
portation for life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 

COMifENT. — This section imposes severe punishment when hurt is caused in 
committing robbery. Section 397 similarly provides for the minimum sentence ol 
imprisonment ivhich must be inflicted -when grievous hurt is caused. 

395. Whoever commits dacoity shall be punished wnth transporta- 

tion for life, or with rigorous imprisonment for 
ity. a term which may extend to ten years, and snail 

also be liable to fine. 

396. If any one of five or more persons, w'ho are conjointly comniit- 

ting dacoitv, commits murder in so committing 
D.-«=oity « ,ti. murder. ^ne of those persons shall be punish- 

ed with death, or transportation for life, or rigorous imprisonment for 
a term which may extend to ten years, and shall also be liable to e. 

COMMENT. — ^Under this section extreme penalty of death may be inflicted on 
,1 person cons-icted of taking part in a dacoity in the course of which a "^rder 
committed, even though tliere is nothing to show that he hirnself conmiittcd tl 
murder or that he abetted it. The section declares the liability of o^ier pereo 
as co-extensive with the one wlio has actually committed murder. ns se 
tliffers from s. 302 in tliis respect that whereas under s. 302 the rule is that a sentence 
of death should foUow unless reasons are shown for giving a lesser sentence, no 
such rule applies to this section. So. where in the course of a dacoity one ma 
was shot dead, and the accused person who was tried had a gun and others o 
dacoits also had guns, and there was no evidence that the accused was the 
who fired the fatal shot, the sentence was altered from one of death to one ot ran. 
t>ortation for life.- 

Ingredients.— The olfence under this section requires two things 

(1) The dacoity must he the joint act of the persons concerned. 

(2) Murder must have been committed in the course of the commission of t u 
dacoity. 

Presence of all not necessary. — The section says th.at if “any one of fi' c 
or more persons, who are conjointly committing dacoity, commits niur er in s 

> Chandra Nath, (1981) 7 Luck. 543. “ Lai Singh, [1S38J All. 875. 
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committing dacoity” then every one of those persons shall he liable to the penalty 
prescribed in the section. It is not necessary that murder should be committed 
in the presence of all. tVlien in the commission of a dacoity a murder is com- 
mitted, it matters not whether the particnlar dacoit was inside the house where 
the dacoity is committed, or outside the house, or ■whether the murder was com- 
mitted inside or outside the house, so long only as the murder was committed in 
the commission of that dacoity.^ The house of a person w'as raided by a gang 
of five dacoits, one of whom was armed with a gun. The dacoits ransacked the 
house and made good their escape with their booty. A number of villagers liad 
assembled outside the house and in fighting their way through the crowd one ol 
the dacoits shot one man dead and inflicted fatal wounds upon another who died 
shortly afterwards. It was held that murder committed by dacoits while carrying 
away the stolen property was “murder committed in the commission of dacoity. 
and every offender was therefore liable for the murder committed by one of them.- 

3974 If, at the time of committing robbeiy or dacoity, the offender 
uses any deadly weapon,^ or causes grieyous hurt 

Robbery or dacoity, ^ ^ ^ i 

with attempt to cause to any persoii, or attempts to cause death or gneyous- 

death or grievous hurt. , , . .1 . • , -ti i 

Inirt to any person, the imprisonment ■with whicir 
such offender shall be punished shall not be less than seyen years. 

COMMENT. — Sections 307 and 398 do not create any offence but merely regulate 
the punishment already provided for dacoity. This section fixes a minimum term 
of imprisonment when the commission of dacoity has been attended with certain- 
aggravating circumstances, viz., (1) the use of a deadly weapon, or (2) the causing 
of grievous hurt, or (8) attempting to cause death or grievous hurt. 

Section 34 of the Code has no application in the construction of this section.^ ' • 

Accused must be armed with deadly weapon. — It is necessary to prove that 
at the time of committing robbery, the accused was armed with a deadly weapon 
and not merely that one of the robbers who was with him at the time carried one,‘' 
The liability to enhanced punishment is limited to the offender who actually uses 
the weapon himself and causes grievous hurt and not to others who in combination 
with such person have committed robbery or dacoity. ‘ The section does not provide- 
for constructive liability as s. 149.® 


1. ‘Uses any deadly weapon, ’ — These words arc wide enough to include a case 
in which a person levels his revolver against another person in order to overawe 
him. It is not correct to say that a person does not use a revolver unless he fires it.’' 

The accused fractured one of the arms of a woman by striking one or two blows 
with a stick, and thereby causing her to fall to the ground, his object being to steal 
the pony on -which she was riding. He then attempted to mount and ride off the 
pony but was prevented from doing so by the girth of the pony saddle breaking. 
It was held that he was guilty of an offence under this section.® 


* Teja, (1895) 17 All. 86, Vmrao 
Singh, (1894) 16 All. 437, dissented fi-om; 
Chiltu, (1900) P. R. No. 4 of 1900. 

® Lashkar, (1921) 2 Lah. 275. 
t In Burma, Burma Act IV of 
1940, s. 1, has repealed the words 
“uses any deadly weapon or” from the 
section. 

® AH Mirza, (1923) 51 Cal. 265; 
Dulli, (1924) 47 All. 50. 


® Bhavjya, (1895) Unrep. Cr. C_ 
797. 

*■ Decji Kcru, (1872) Unrep. Cr. C. 
05; Komali Viswasam, (1880) I Weir 
450; Nngeslaaar, (1906) 28 All. 404r 
All Mirza, sup.; Dulli, sup. 

* Hazara Singh, (1946) 25 Pat. 227. 
’ Chandra Nath, (1931) 7 Luck. 543. 
® Harnaman, (1900) P. R. No. 6 of 
1901. 
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mum senleiice of seven years, it would not be a proper exercise of discretion to award 
a lesser sentence when the olfenee has been accomplished.' 

393. Whoever attempts to commit robbery shall be punished with 
Attempt to commit Hgorous imprisonment for a term which may ex- 

robbery. years, and shall also be liable to fine, 

394. If any person, in committing or in attempting to commit 
Voluntarily causing robbery, voluntarily causes hurt, such person, and 

ropery™ g^jjy Other person jointly concerned in committing 

or attempting to commit such robbery, shall be punished with trans- 
portation for life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 

COMMENT. This section imposes severe punishment when hurt is caused m 

committing robbery. Section 397 similarly provides for the minimum sentence of 
imprisonment whicli must be inflicted when grievous hurt is caused. 

395. Whoever commits dacoity shall be punished with transporta- 

tion for life, or with rigorous imprisonment for 
iiy. a term which maj’- extend to ten years, and shall 

also be liable to fine. 

396. If any one of five or more persons, who are conjointly commit- 

ting dacoity, commits murder in so committing 
Dijpoity with murder. every one of those persons shall be punish- 

ed with death, or transportation for life, or rigorous imprisonment for 
a term which may extend to ten years, and shall also be liable to fine. 

COMMENT.— Under this section extreme penalty of death may be inflicted on 
a person convicted of taking part in a dacoity in the course of which a ''' 

committed, even though tliere is nothing to show that he himself committc c 
murder or that he abetted it. The section declares the liability of other persons 
as co-extensive with the one who has actually committed murder. This section 
differs from s, 302 in this respect that whereas under s. 302 the rule is that a sentence 
of death should follow unless reasons are shown for giving a lesser sentence, no 
such rule applies to this section. So, where in the course of a dacoity one man 
was shot dead, and the accused pereon who was tried had a gun and others of c 
dacoits also had guns, and there was no evidence that the accused was the man 
who fired the fatal shot, the sentence was altered from one of death to one of trans- 
portation for life.- 

Ingredxents, — The olfenee under this section requires two things ; 

(1 ) The dacoity must be the joint act of the persons concerned. 

(2) Murder must have been committed in the course of the commission of flu 
dacoity. 

Presence of all not necessary. — The section says that if “any one of fnc 
or more persons, who are conjointly committing dacoity, commits murder in so 

> Chandra Nalh, (1931) 7 Luck. 543. ^ Lai Singh, [1938J All. 87.'). 
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committing dacoity” then every one of tliose persons sliall be liable to the penalty 
prescribed in the section. It is not necessary that murder should be committed 
in the presence of all. When in the commission of a dacoity a murder is com- 
mitted, it matters not whether the particular dacoit was inside the house where 
the dacoity is committed, or outside the house, or whether the murder was com- 
mitted inside or outside the house, so long only as the murder was committed in 
the commission of that daeoity.*^ The house of a person was raided by a gang 
of five dacoits, one of whom was armed with a gun. The dacoits ransacked the 
house and made good their escape with their booty. A number of villagers had 
assembled outside the house and in fighting their way through the crowd one ol 
the dacoits shot one man dead and inflicted fafcil wounds upon another who died 
shortly afterwards. It was held that murder committed by dacoits while carrying 
away the stolen property was “murder committed in the commission of dacoity.” 
and every offender was therefore liable for the murder committed by one of them.- 


397. "f If, at the time of committing robbery or dacoity, the offender 
uses any deadly weapon,^ or causes grievous hurt 

Robbery or docoity, •’ ^ r • 

with attempt to cause to ally pcrsoii, or attempts to cause death or grievous 

death or grievous hurt. , . , .v . . -.t 

hurt to any person, the imprisonment with whicn; 
such offender shall be punished shall not be less than seven years. 

COMMENT. — Sections 307 and 398 do not create any offence but merely regulate- 
the punishment already provided for dacoity. This section fixes a minimum term 
of imprisonment when the commission of dacoity has been attended with certain- 
aggravating circumstances, viz., (1) the use of a deadly weapon, or (2) the causing 
of grievous hurt, or (8) attempting to cause death or grievous hurt. 

Section 84 of the Code has no application in the consti-uction of this section.® * • 
Accused must be armed with deadly weapon. — It is necessary to prove that 
at the time of committing robbery, the accused was armed with a deadly weapon 
and not merely that one of the robbers who was with him .at the time carried onc,‘ 
The liability to enhanced punishment is limits to the offender who actually uses 
the weapon liimself and causes grievous hurt and not to others who in combination 
with such person have committed robbery or dacoity.® The section does not provider 
for constructive liability as s. 149.® 


1. ‘Uses any deadly weapon, ’ — ^These words are wide enough to include a case 
in which a person levels his revolver against another person in order to overawe 
him. It is not correct to say that a person does not use a revolver unless he fires it." 

The accused fractured one of the arms of a -n-oman by striking one or two blows 
with a stick, and thereby causing her to fall to the ground, his object being to steal 
the pony on which she was riding. He then attcnipted to mount and ride off the 
pony but was prevented from doing so by the girth of the pony saddle breaking. 
It was held that he was guilty of an offence under this .section.® 


1 Teja, (1895) 17 All. 86, Vmraa 
Singh, (1894) 16 All. 437, dissented from; 
Chittu, (1900) P. R. No. 4 of 1900. 

® Lashkar, (1921) 2 Lah. 275. 
t In Burma, Burma Act IV of 
1940, s. 1, has repealed the words 
“uses any deadly weapon or” from the 
section. 

® AH Mirza, (1923) 51 Cal. 265; 
Dulli, (1924) 47 -Ml. 59. 


■* Bhuvji/a, (1895) Unrep. Cr. C- 
797. 

® Deoji Kcru, (1872) Unrep. Cr. C. 
65; Komali Viswasam, (1880) I Weir 
450; Nngeshtoar, (1900) 28 All. 404; 
Ali 3Iirza, sup.; DulH. sup. 

Hazara Singh, (194G) 25 Pat. 227. 
’ Chandra Nath, (1931) 7 Luck. 543- 
® Harnaman, (1900) P. R, No. 6 of 
1901. 
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398. ‘|' If, al the time of attempting to commit robbery or dacoity, 
Attempt to commit thc offender is armed with any deadly weapon, 

wheif^arrapd w?t’h°dr- the imprisonment with which such offender shall 
adiy weapon. punished shall not be less than seven years. 

COMMENT. — This section can regulate the punishment only in cases of an 
Jittempt to commit robbery as distinguished from a case in -which the offender 
has accomplished his purpose and robbery has actually been committed.^ It applies 
to such of the offenders as are armed -with deadly -weapons though they do not use 
them in the attempit to rob or commit dacoity. It does not apply to other offenders 
who in combination with such persons have committed robbery or dacoity.® 

399. Whoever makes any preparation for committing dacoity, 

Makinc preparation puiiishcd witli rigorous imprisonment for 

to commit dacoity. wliich may cxtcncl to ten years, and .shall 

also be liable to fine. 

COMMENT. — This section makes preparation to commit dacoity punishable. 
‘Preparation' consists in devising or arranging means necessary for tire commission 
of an offence.’ 

Under the Code preparation to commit an offence is punishable in three cases 

(1) Preparation to wage war against the King-Emperor (s. 122). 

(2) Preparation to commit depredation on territories of a Power at peace with 
the King (s. 126). 

(3) Preparation to commit dacoity. 

In a popular sense assembling to commit dacoity may be an act of preparation 
fof it, but a mere assembly, without I'uilher prepdration, is not ‘preparation 
within the meaning of this section. Section -1-02 applies to mere assembling with- 
out proof of other preparation. A person may not be guilty of dacoity, yet guilt> 
•of preparation, and not guilty of preparation, yet guilty of assembling.’ 

400. Whoever, at any time after the passing of this Act, shall 

.. . , belong to a gang of persons associated for the pur- 

Vunishment for be- tool- * 

longing to gang of nosc of habitually committing dacoity. shall be 

dticoiU. . ^ ® . 

punished with transportation for life, or rvith rigor- 
ous imprisonment for a term which may extend to Icn years, and 
shall also be liable to fine. 

COMMENT. — Thi.s section provides for the punishment of those -aho belong tn 
a gang of persons who make it their business to commit dacoity. Its object is to 
bretilc up gangs of dacoit.s by pimishing persons associated for the puipose of coio- 
mitting dacoity. Tlie mere fact tliat -ivomen lived as wives or mistresses with men 
who were dacoits was held not sufficient to prove that they belonged to a gang ol 
persons a.ssociatcd lor the puipose of habitually committing dacoity -witl in the 
meaning of tliis section, unless it be proved that the women themselves were associated 

t This section has been repealed in Bom. 1G8. 

Burma by Burma Act IV of 1U40, s. 2. ’ Jain Lai, (1942) 21 Pat. 607. 

’ Chandra Nath, (1931) 7 Luck. .634. ’ Hamesh Chandra Bancrjec, (1913) 

’ AH Mirza, (1923) 51 Cal. 265; 41 Cal. 350. 

Nabibux, (1927) 30 Boin. L. R. 88. 5‘2 
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with the husbands or protectors for the purpose of themselves habitually committing 
dacoities.' 

401. Wlioevei’, at any time after the passing of tins Act, shall 

belong to any wandering or other gang of persons 
*’of associated for the purpose of habituaUy committing 
theft or robbery, and not being a gang of thugs 
or dacoits, shall be punished with rigorous imprisonment for a term 
which may extend to seven years, and shall also be liable to fine. 

COMMENT.— The principle enunciated in the last section is extended by this 
section to a gang of thieves or robbers. It is not necessary to prove that each 
individual member of the gang has habitually conunitlcd theft or lias committed 
any particular theft in company with the other members. - 

402. Whoever, at any time after the passing of this Act, shall be 

one of five or more persons assembled for the 
^ Assembiing^foTiPur. Committing dacoity, shall be punished 

dacoity. rigorous imprisonment for a term which may 

extend to seven years, and shall also be liable to fine. 

COMMENT,— An unlawful assembly of persons meeting for a common purpose 
to commit dacoity is subject to the severe punisliment prorided in this section 
even though no step is taken in the prosecution of the common object. Several, 
persons were found at eleven o’clock at night on a road just outside the city oi 
Agra, all carrying arms (guns and swords) concealed under their clothes, 
of them had a license to carry arms, and none of them could give any reasonable 
explanation of his presence at the spot under the particular circumstances. At 
that period the district of .Agra was notorious as the scene of frequent and recent 
daeoities. It was held that they were guilty under tliis section. “ 

Of Criminal Misappropriation of Property. 

403. Wlioever disiipnestly misappropriates or converts to his 
Dishonest misappro ally moveablc property shall be punished 

ptiation of property. with imprisonment of either description for a term 
which may extend to rivo years, or with fine, or with both. 

ILLUSTnATIONS. 

(а) A takes property belonging to Z out of Z’s possession in good faitli, believing, 
at the time when lie takes it, that the property belongs to himself. A is not guilty 
of theft ; but if A, after' discovering his mistake, dishonestly appropriates the 
property to his own use, he is guilty of an offence under this section. 

(б) A, being on friendly terms with Z, goes into Z’s library in Z’s absence, and 
takes away a book without Z’s express consent. Here, if A was under. the impression 
that he had Z’s implied consent to take the book for the purpose of reading it, 
A has not committed theft. But, if A afterwards sells the book for his oivn benefit, 
he is guilty of an offence under this section. 

1 Yella, (1890) Unrep. Cr. C. 80.3. 1914. 

2 Seja, (1914) P. R. No, 13 of » Ji/wtif, (1000) 23 All. 124. 
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(c) A and B, being joint owners of a horse, A takes the horse out of B’s possession, 
intending to use it. Here, as A has a right to use the horse, he does not dishonestly 
misapprofiriatc it. But, if A sells the horse and appropriates the whole proceeds to 
his own u.se, he is guilty of an oKcnce under this section. 

Explanation J . — A dishonest misappropriation for a time only is a 
misappropriation within the meaning of this section. 

1I.LCSTBAT10N. 

A finds a Government promissory note belonging to Z, bearing a blank endorse- 
ment. A, knowing that the note belongs to Z, pledges it with a banker as a security 
for a loan, intending at a future time to restore it to Z. A has committed an ofience 
under this section. 

Explanation 2 . — A person who finds property not in the possession 
of any other person, and takes such property for the purpose of pro- 
tecting it for, or of restoring it to, the owner, does not take or mis- 
appropriate it dishonestly, and is not guilty of an offence; but he is 
guilty of the offence above defined, if he appropriates it to his own 
use, when he knows or has the means of discovering the owner, or 
before he lias used reasonable means to discover and give notice to 
the owner and has kept the property a reasonable time to enable the 
owner to claim it. 

What are reasonable means or what is a reasonable time in such 
a ease, is a question of fact. 

It is not necessary that the finder should- know who is the owneroi' 
the property, or that any particular person is the owner of it; it is 
sufficient if, at the time of appropriating it, he does not believe it 
to be his own properly, or in'* good faith believe that the real owner 
•cannot be found. 


1 LI.rSTBATlONS. 

(а) A finds' a rupee on the higli-road, not knowing to whom the rupee belongs. 
A picks up the rujjee. Here A has not committed the offence defined in this section. 

(б) A finds a letter on the road, containing a bank-note. From the direction 
and contents of the letter he learns to w-hom the note belongs. He ajiproprialcs 
the note. He Is guilty of an offence under this section. 

(c) A finds a cheque payable to bearer. He can form no conjecture as to the 
person who has lost the cheque. But the name of the person, who has drann the 
cheque, appears. A knows that this person can direct him to the person in whose 
favour the cheque was drawn. A appropriates the cheque without attempting 
to discover the owner. He is guilty of an offence under this section. 

(d) A sees Z drop his purse with money in it. A picks up the purse with the 
intention of restoring it to Z, but afterwards 'appropriates it to his own use. A 
has committed an offence under this section. ' 

(e) A finds a purse with money, not knowing to whom it belongs ; he afterwards 
discovers that it belongs to Z, hnd appropriates it to his own uSe. A is guilty of 
an offence under tliis section.' 
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(/) A finds a valuable ring, not knowing to whom it belongs. A sells it imme- 
diately without attempting to discover the owner. A is guilty of an offence under 
this section. 

COMMENT. — Criminal misappropriation takes place when the possession has 
been innocently come by, but where, by a subsequent change of intention, or from 
the knowledge of some new fact with wliich the party was not previously acquainted, 
the retaining becomes wrongful and fraudulent.^ The offence consists in the dis- 
honest misappropriation or conversion, either permanently or for a time, of property 
which is already without WTrong in the possession of the offender.^ See illustrations 
(a), (6) and (e) which show that the original innocent talcing amounts to criminal 
misappropriation by subsequent acts. Illustration (a)‘ is qualified by ilt. (6).^ 

This section lays down a principle quite at variance with the English law, according 
to which the intention of the accused at the time of obtaining the possession of 
property is only taken' into account.' If the intention was not dishonest when the 
possession was obtained, subsequent change of intention does not convert the posses- 
sion into an illegal one. According to English law, innocent taking followed by 
conversion, owing to subsequent change of intention, is a civil wTong b'ut not an 
offence. Explanation 2 emphasizes the difference between the English law and the 
Code. 

Ingredients. — This section requires — 

(1) Dishonest misappropriation or conversion of property for a person’s own use. 

(2) Such property must be moveable, v' 

1. ‘Dishonestly misappropriates or converts to his own use.' — There 
must be actual conversion of the thing misappropriated to the accused’s own use. 
Where, therefore, the accused found a thing, and merely jetainedjtin-his-possession, 
he was acquitted of this offence.'* Where the accused found a purse on the pavement 
of a temple in a crowded^athering and put it in his pocket but was immediately 
after arrested, it was held that he was not guilty of criminal misappropriation, for 
it could not be assumed that by the mere act of picking up the purse or putting 
it in his pocket he intended to appropriate its contents to his own use.* Where 
a person took possession of a bullock which hafi strayed, but there was no evidence 
lliat it was stolen property, and he dishonestly retained it, he could be convicted 
under this section and not under s. 411.* The accused purchased for one anna, 
from a child aged six years, two pieces of cloth valued at fifteen annas, which the 
child had taken from the house of a third person. It was held that, assuming 
that a charge of dishonest reception of property (s. 411) could not be sustained 
owing to the incapacity of the child to commit an offence, the accused was guilty 
of criminal misappropriation, if he knew that the property belonged to the child’s 
guardian and dishonestly appropriated it to his own use.’ 

This section is in no way restricted to appropriating property to one’s own use. 
If a trustee repudiates the trust and asserts that he holds the property on behalf 
of a person other than the one who entrusted liim with it, he has misappropriated 
the property just as much as he would have been said to misappropriate it if he 
had been putting forward his own claims to it.* 


1 Bkagimm Dome v. Abar Dome, 
(1888) 15 Cal. 388, 400. 

* Bamakrishm, (1888) 12 Mad. 49, 
50. 

* Mahadev Govind, (1930) 32 Bom. 
L. R. 856. 

* Abdool, (1868) 10 W. R. (Cr.) 23A. 


* Phuman, (1907) P. R. No. 11 of 
1908. 

* Phul Chand Dube, (1929) 52 All. 

200 . 

’ Makhidshah, (1880) 1 Weir 470. 

* Indar Singh, (1925) 48 All. 288. 
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2 . ‘Any moveable property.’ — The ntiisapproprmtion must be of moveable 
property. A bull set at large in accordance with Hindu religious usage is not 
‘property’ of any one, and not the subject of ownership by any person, as the 
original owner has surrendered all his rights as its proprietor, and has given the 
beast its freedom to go whithersoever it chose.i Such a bull cannot be the subject 
of criminal misappropriation. The fact that such a bull receives some attention 
from the cowherd of the persons who set it at liberty and is not used for bieedin= 
purposes without their permission being asked, is not inconsistent with a total 
surrender by those who set it at liberty of all their rights as proprietors.^ But 
where a person took pos.session of a bullock which had strayed, and dishonestlt 
retained it, it was held tliat he was guilty of criminal misappropriation. “ 

Explanation 2. — The word “niisappropriation” is in the illustrations and in 
the Explanations to this section replaced by the expression "approrpiates to his 
own use,” which seems equivalent to ‘-setting apart for his own use,” to the ex- 
clusion of others. It does not, of course, foDow from this that setting apart h\ 
one person for the use of some person other than himself and the true owner i- 
not a misappropriation.'* A Hindu gif] having picked up a gold necklet made it 
over to a sweeper girl. The accused, the brother of tire finder, represented to 
the latter that the necklet belonged to a man of his acquaiirtance, and thus get 
possession of it from her. Ou enquiry by a police constable a few hours later 
he repeated the repcesent.ations, but afterwards gave up the necklet. The.se re- 
presentations were found to be imftue to the' knowledge of the accused. It was 
held that the accused was guilty of this offence.' ■ 

Theft and criminal misappropriation.— (1 ) In theft the offender dishonestlj 
takes property which is in the possession of a person out of that person’s posses- 
.sieh ; and the offence is complete as ‘soon as the offender moves the property. 
Criminal misappropriation takes place even when the jrossession has been innocently 
come by, but where, by a subsequent change of possession or from the knowledge 
of some new fact, with which the party was hot previously acquainted, the retaining 
becomes w-rongful and fraudulent. ^ ' 

(’i) The dishonest intentiori to appropriate the property of another is common 
to theft and to criminal misappropriation.' But this irftention, which in theft h 
sufficiently manilested by a moving of the property, must in criminal misappropria- 
tion be carri ed into action b y an actual m isappropriat ion or conversi on. 

Temple property. — The property of an idol or a temple must be used for the 
purposes of that irlol or temple ; any other use would be a malversation of that 
property, and, if dishonest, would amount to criminal misappropriation.® 

Retention of money paid by mistakef. — Where money is paid to a person by 
mistake, and such person, either at the time of receipt or at any time subsequently, 
discovers the mi.stuke, and determines to appropriate the money', that person is 
guilty of criminal misappropriation.''/ In England the law is doubtful on this 
point.® 

r Bandhu, (188.J) 8 All. 51; Nihal, ' Ibid, 

(1887) 9 All. 348. « Gadgayya v. Guru Siddeshvar. 

a Itumcsh Chunder Sannyal v. Iliru (1897) Unrep. Cr. C. 919. 

Mondai, (1890) 17 Cal. 852. 7 Shamsoondur, (1870) 2 N. W. P. 

a Phul Chand Dube, (1929) 52 AU 475. 

•200. a Middleton, (1873) L. R. 2 C. C. 

* Jtam Dyal, (1880) P. R. No. 24 R. 38; Askwell, (1885) 10 Q. B. D. 190. 
of 1880. 



SEC. 403 . ] 


CRIMINAL MISAPPROPRIATION. 


321 


Joint property. — Where the accused is interested in the property jointly with 
others, he is not necessarily guilty of a criminal act if he takes possession of it, 
and disposes of it.^ No coparcener in a joint Hindu family having before devision 
a right in or to any specified share in any particular item of the family property, 
a prosecution for dishonest misappropriation cannot lie against the managing 
coparcener until accounts have been taken and shares allotted.® 

Explanation 1 . — This Explanation refers only to cases in which there is a 
“dishonest misappropriation” and explains that the section includes temporary 
as well as permanent misappropriation of that description.®^ 

Explanation 2. — ^There can be no criminal misappropriation of things which 
have actually been abandoned.'* To render a person guilty of misappropriating a 
property it must have been owned by some one. 

In England, where property is east away or abandoned, any one finding and 
taking it acquires a right to it, which will be good even as against the former owner, 
if the latter should be minded to resume it, but when a thing is accidentally lost, 
the property is not divested, but remains in the owner who loses it.® The law seems 
to be that if a man finds goods that have been actually lost, or are reasonably sup- 
posed by him to have been lost, and appropriates them, with intent to take the 
entire dominion over them, really believing when he takes them that the owner 
cannot be found, it is not larceny. But if he takes them with the like intent, though 
lost, or reasonably supposed to be lost, but reasonably believing that the owner 
can be found, it is larceny.® 

CASES. — Servant receiving money on behalf of master. — A servant, who 
retained in his hands money which he was authorised to collect, and which he did 
collect, from the debtor of his master, because money was due to him as wa^s, 
was held guilty of criminal misappropriation.’ Where the accused, a Govern- 
ment servant, whose duty it was to receive certain money and to pay it into treasury 
on receipt, admitted that he had retained t'wo sums of money in his possession 
several months, but on fearing detection he prid them into the treasury', making a 
false entry at the time in his books with a view to avert suspicion, it was held that 
he was guilty of this offence.® 

Secreting letters. — The accused, a servant in the Postal Department, while 
assisting in the sorting of letters, secreted two letters, with the intention of handing 
them over to the delivery peon and sharing with him certain moneys payable upon 
them, it was held that the accused was guilty of attempt to commit dishonest mis- 
appropriation of property and of theft.® 


Harvesting crops under attachment. — Where a judgment-debtor, whose 
standing crops were attached, harvested them while the attachment was in force 
he was held guilty of this offence.*® 


* Parbutty Churn Chuckerbutty, (1870) 
14 W. R. (Cr.) 13. 

® (1880) 1 Weir 453; Pania, (1881) 
1 A. W. N. 89. 

» Jhandu, (1886) P. R, No. 27 of 
1886. 

‘ Bandku, (1885) 8 All. 51; A’lAaf, 
(1887) 9 All. 348; Ttomesh Chunder 
Sannyal v. Hiru Mondal, (1890) 17 
Cal. 852; Sila, (18;J3) 18 Bom. 212. 

I. P. C — 21 


® Clyde, (1868) L. R. 1 C. C. R. 
139, 140, 144. 

• Tharborn, (1849) 18 L. J. (M. 
C.) 140. 

’ Bissessur Boy, (1809) 11 IV. R. 
(Cr.) 51. 

® Bamakrishna, (1888) 12 Mad. 49. 

' Venkatasami, (1890) 14 Mad. 229. 
*“ Obayya, (1898) 22 Mad. 151. 
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Exchanging railway tickets. — A and B were about to travel by the same train 
from Benares city. A bad a ticket for Ajudliia. B had two tickets for Benares 
Cantonment. A voluntarily handed over her ticket to B in order that he miglit 
tell her if it was right. B, under the pretence of returning A‘s ticket, substituted 
therefor one of his own, and kept A’s ticket. It was held that B was guilty of 
criminal misappropriation ratherthan cheating.^ 

Explanation 2. — Property found on open plain. — tVhere the accused founds 
gold mohur (sovereign) on an open plain, and sold it the next day to a shroff for 
its full value and appropriated the sale proceeds, it was held that, in the aliscnce 
of any' information as to the circumstances under which the coin was lost, and as 
it was not improbable that the property in the coin had been abandoned by the 
original orvner, the accused could not be convicted of criminal misappropriation.’ 
Where the accused found a spanner of no appreciable value in a public road and 
attempted to sell it, it was held that he rvas not guilty of criminal misappropria- 
tion as his case came under ill. (a).^ 

404. * Whoever dishonestly misappropriates or converts to his own 
use property, 1 knowing that such property was 
pnAtion''*^of "I'lroperty in the posscssion of a deceased person at the time 
leSon’^ai the ''linT^of of that person’s decease, and has not since been 
in the possession of any person legally entitled 
to such possession, shall be punished with imprisonment of cither 
description for a term which may extend to three years, and shall 
al6» be liable to fine: and, if the offender at the time of such person’s 
decease ivas employed by him as a clerk or servant, the imiirisonnicnt 
may extend to seven years. 

II,LUSTRATIOV. 

c 

Z dies in possession of furniture and money. His servant A, before the money 
comes into the possession of any person entitled to such possession, dishonestly 
misappropriates it. A has committed the offence defined in this section. 

COM5IENT. — This section relates to a description of property' peculiarly need- 
ing protection. The offence consists in the pillaging of movable property during 
the interval which elapses between the time when the possessor of the property 
dies, and the time when it comes into the possession of some person or officer autho- 
rized to take charge of it.* 

1. ‘Property.’ — The Bombay High Court has held that the word ‘property’ 
does not refer to immoveable property, but only to movable property. Hence, 
where a person was convicted of misappropriating the house of a deceased person, 
the conviction was annulled.* The Allalrabad High Court has dissented from 
this view. It lays down that this section contains no such express limitation. 
This section and some of the other sections following it refer to property without 
any qualifying description ; and in each the context must determine whether the 

1 Baza Hussain, (1904) 25 A. W. L. R. 356. 

N. 9. ‘ M. & M. 304. 

' Girdhar Dharamdas, (1869) 6 B. H. 
C. (Cr. C.)33. 


Siia, (1893) 18 Bom. 212. 

Mahadev Govind, (1930) 32 Bom. 
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property referred to is intended to be moveable property or property moveable 
or immoveable. Where the accused in order to obtain a wrongful gain to the pre- 
judice of a decree-holder whose decree was still pending, removed some rafters 
from a house which was in the possession of a deceased person at the time of her 
death and had not since been in the possession of any person legally entitled to 
it, it was held that the accused were guilty of an offence under this section. The 
property removed by the accused was immovable property so long as it was at- 
tached to the house but became moveable property when it was severed from the 
house.i 

Of Criminal Breach of Trust. 

405. Wlloever, being in any manner entrusted with property,^ or 

Criminal breach of ^ith any dominion over property, dishonestly 
misappropriates* or converts to his own use that 
property, or dishonestly uses or disposes of that property* in violation 
of any direction of law prescribing the mode in which such trust* is 
to be discharged, or of any legal contract, express or implied, which 
he has made touching the discharge of such trust, or wilfully suffers 
any other person so to do, commits “criminal breach of trust.” 

ILLUSTRATIONS. 

(a) A, being executor to the will of a deceased person, dishonestly disobeys the 
law which directs him to divide the effects according to the will, and appropriates 
them to his own use. A has committed criminal breach of trust. 

(b) A is a warehouse-keeper. Z, going on a journey, entrusts his furniture 
to A, under a contract that it shall be returned on payment of a stipulated sum 
for warehouse-room. A dishonestly sells the goods. A has committed criminal 
breach of trust. 

(c) A, residing in Calcutta, is agent for Z, residing at Delhi. There is an express 
or implied contract between A and Z, that all sums remitted by Z to A shall be 
invested by A, according to Z’s direction. Z remits a lakh of rupees to A, with 
directions to A to invest the same in Company’s paper. A dishonestly disobeys 
the directions and employs the money in his own business. A has committed criminal 
breach of trust. 

(d) But if A, in thelast illustration, not dishonestly but in good faith, believing 
that it will be more for Z’s advantage to hold shares in the Bank of Bengal, disobeys 
Z’s directions, and buys shares in the Bank of Bengal, for Z, instead of buying Com- 
pany’s paper, here, though Z should suffer loss, and should be entitled to bring 
a civil action against A, on account of that loss, yet A, not having acted dishonestly, 
has not committed criminal breach of trust. 

(e) A, a revenue-officer, is entrusted with public money and is either directed 
by law, or bound by a contract, express or implied, with the Government, to pay 
into a certain treasury aU the public money which he holds. A dishonestly appro- 
priates the money. A has committed criminal breach of trust. 

(/) A, a carrier, is entrusted by Z with property to be carried by land or by 
water. A dishonestly misappropriates the property. A has committed criminal 
breach of trust. 

i , Datid Khan, (1925) 24 A. L. J. R. 153. 
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406. I^Tioevep commits criituoal breaeli of trost sliail be punisli- 
p^twfaneT.1 fa.r cri- cd With imprisonment of either description for 
mjEii! br«*iii r,i\viA. ^ term -wliicb may extend to three years, or 'with 
fine, or with 'oot!i. 


COM3IEST. — constitute this oSence there must be di'r.hoiiest misappropria- 
tion by a person in whom eOBfidence is placed as to the custc.-iy ct nanagement 
of the property in respect of whieh the breat-h of trust is t-hareed. The otleow 
of criminal breaeh of trust closety resembles the oSence of ernberzlemf-rit under Ihi 
Entdigh law. Offences cornmitled by trustees with re 2 ard to trust ijropfrty f.iH 
within the purview of this section. 

Ingredients. — The section reejuires — 

flj Entnistinir any person with property or with any dominion over propt-rfj. 

f2) TJie person entrusted (a) dishonestly misappropriating or coniv-ninp to 
his own use that property ; or 

th) dlshcmestly using or disposing of that property or wilfully suffering any 
other person so to do in violation 

fi) of any direction of law prescribing the mode in which such trust is to le 
diseliarged, or 

(ii) of any legal contract made touching the discharge of such trust. 

This offence consists of any one of four positive acts, namely, misappropriation, 
conversion, user, or disposal of property. Neither failure to account nor hrcaiii 
of contract, however dishonest, is actually and itself the offence of criniin.sl brcucli 
of trust.* 

The section does not require that the trust should be in furtherance of any lawful 
object. Offences cormnittc-d by trustees with regard to trust proi>tTty fall witbiD 
the purview of this section. Negligence or other misconduct causing the loss nl 
trust property may make the pjcrson entrusted civilly responsible, but will not 
make him guilty of criminal breach 6f trust. 

Criminal misappropriation and criminal breach of trust.— In criminal 
mLsai>propriation the pro perty coine s__mto the possession of the Qffendfct_by sonn-- 
casua lty or othe rwise, and he afterwards misappropriates iTr"’ In the case of criminui 
breach of tnist the offender is lawfully entrusted w ith thejpropertv, andbedislicinestly 
misappropriates the sariic, or wilfully suffers any other person so to do, instead til 
discharging tlic trust attached to it. 

1, ‘Being in any manner entrusted with property.’ — The word 'entrusti-d' 
i,s not a term of law. In its most general significance all it imports is a lianding o\ t'l 
the possession for some purjjose wliich may not imply the conferring of any [iio- 
prietary right at all.’ The natural meaning of ‘entrusted’ involves that the assured 
should by some real and conscious volition have imposed on the person, to whom lie 
delivers the goods, some species of fiduciary duty.* A person who obtains possession 
of proijcrty by a trick cannot be deemed to have been entrusted with property w itliin 
the meaning of this section. A trust implies confidence placed by one man in another- 
It implies necessarily that the confidence was freely given and that there is a true 
consent. There is no true consent if confidence is obtained as a result of a trick- 

1 Dailt/ari TripaUi v. Subodh Chandra Simmons, [1027] A. C. 487. 

CliHudhari, [10-12] 2 Cal. 507. 3 Per Lord Sumner in ibid. 

’ Per l..ord Haldane in jMkc v. 
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If there was trick there could be no true entrustment. Where the accused obtained 
utensils representing that he was a tinner and would return the utensils on the very 
day after repairing them, but he did not return the utensils and it was found 
that he was not a tinner, it was held that he was guilty of cheating and not of 
criminal breach of trust.* The complainant executed a hand-note in favour of the 
accused and also pawned ornaments with him. The accused then evaded settlement 
of account and return of the hand-note and the ornaments, and so panchas settled 
the total dues at Rs. 155 which the complainant paid, but the accused on the pretext 
of bringing the document from inside the house bolted away. He was charged with 
criminal misappropriation of the sum of Rs. 155. It was held that there was no 
breach of trust because there was no entrustment, the money was not given in trust, 
but in discharge of a debt, and the money became the accused’s property as 
soon as he received it.* 

‘Property.’ — Criminal breach of trust cannot be committed in respect of im- 
movable property,* e.g., standing teak.* But the offence of criminal breach of 
trust is committed not onty by dishonest conversion, but also by dishonest use 
or disposition, and there is nothing in the wording of this section to exempt from 
the definition of criminal breach of trust dishonest use of immovable property by 
the person entrusted with dominion over it. , 

A cancelled cheque comes within the term ‘property.’* 

The word ‘property’ includes the sale proceeds of goods entrusted to the accused.® 

Dominion over property. — The property regarding which the offence is alleged 
to have been committed must have been ‘entrusted’ to the accused or he must 
have ‘dominion’ over it. Where it is the duty of a Municipal 'Water Works 
Inspector to supervise and check the distribution of water from the Municipal Water 
Works, he has dominion over tl>e water belonging to his employers. If he 'deli- 
berately misappropriates such water for his own use or for the use of his tenants 
for which he pays no tax and gives no information to his employers he is guilty 
of criminal breach of trvist.’ 

» 

2. ‘Dishonestly misappropriates.’ — Dishonest intention is the gist of the 
offence. If a person admits the ajrpropriation alleging a ri^t mTHms'elf, nimiaffer 
how unfounded, or sets up an excuse, no matter how frivolous, this offence is not 
committed. A bare refusal by the accused to allow the removal of a box left in his 
house by the complainant, unless some debt due to him by the complainant is paid, 
does not amount to criminal breach of trust.* 

Wilful omission to account. — If a person receives money which he is bound 
to account for .and does not do so, he commits this offence, although no precise 
time can be fixed at which it was his duty to pay over the money.® If a servant, 
immediately on receiving a sum for his master, enters a smaller sum in his master’s 
hooks, and ultimately accounts to his master for the smaller sum, he may be con- 


* Kundan Tillumal, [1942] Kar. 
288. 

* Hilnarain v. Bednarain, (1944) 
24 Pat. 128. 

* Jugdown Sinha, (1895) 23 Cal. 
372; Bhagui Vishnu, (1897) Unrep. 
Cr. C. 928. 

* V Ka Doe, (1929) 8 Ran. 13. 

* Mauta Baksh, (1904) 27 All. 28. 


« Balthasar, (1914) 41 Cal. 844. 
The head-note of this ease is inaccu- 
rate : vide Dwarkadas Haridas, (1928) 
30 Bom. L. R. 1‘270. 

’ Bimala Charan Hoy, (1013) 33 
All. 3G1. 

* Adinarayana Iyer, (1907) 17 M. L. 
J. 413. 

“ Welch's Case, (1846) 1 Den. 199. 
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sidered as embezzline tfje diflerence at the time he makes the entiy. It will make 
no (iiHereniec thoti^h he received other sums for his master the same day. and in 
paying those and the smaller sum to his master together he might give his master 
every piece of money or note he received at the tjcehe luade the feise entry. ^ 

The position of a shroff of a battery with reference to the custody of Gcn’emnient 
moneys entrusted to him being that of a cashier, his failure to produce the entire 
amciuiit of the balance of cash entrusted to him amounts to c-riniina! hreac-Ii of 
trust.- If a public servant in bis capacity as such receives money on a certain 
date and does not include it in his cash balance entered in the registe.'" wliich he 
is required to maintain, there is very strong prima facie estiJerice of the rnor.ey 
having been misappropriated on that date, and he is guilty cf embezzlement if he 
docs not hand over to his successor the money in his hands due to Government, ’ 

3. ‘Doshonestly uses or disposes of that propern,%' — A user of propert>’ 
comes within this definition when such user camses substantial or appreciable less to 
the owner of the property' or gain to the accused. The use by a printer of certain 
blocks entrusted to Iiim to print the complainant's catalogue for the purpe-se of 
printing a rival firm’s catalogue amounts to eriminal breach of trust.' The iiidras 
Sligh Court has, however, held that for cither wTongfu! loss or gain the property 
Viiost be lost to the owner or the owner must be wrong'fuliy kept out of it. Tlie 
tlelerioration of an article, such as a turban, by use on the part of the person to 
whom it is piledged. is not such a loss of property to its owner and such a gain to 
the pledgee as to amount to this offence.* 

4. ‘Trust .’ — A trust is an obligation annexed to the ownership of property, 
and arising out of a confidence repioscd in and accepted by the owner or dccUireii 
and acceptefi by him, for the benefit of another, or of another and the ownci.' 
Hence, where there Is no original confidence, there is no trust, and a inisappio- 
priation, if putiisliable at all, will be under s. 403. 

Partner. — ^The words of the section .ore wide enough to include the c.ase of a 
partner, if it be proved that he was in fact entrusted with the partnership properly, 
or with a dominion over it, and has disnonestly misappropriated it or converted 
it to his own use.’ 


Wife.— A woman has a joint possession of her husband's piroperty and cannot, 
therefore, be indicted for disposing of it in any way.* .According to English law 
she can be eonsieted of larceny' as a bailee.’ 


Pledgee. — A pierson who piledges what is pledged to him may be guilty of this 
offenec.r’ The accused, in tlie regular course of his money-lending business, effected 
sub-pledges of the same jewels, for the same amounts and on the same dates as 
the pledges made to him, with his financiers or kbatarlnrx to raise capital at a lower 
rate of interest. There wa» no express contract taking away the light to make 


sub-pledges and there was no evidente to show that tUc sub-pledges wcie made 


* Hall's Case, (1821) Russ. & Ry. 
403. 


’ Him Lai. (1807) P. R. No. 19 of 
1808. 



* Kealiub Chandra Horal v. Nitya- 
nund Bi-wa.s, (1801) 0 C. W. N. 203. 

“ (1860) 3 M. H. C. (Appx.) vi. 

• Indian Trusts Act, II of 1882, 
s. 6. 


’ Okhoy Cor, mar Sliaii\ (1874) 13 
Beng. L. R. 307. f.b.; Lalloo Glidla. 
(1904) 6 Bom. L. R. 553; Vebi Prasad 
Bhagat v. Nagar Hull, (1888) 35 Cal. 
1108; Jagannath, (1831) 33 Bom. L. R- 
1518; Bhupendrannlh Sngha v. Giri- 
dharilal Nagar, (1933) 60 Cal. 1310. 
“ (1864) Weir, 3rd Edn., 266. 

® Jane Jtubson, (1801) 31 E. "J’ 
(M. C.) 22. 

(1871) 6 M. H. C. (App.x.) xxMii. 
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with a dishonest intention. It was held (I) that the accusecd was not guilty of 
criminal breach of trust ; (2) that even if the accused had no right to make the 
sub-pledge, he must be deemed to have acted honestly under a mistaken belief as 
to the extent of his rights as pledgee, and the sub-pledges of the pledged goods 
could not, in the circumstances, be reagarded as amounting to criminal breach of 
trust. I 

Disputed claims. — A person cannot be convicted of criminal breach of trust on 
refusing to give to the complainant money, which is claimed by another person 
as well as by the complainant, and which that person denies is due to the com- 
plainant 

CASES. — Breach of trust. — Where the accused were entrusted with some silver 
for the purpose of making ornaments and they introduced copper into the orna- 
ments and where a Magistrate made over a pony, which had been condemned 
by the Municipal authorities as unfit for work, to a person professing to be the 
Secretary of a Society for the maintenance of incurable animals, and the Secretary 
afterwards sold it to a fly driver* this offence was held to have been committed. 

A servant of a liquor contractor was entrusted with liquor by his rnaster for 
selling. For selling it, he was to receive a certain quantity himself, and be was 
to account for the remainder to his master, with whom he had made a legal contract 
that he would not adulterate it with water before selling it. In violation of that 
contract he mixed water with the liquor, and, having thus increased its quantity, 
sold it at the same rate per gallon as was chargeable for unadulterated liquor, and 
appropriated the profit thus made to his own use. It was held that, having thus 
gained by unlawful means money to which he was not legally entitled, he acted 
dislionestly, and was guilty under this section.* The accused w.is entrusted with 
a pair of earrings for the purpose of raising Rs. 7 only upon them for the com- 
plainant’s use; but he pledged them for a larger sum, gave Rs. 7 to the complafft&nt 
and applied the additional nioney to his own use without telling him what he had 
done. It was held that he was guilty of criminal breach of trust.* 

The manager of a bank received Government Promissorj' Notes from a constituent 
as security for overdrafts granted to the latter. Before the overdrafts were satisfied 
the manager returned the Promissory Notes, though shown in the books of the 
bank as still deposited there, to the constituent and lie re-pledged them with other 
banks. It was held that the manager was guilty of criminal breach of trust and 
the constituent of abetment thereof.’ 

Violation of legal contract. — Tlie accused hired a motor car of the complainant 
company under a hire-purchase system, which provided that until the car was fully 
paid for by the accused the car was to remain the “absolute property of the 
company” ; and the accused agreed during the hiring “not to assign, underlet 
or part with the possession” of the car in any way. Whilst the agreement was 
in force the accused pledged the car to three different persons on three different 
occasions. It was held that the accused was guilty of criminal breach of trust 
as the pledging of the car by him was a violation of the legal contract made by 


* Nemichand Parakh, (1938) Mad. 
639. 

* Jlaj Kishore Pallor v. Joy Krishna 
Sen, (1900) 28 Cal. 362. 

* Babaji Bkau, (1807) 4 B. H. C. 
(Cr. C.) 16. 

* Gauri Shankar, (1894) 14 A. IV. 


N. 197. 

* Jamselji, (1888) Unrep. Cr. C, 
395. 

* Qurumahanly Appalasamy, (1894) 
1 Weir 404. 

’ Sailendra Nalh Miller, [19431 1 
Cal. 493. 
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him in regard to the liire of the ear and that violation amounted to dishonesty.' 
In a similar case where the accused sold a motor lorry hired under a “hire-puithase 
agreement,” the Allahabad High Court held that he was guilty under this section.' 
Where a person takes goods on approval under an agreement that property therein 
was to pass only if he exercised his option to take them and paid cash in full for 
certain articles and in part for others, the trust continues till the option is exercised 
and cash payments made, and he commits criminal breacli of trust if he sells tl cm 
without such payments.® 

407. Whoever, being entrusted with property as a carrier,^ whar- 
crinunai breach of fingcr^ Or warehousc-keeper,® commits criminal 
trust by carrier, etc. breach of tiust in rcspect of such property, shall 
be punished with imprisonment of either description for aterm vhicii 
may extend to seven years, and shall also be liable to fine. 

COMMENT. — Those who receive property under a contract, express or implied, 
to carry it or to keep it in safe custody are punishable under this section for a criminal 
breach of duty with respect to such property. 

1 . ‘Carrier.’ — A carrier is a person who undertakes to transport the goods 
of other persons from one place to another for hire.^ Any one who undertakes to 
carry the goods of all persons indifferently for hire is a common carrier.® 

Jurisdiction. — Where the accused was entrusted with the carriage of a quantity 
of coffee from an estate in Mysore to a firm of merchants in Mangalore, and a portion 
of the goods was abstracted and there was no evidence as to when or where such 
abstraction took place, it was held that the Magistrate at Jlangalore had jurisdiction 
to try the accused as tliere was failure to deliver the goods at Mangalore in accordance 
wiy* the terms of entrustment.® 


2. ‘Wharfinger. ’ — A wharfinger is one who owns or keeps a wharf, which is a 
broad plain place near some creek or haven, to lay goods and wares on that nre 
brought to or from the water.’ 

3. ‘Warehouse-keeper.’ — A ctarchouse-keeper is one who keeps a warehouse, 
which is a house to deposit or keep wares in. Ware is an article of merchandise, 
abric, especially in the plural, goods, commodities, merchandise. 

408. Whoever, being a clerk^ or servant^ or employed as a clerk 
or servant,® and being in any manner entrusted 

Criminal breach of . i t •xi_ 

trust by clerk or in such Capacity with property, or with any ao- 
servant, minion over property, commits criminal breach 

of trust in respect of that property, shall be punished with imprison- 
ment of either description for a term which may. extend to seven years, 
and shall also be liable to fine. 


COMMENT. — Section .381 punishes theft by a clerk or a servant. This section 
inflicts enhanced punishment on such a person for criminal breach of trust. The 
property must have been entrusted to the accused in his capacity of a clerk or a 
servant. A clerk or a servant who takes his master’s property is punishable for tlicff . 

r Moses. (191.5) 17 Bom. L. R. 070. ® GisbouT7i v. Hirst, (1710) 1 Sulk. 

2 C. J. Cadd, (1923) 45 All. 588. 249. 

® Khitish Chandra Deb Roy, (1924) ® Public Prosecutor v. Podintoim 

51 Cal. 790. ■ Beary, (1928) 52 Mad. 01. 

* Wharton, 14th Edn., p. 164. Wharton, 14th Edn., p. 1004. 
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1. ‘Clerk’. — -A clerk in modem usage means a writer in an office, public or 
private, either for keeping accounts or entering minutes. 

2. ‘Servant’. — Master and servant — a relation whereby a person calls in the 
assistance of others, where his own skill andlabour are not sufficient to carry out 
his own business or purpose.* 

3. ‘Employed as a clerk or servant.’ — If a person acts as a clerk or servant 
although there is no contract binding on him to work, yet so long as he does the 
duties he will come under the category of a clerk or a servant.^ 

Where a servant fails to render accounts and to deliver up the moneys realised 
by him in spite of repeated demands, he uses the property entrusted to him in 
violation of the legal contract made by him with his master and is thus guilty of 
an offence under this section.* This is not a case of accounting ahd the servant 
is criminally as well as civilly liable to his master.* Security deposit by an employee 
is a sum which the employer is entitled to retain as long as it is necessary to secure 
him against losses which may be occasioned by the employee’s default. This 
would usually be until accounts between the employer and the employee have been 
adjusted. During such period no one, not even the employee who has made the 
deposit, may deprive the employer of his right to retain the amount deposited. 
The surreptitious withdrawal by the employee of his security deposit before accounts 
have been adjusted amounts to criminal breach of trust on the part of the employee.* 
If a servant receive money on his employers’ account and embezzles it, he is guilty 
of a felony, though his employers have no right to it, and are wrong-doers in re- 
ceiving it.* 

Where the accused, who was a paid supervisor of a society connected with the 
oO‘operative movement, debited Rs. 2 as the pay of a sweeper woman, took the 
thumb impression of his nephew against the debit entry, certified the thumb im- 
pression to be that of the sweeper wonran, and appropriated the amount to lyp*- 
self, it was held that the accused was guilty of criminal breach of trust, as he 
misappropriated the amount, of forgery under s. 407, as he caused to be affixed 
to the debit entry the thumb impression of his newphew, and of falsification of 
accounts under s. 477A as he niade a false debit^ntry.* 

Commission obtained by servant on payment. — With respect to cases where a 
servant, employed to pay a bill for his master, obtains a conunission or a reduction 
of price for his own benefit, the law has been thus laid down : “If the account 
is an open one, that is, an account of which the items have never been checked or 
settled, and if the transaction amounts to a taxation of the bill and a reduction of 
the price by the servant, it is obvious that the servant obtains the reduction for 
his master; that the money in his hands always remains the master’s property, 
and that if he appropriates it, he steals it. But if the master himself has settled 
the accoimt with the tradesman for a specific sum, and he sends the servant with 
the money, and the sei-vant, after making the payment, asks the tradesman for a 
present, then, if the servant takes the present and keeps it, he is not guilty of 
stealing, because he has no intention to steal; the money is given to him by a 
person whom he believes to have a right to give it. It may be that, according to 
the strict equitable doctrines of the Court of Chancery, the servant is bound to 

* Wharton, 14th Edn., p. 641. 353. 

* Foulkes, (1875) L. R. 2 C. C. R. ^ Surendra Nath Basu, [19381 2 

150. Cal. 257. 

* Brij Kishore v. Pandit Ckandtika * jBcticalf, (1824) 1 C. & P. 454. 

Prasad, (1936) 12 Luck. 77. ’ Keshavrao. (1934) 36 Bom. L. R. 

* Wazir Singh, (1941) 17 Luck. 1120. 
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account to his master for the money. But, however this may be, his act is a very 

different matter from a criminal offence, and he cannot be convicted of criminal 

breach of trust merely because, by a mere equitable doctrine of the Court of Chancerj', 
it was oblijratory upon him to render an account.”^ 

The accused w'ho was a Vice-President of a Municipality had received certain 
commission from a firm on the purchase of certain goods made by the Municipality', 
The commission U'as paid to him personally. It was held that there being no trust, 
the accused was not guilty of an offence under this section.^ 

Appropriation by servant of property ordered to be destroyed.— Tlie 
accused, a servant, was ordered by his employers to take certain bags of papers and 
forms belonging to them to their yard and there to burn and destroy them. Instead 
of doing this, the accused carried the papers away to a certain place. It ■wiis licid 
that the act of the accused did not amount to this offence.® This decision is of 
doubtful authority. The employers remained o'wners of the bags until destruction 
and failure to carry out their order would be an offence of criminal breach of trust. 


409._ Whoever, being in any manner entrusted ■w'ith property,' 

Criminal breach of any dominion over property in hiseapacity 

trust by public servant, of ^ public Servant'® or in the way of his busines.s 

or by banker, merchant ^ ^ . 

as a banker, f merchant, ‘ factor,® broker,® attorney 
or agent,® commits criminal breach of trust in respect of that property, 
shall be punished with transfiortation for life, or with imprisonment 
of either description for a term which may extend' to ten years, and 
shall also be liable to fine. 

"Comment. — T his section classes together public servants, bankers, merebants. 
factors, brokers, attorneys and agents. As a rule the duties of such persons are 
of a highly confidential character, involving great powers of control over the property 
entrusted to them; and a breach of trust by such persons may often induce senouf 
public and private calamity. 

The section cannot be construed as involving that any head of an olfice wlio 
is negligent in seeing that the rules about remitting money to the treasury are 
observed is ipao facto guilty of criminal breach of trust; but something more 
than that is required to bring home the dishonest intention. There should he some 
indication which justifies a finding that the accused definitely had the intention 
of wTongfully keeping Government out of the moneys.’ Where, under the rules, a 
public servant is required to lodge in the treasury any Government money in excess 
of that shown due to Government by the registers in his hands and Hie public 
servant removes the excess from the office cash-box, he is guilty of misappropriation.' 

1. ‘Property.’ — Moneys paid to a Postmaster for money-orders are public 
money; as soon as they are paid they cease to be the property of the remitters, 
and a misappropriation of such moneys will fall under this section.® 


1 Per Petheram, C. J., in Imdad 
Khan, (188.5) 8 All. 120, 138. 

® U. Mating Gale, (1920) 4 Ran. 
1.28. 

® Preo Nath Chowdhry, (1902) 29 
Cal. 489. 


’ Lala Baoji, (1928) 30 Bom. L. B- 
624. 

® Daya Shankar, (1920) 1 Luck. 
345. 

* Juala Prasad, (1884) 7 All. I'i'-li 

F.B. 
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2. ‘In his capacity of a public servant. ' — It it not necessary that the property 
should be that of Government, but that it should have been entrusted to a public 
servant in that capacity. i 

3. ‘Banker.’ — A banker is one who receives money to be drawn out again as 
the owner has occasion for it, the customer being lender, and the banker borrower, 
with the susperadded obligation of honouring the customer’s cheques upto the 
amount of the money received and still in the banker’s hands.- The word ‘banker’ 
includes a cashier or shroff.“ 

4. ‘Merchant.’ — A merchant is one who traffics to remote countries; also 
any one dealing in the purchase and sale of goods.* 

5. ‘Factor’ is a substitute in mercantile affairs ; an agent employed to sell 
goods or merchandise consigned or delivered to him or for his principal, for a 
compensation commonly called factorage or commission.^ 

6. ‘Broker’ is an agent employed to make bargains and contracts between 
other persons in matters of trade, commerce and navigation, by explaining the 
intentions of both parties, and negotiating in such a manner as to put those who 
employ him in a condition to treat together personally. More commonly he is .an 
agent employed by one party to make a binding contract with another.” 

A factor is entrusted w'ith the possession as well as the disposal of property; a 
broker is employed by contract about it without being put in possession.’ 

7. ‘Attorney’ is one who is appointed by another to do something in his 
absence, and who has authority to act in the place and turn of him by whom he 
is delegated.® 

8. ‘Agent’ is a person employed to do any act for another, to represent another, 
in dealing with third persons.® The trustee of a temple is an agent of the deity, 
and if he misappropriates temple jewels he is guilty under this section.’® Where 
it is a servant’s duty to account for and pay over the moneys received by hinf^t 
stated times, his not doing so wilfully amounts to embezzlement.” 

CASES. — Guilty. — -Public servant.— A clerk in a record room made over a 
document forming part of a record in his custody to a person who was entitled to- 
the dodument, but who would otherwise hav^ had to present an application on 
stamped paper in order to secure its return in a legal manner. It was held that the 
clerk was under the above circumstances rightly convicted under this section. 

A postmaster who had to pay to the holders of certain cash certificates the money 
due thereon at a certain rate, paid the holders at a lower rate and' appropriated 
the difference himself. It was held that he was guilty of an offence under this 
section.’® A Sanitary Inspector who misappropriated night soil was held guilty 
under this section.’* 


Not guilty — Public servant. — A certain consignment of rice lay uncl.nimed at 
the docks and was advertised for sale by auction by the Port Commissioners. But 
the rice was found to be in a rotten condition and was ordered to be destroyed by- 


’ Jtani Soondcr Poddar, (1878) 2 
C. L. R. 515. 

® Wharton, 14th Edn., p. 109. 

® Hira Lai, (1907) P. R. No.19 of 
1908. 

* Wharton, 14th Edn., p. 649. 

® Ibid., p. 400. 

® Ibid., p. 148. 
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578. 
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0i?|>a3rtf*ii^rrji fif the C<>rpo>ratKJQ of Cafercitila:, lit feomiftad for the ^ 
pf«lPj>fW: <>>f to the ••aur’icuscid, «rho w'tre Iji¥p'ev;?i(Off's io that Bepitrtnient; 

folit they ti'se *.'3me t/> a thirfi patty and nrtsisted the prfl>ci6e4s of snck sale. It 
WA'^ hd4 tfjey were not g^jifly of any aa^er the Code, though the}' ■ 

Itvsre betrj g^uifty of infxia-^Tt^ a depArtmant^iil rale.^ i 

Director,' — "Uliere the directors of a bank paM dhidends out of deposits, wher 
there were no profits, th£reb 3 ' canssng^ gain to persons to which were not en 
titled, arid wrongful los'i to dep^^itors, they 'ff’&re heM gTjifly under this section, ^ 
The nif:re pwing rjf an iVjes^rreo'fc balance-«heet doe-s no* a'nount to an oitenct 
tinnier this seettonJ 

Of ihe Receiving of Stolen Property. 

410. Property, the possession whereof has been transferred by 

^ ^ theft, or by extortion, or by robbery, and property 

which has been crirninally misappropriated or in 
respect of which crirninai breach of trust has been committed, is 
designated as “stolen propertj-,” whether the transfer has been 
made, or the misappropriation or breach of trust has been committed, 
■within or without British India.^ But, if such property subsequenty 
comes into the possession of apenson legally entitled to the possession 
thcrwf,^ it then ceases to be stolen property. 

411. Whoever dishonestly receives or retains® any stolen property,* 
i)i«iione,tJy rtmiv- knowing OT having reason to belies'e the same to 

pror^erty, stolen property,® shall be punished svth im- 

prisonment of cither description for a term -which may extend to three 
years, or with fine, or with both. 

COM.MliXT. — Section 410 exple;Ds what comes under the w'ords 'stolen pro- 
perty,’ Things which have been stolen, extorted, or robbed, or which have been 
obtained by criminal misappropriation or criminal breach of trust eorne under tl c 
extended signification given to these words. The essence of the offence of receiving 
stolen property under s. -Ill consists in the receipt or retention, with a full know- 
ledge at the time of receipt, tliat the proficrty was obtained in one of the "'a^i 
specified in s. 410. It is immaterial whether the receiver knows or not w ho stole it 
The section does not appjiy to the actual thief. The class of persons ac-rinst wlioni 
it is directed is a class to whom these alternative -words apply — ‘'knowing or liiiviii” 
reason to believe the same to be stolen property.”* Unless the right of owncrslnp 
in the property was lost to the owner by the commission of any of the offences 
enumerated in s. 410, the projKirty could not he said to be stolen property.^ 

The receipt or retention must take place within British India, unless the jierson 
receiving or retaining out of British India is a British subject. A subject of an 
Indian State, who is guilty of receiving stolen property within that State, is not 
liable to be pruaiyhed under the Code-* 

* IKiV/cirwon, (18B8) 2 C. \V. N. 216. * Joftri, (1901) 23 All. 2G0. 

* Mtmti, (IHO.-!) Hi All. 88; Daulat * Phul Chand Dube, (1929) 52 All. 

Hai, (IHM) 1’. H. No. 28 of 1910. 200. 

’ (Jllr.s Ne.ddmi v. Lnane, (1910) 11 • Gvmna, (1926) 48 All. 687. 

Cr. U. J. 024. 
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1. ‘Whether the transfer has been made,. .. .within or without British 
India,’ — Where there is a dishonest retention in British India of property stolen 
elsewhere it is no defence by the accused, being a foreign subject, that the property 
was stolen by himself, he not being liable to be tried, convicted, or punished by the 
British Court for the theft.* Where a Neapalese subject, having stolen cattle in 
Nepal, brought them into British territory, it was held that he could not be con- 
victed of theft, but that he might be convicted of an offence under this section.® 
Similarly, where the accused, a subject of an Indian State, committed a theft at 
Rajkot (Indian State) and brought the property to Thana (British territory^), it 
was held that he could not be tried for theft, but that he might be tried under this 
section for retaining stolen property.® 

2. ‘But, if such property subsequently comes into the possession of 
a person legally entitled to the possession thereof.’ — If the owner of the 
stolen property somehow resumes possession of the stolen property before its re- 
ceipt by the person accused of receiving it, it ceases to be stolen property, and the 
accused cannot be convicted of receiving it knowing it to have been stolen.* If 
stolen goods are restored to the possession of the owner, and he returns th?m to the 
thief for the purpose of enabling him to sell them to a third person, they are no 
longer stolen goods, and the third person cannot be convicted of receiving stolen 
goods, although he received them believing them to be stolen. Where, therefore, 
the goods were found by the owner in the pockets of the thief, and the owner sent 
for a policeman who took the goods, but subsequently returned them to the thief, 
who was sent by the owner to sell them where he had sold others, and the thief 
then went to the shop of the accused and sold the goods, and gave the money to 
the owner, it was held that the accused was not guilty of receiving stolen goods, 
inasmuch as they were delivered to him under the authority of the owner by a 
jjerson to whom the owner had bailed them for that purpose.* 

If a person buys in good faith property which has been stolen he does not acquire 
any ownership therein.* 

3. ‘Dishonestly receives or retains,’ — T^e offences of receiving and retain- 
ing are different. Dishonest ‘retention’ is contradistinguished from dishonest ‘re- 
ception.’ In the former offence the dishonesty supervenes after the act of acquisition 
of possession, while in the latter dishonesty is contemporaneous ^vith the act of 
such acquisition. Every person who retains possession of property dishonestly, 
possesses and continues to possess it dishonestly so long as he retains it dishonestly, 
but every person who possesses and continues to possess dishonestly, does not ‘re- 
tain’ dishonestly within the meaning of s. 411. Neither the thief nor the receiver 
of stolen property commits the offence of retaining such property dishonestly 
merely by continuing to keep possession of it. To constitute dishonest retention, 
there must have been a change in the mental elenient of possession,. — possession 
always subsisting animo et facto — from an honest to a disiionest condition of the 
mind in relation to tiie thing possessed. A simple illustration is the case of a pawn- 
broker who receives property in pledge honestly, and subsequently discovering it 
to be stolen property, notwithstanding mentally resolves to keep it for his own 
benefit. In the absence of any act amounting to misappropriation or conversion 

* Jafar AH, (1893) P. R. No. 30 of * Villensky, [1892] 2 Q. B. 597. 

1894. * Dolan, (1855) 6 Cox 449. 

* Sunfcar Cope, (1880) 6 Cal. 307. « Illustration <a) ..to s. 108, Indian 

* Abdul Latib valad Abdul Raid- Contract Act, 1872. 
man, (1885) 10 B^om. 186. 
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of the property to his own use, the pawn-broker could not be convicted under s. 403 
of criminal misappropriation, but he might be held to have committed this offence, 
Thus a person cannot be convicted of ‘receiving’ if he had no guilty knowledge at 
the time of receipt. But he is guilty of ‘retaining’ if he subsequently knows or 
has reason to believe that the property wa.s stolen.^ The offence of dishonest rc 
tention of stolen property may be complete without any guilty knowledge iit tic 
time of receipt.^ 

Manual possession not necessary for receiving. — It is not necessary thattke 
accused should have had manual possession of the goods. Where the consignee 
presented a railway receipt for certain stolen goods to the Station-master, raid 
the freight and received formal delivery of the package from the latter, it was held 
that the goods had come to be not merely in the potential possession of the con- 
signee but actually within his power and unrestricted control, though he had not 
removed them from the station where they were then lying, nor made any attempt 
to do so, and that he had received them within the meaning of s. 411.“ 


4. ‘Stolen property’. — Property into or for which the stolen property lias 
been coifverted or e-vchanged is not stolen property.* Henee money obtained upciii 
forged money-orders,* or an ingot obtained by making stolen jewoUeiy.* is not 
stolen property. 

5. ‘Knowing or having reason to believe the same to be stolen pro- 
perty.’ — The offence made punishable is not the receiving stolen property from 
any particular person, but the receiving such property knowing it to be stolen. 
The word ‘believe’ is a much stronger word than suspect, and it involves llic 
necessity of showing that the circumstances were such that a reasonable man must 
have felt convinced in his mind that the property with which he ivas dealing must 
be 'Stolen property. It was not sulficient to show that the accused was careless 
or that he had reason to suspect that the property was stolen, or that he did not 
make sufficient inquiry to ascertain whether it had been honestly acquired.' Bat 
a person is not guilty of this offence although at the time of receiving the property 
he erroneously believes it to be stolen® or where the articles are not of an unusual 
character but arc such as easily pass from hand to hand.® Where the accused was 
found in British India in possession of a horse stolen shortly before from a village 
in an Indian State knowing that it had been stolen, it was held that he was guilty 
under tills section.'® 

Property stolen from different owners. — M'herc there is no evidence that 
articles stolen from several persons were received on different dates, the dishonest 
receipt of tlic same is a single offence under this section, and a person tried on a 
charge thereunder, in respect of the retention of some of the articles on a certain 
date, cannot be tried, on a similar charge, in respect of other articles of which 
was in possession on such date." tVhere the property stolen formed the contentr 
of a single parcel, a single offence in respect of all the articles contained in the parcel, 


' Per Plowden, J.. in NajibuUa 
Khan, (1884) P. R. No. 18 of 1884. 

® (1809) 4 M. H. C. (Appx.) xUi. 
® ShewdhaT Sukul, (1913) 40 Cal. 
990. 

® Subha Chand, (1881) P. R. No. 39 
of 1881. • ■ 

® Monmohun Boy, (1873) 24 W. R, 
i(Cr.) 33. 
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’ Bango Timaji, (1880) 6 Bom. -102, 
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* Issup, (1888) IJnrep. Cr. C. 389. 

® Bavaji, (1892) Unrep. Cr. C. 594. 

Mul Chand, [1943] Lah. 02. 

“ Ganesh Sahu, (1923) 50 Cal. 594; 
Ishan Muchi, (1888) 13 Cal. 311; Sheo 
Charan, (1923) 45 AU.v485. 
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-and not separate offences In respect of the different articles, should be treated as 
the basis of the conviction.^ 

CASES. — Res nullius cannot be subject of receiving. — Where a buU was let 
loose as a part of a religious ceremony, and was the property of no one, it was held 
that it could not be the subject of an offence under this section,*^ as the original 
•owner had surrendered all his rights as its proprietor and that it was nullius pro- 
prietas. 

412. Whoever dishonestly receives or retains any stolen property, 

Dishonestly receiving ^he possession whereof he knows or has reason to 

property stolen in the believe to have been transferred by the commis- 
sion of dacoity, or dishonestly receives from a 
person, W'hom he knows or has reason to believe to belong or to have 
belonged to a gang of dacoits, property which he knows or has reason 
to believe to have been stolen, shall be punished with transportation 
for life, or with rigorous imprisonment for a term which may extend to 
4en years, and shall also be liable to fine. 

COMAIENT.— This section was enacted to stamp out the offence of dacoity 
which was very rampant when the Code came into force. It refers to persons 
■other than actual dacoits. It provides the same punishment to a receiver of pro- 
perty obtained in dacoity as to dacoits themselves. 

413. Whoever habitually receives or deals in property which he 

Habitually dealing in knows or has reason to beheve to be stolen proper^, 

stolen property, puiushed with transportation for life, 

■or with imprisonment of either description for a term wliich may 
extend to ten years, and shall also be liable to fine. 

COMMENT.— This section punishes severe^ tlie common receiver or profes- 
sional dealer in stolen property. One who casually receives stolen property is 
punished under the two preceding sections according to the taint attaching to 
the property, A person cannot be said to be a habitual receiver of stolen goods 
who may receive the proceeds of a number of different robberies from a number of 
■different tlrieves on the same day. It must be shewn that the property was received 
■on different occasions and on different dates.=> 

414. Whoever voluntarily assists in concealing or disposing of or 

jaElit’'’of®Eto1en™° rai with property which he knows or 

has reason to believe to be stolen property, shall 
be punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

COMMENT. — This section requires two things — 

I. Voluntary assistance in concealing or disposing of or making away with 
property. 

> (1924) 2 Ran. 80. => Baburam Kansari, (1891) 19 Cal. 

> Bandhu, (1885) 8 All. 51; Mibal, 190. , 1 c,ai. 

1887) 9 All. 34% 
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2. Knowledge or reason to beliew that such property is stolen property. 

The Bombay High Court has held, differing from earlier cases, that persons dis- 
honestly receiving property could be charged with and convicted of concealing 
or disposing of it under this section.* 

CASE. — The accused was the driver of a taxi, which was carrying several per- 
sons who had hired it. While on its way the taxi stopped at a place for some reason, 
not known, and two of the passengers got down from the taxi and within a distance 
of about three and a half yards from the taxi they suddenly and without premedita- 
tion attacked, injured and robbed a man of his purse containing about Rs. EO 
The robbers then boarded the taxi and the driver, in spite of the cries of the victim, 
drove away as fast as he could. It was held that the driver assisted the robbers 
in making away with the money so robbed and was guilty under this section.® 

Of Cheating. 

415. Whoever, by deceiving any person, ^ fraudulently or dishonestly 
induces the person so deceived to deliver any 

Cheating. !. xiUi. 

• property to any person, or to consent that any 

person shall retain any property,® or intentionally induces the person 
so deceived to do or omit to do anything which he would not do or omit 
if he were not so deceived,^ and which act or omission causes or is likely 
to cause damage or harm to that person in body, mind, reputation or 
property',® is said to “cheat.” 

Explanation . — A dishonest concealment of facts is a deception within 
the meaning of this section. 

ILLIISTBATIONS. ' 

(а) A, by falsely pretending to be in the Civil Service, intentionally deceives 
Z, and thus dishonestly induces Z to let him have on credit goods for rehieli he 
does not mean to pay. A cheats. » 

(б) A, by putting a counterfeit mark on an article, intentionally deceives Z 
into a belief that this article was made by a certain celebrated manufacturer, and 
thus dishonestly induces Z to buy and pay for the article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, intentionally deceives Z 
into believing that the article corresponds with the sample, and thereby dishonestly 
induces Z to buy and pay for the article. A cheats. 

(d) A, by tendering in payment for an article a bill on a house with which A 
keeps no money, and by which A expects that the bill will be dishonoured, inten- 
tionally deceives Z, and thereby dishonestly induces Z to deliver the article, intend- 
ing not to pay for it. A cheats. 

(e) .A, by pledging as diamonds articles which he knows are not diamond.?, 
intentionally deoeiv-es Z, and thereby dishonestly induces Z to lend "money. A 
cheats. 

(/) A intentionally deceives Z into a belief that A means to repax money 
that Z may lend to him and thereby dishonestly induces Z to lend him money, 
A not intending to repay it. A cheats. 

* Abdul Gani, (1925) 27 Bom. Ij. followed. 

R. 1373, 49 Bom. 872, Jethalul, (1905) » Hari Singh, [1940] 2 Cal. 9. 

29 Bom. 449,' 7 Bom. L. R. 527, not 
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(g) A intentionally deceives Z into a belief that A means to deliver to Z a certain 
quantity of indigo plant which he does not intend to deliver, and thereby dishonestly 
induces Z to advance money upon the faith of such delivery. A cheats ; but if A, 
at the time of obtaining the money, intends to deliver the indigo plant, and after- 
wards breaks his contract and does not deliver it, he does not cheat, but is liable 
only to a civil action for breach of contract. 

(h) A intentionally deceives Z into a belief that A has performed A’s part of 
a contract made with Z, which he has not performed, and thereby dishonestly 
induces Z to pay monej'. A cheats. 

(i) A sells and conveys an estate to B. A, knowing that in consequence of 
such sale he has no right to the property, sells or mortgages the same to Z, with- 
out disclosing the fact of the previous sale and conveyance to B, and receives the 
purchase or mortgage money from Z. A cheats. 

COMMENT. — In most of the foregoing offences relating to property the offender 
merely got possession of the thing in question, but in the case of cheating he ob tains 
possession plus property in it. 

The authors of the Code observe : ”We propose to .make it cheating to obtain 
property by deception in all cases where the property is fraudulently obtained ; 
that is to say, in aU cases where the intention of the person who has by deceit obtain- 
ed the property 'was to cause a distribution of property which the law pronounces 
to be a wrongful distribution, and in no other case whatever. However immoral 
a deception may be, we do not consider it as an offence against the rights of pro- 
perty if its object is only to cause a distribution of property which the law recognizes 
as rightful. 

“We propose to punish as guilty of cheating a man who, by false represeijja- 
tions, obtains a loan of money, not meaning to repay it ; a man who, by false re- 
presentations, obtains an advance of money, not meaning to perform the seivice 
or to deliver the article for which the advance is given ; a man who, by falsely 
pretending to have performed work for which he was liired, obtains pay to which 
he is not entitled. 

“In all these cases there is deception. In all, the deceiver’s object is fraudu- 
lent. He intends in all these cases to acquire or retain wrongful possession of 
that to which some other person has a better claim, and which that other person 
is entitled to recover by law. In all these cases, therefore, the object has been 
wrongful gain, attended with wrongful loss. In all, therefore, there has, according 
to our definition, been cheating.’’^ 

English law. — Wlioever shall by any false pretence obtain from any other person 
any chattel, money, or valuable security, with intent to defraud, shall be guilty 
of misdemeanour. The definition of cheating as given in s. 415 is much wider and 
includes a promise as to future conduct not intended to be kept and also damage 
or harm to a person in body, mind, reputation or property. 

Ingredients. — The section requires — 

(1) Deception of any person, 

(2) (a) Fradulently or dishonestly inducing that person 

(i) to deliver any property to any person ; or 
(u) to consent that any person shall retain any property ; or 
(6) intentionally inducing that person to do or omit to do anything which 
he would not do or omit if he were not so deceived, and which act or omission causes 
•* ^ Note N, pp. 164, 166. 
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or is likely to cause damage or harm to that person in body, mind, reputation or 
property. 

In the definition of cheating there are set forth two separate classes of acts which 
the person deceived may be induced to do. In the first place he may he induced 
to deliver any property to any person or to consent that any person shall retain any 
property . The second class of acts set forth in the section is the doing or omitting 
to do anything which the person deceived would not do or omit to do if he were 
not so deceived. In the first class of cases the inducing must be fraudulent or 
dishonest. In the second class of acts the inducing must be intentional. 

The definition of the offence of cheating embraces some cases in which no transfer 
of property is occasioned by the deception and some in which such a transfer occurs ; 
for these cases generally provision is made in s. 417 of the Code. For cases in whicli 
property is transferred a more specific provisiap is made by s. 420. 

The offence of cheating is not committed if a ihird party, on whom no decep- 
tion has been practised, sustains pecuniary loss in consequence of the accused’s 
act.^ 

Cheating and extortion — The offence of cheating must, like that of extortion, 
be committed by the wrongful obtaining of a consent. The difference is, that the 
extortioner obtains the consent by intimidation, and the cheat by deception.® 

Cheating, criminal breach of trust, and crTnflnal misappropriation.— 
Cheating differs from the last two offences in the fact that the cheat takes posses- 
sion of property by deception. There is wrongful gain or loss in both cases and in 
both cases there is inducement to deliver property. 

1. ‘Deceiving any person.’ — ^Deceiving means causing to believe what is 
false, or misleading as to a matter of fact, or leading into error. Whenever a person 
fraudulently represents as an existing fact that which is not an existing fact, he 
commits this offence. A wilful misrepresentation of a definite fact with intent 
to defraud, cognizable by the senses — as where a seller represents the quantity of 
coals to be fourteen c^vt. whereas it is in fact only eight cwt., but so packed as 
to look more ; or where the seller,, by manoeuvring, contrives to pass off tasters 
of cheese as if extracted from the cheese offered for sale, whereas it is not — is a 
cheating.® 

The person deceived need not be a definite person to whom the false representa- 
tion is made. . 

It is not necessary that the false pretence should be made in express words; 
it can be inferred from all the circumstances attending the obtaining of the pro- 
perty,* or from conduct.® If a person orders out goods on credit promising to 
pay for them on a particular day knowing that it was impossible for him to pay, 
this would amount to cheating. But the mere fact that he is in embarrassed cir- 
cumstances does not lead to such inference.® 

Where a person knows that the statements made by another are false, but still 
acts upon them with a view to entrap that person, the accused will he guilty not 
of the principal offence of attempt to commit it. If a person buys milk knowing 
it to be watered in order to prosecute the seller, the conviction cannot beof cheating 
ibut of attempt to cheat.’ M wrote a letter to the Currency Office at Calcutta, 

i 'Sundar Singh, (1904) P. R. No. 25 82 Cal. 941. 

of 1804. 6 MohsirAhai, (1931) 34 Bora. L. 

® Note N,p. 163. R. 313, 50 Bom. 204. 

® Goss, (1860) 8 Cox 262. « Ibid. 

* Maria Giles, (1865) 10 Cox 44; ’ Kake Modock, (1872) 18 W. B. 

Khoda Bux v. Bakeya Mundari, (1905) (Cr.) 61. « 
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enclosing the halves of two Government currency notes, stating that the other 
halves were lost, and inquiring what steps should be taken for the recovery of the 
value of the notes. The Currency Oifice having upon inquiry discovered that the 
amount of the notes had been paid to the holder of the other halves and that the 
notes had been withdi’awn from circulation and cancelled, sent M the usual form 
claim to be filled up and returned to it. It appeared from the evidence that the 
Cmrency Office never contemplated paying M in respeet of the notes. The forA 
was filled up and signed by M and returned by him to the Currency Office. It was 
held that, although there was no intention on the part of the Currency Office to pay 
the amount of the notes, M was guilty of attempt to cheat.^ 

2. ‘Fraudulently or dishonestly induces the person so deceived to de- 
liver any property.’ — The words ‘fraudulently’ and ‘dishonestly’ do not govern 
the whole of the definition of cheating. The section is divided into two parts, the 
second of which provides for the case of a person who, by deceiving another in- 
tentionally, induces the person so deceived to do an act which capses or is likely 
to cause damage or harm although the deceiver has not qcted fraudulently or dis- 
honestly.* To describe consequences of an act to be more serious than, in fact, 
they were likely to be, may be deceiving, but is not cheating if done without any 
fraudident or dishonest intention. Thus, to induce a son to pay his father’s debts, 
by acting merely on his fear of consequences to his father, is not cheating.* 

3. ‘Or to consent that any person shall retain any property. ’ — It is cheating 
whether a deception causes a person fraudulently or dishonestly to acquire property 
by delivery, or, to retain property already in his possession. 

4 . ‘Intentionally inducing that person to do or omit to do anything 
which he would not do or omit, etc.’ — Intention is the gist of the offence. Tljp 
person cheated must have been intentionally induced to do an act which he must 
not have done or to omit to do an act which he would have done, owing to the 
deception practised on him. The intention at the time of the offence and the 
consequence of the act or omission itself have tg be considered.* Intent refers to 
the dominant motive of action, and not to a casual or merely possible result.® 

5. ‘Which act or omission causes or is likely to cause damage or barm 
to that person in body, mind, reputation or property.’ — The damage must be 
the direct, natural or probable consequence of the induced act. ’The resulting 
damage or likelihood of damage may not be within the actual contemplation of the 
accused when the deceit was practised. The person deceived must have acted 
under the influence of deceit, and the damage must not be too remote.® 

Railway waggons are ‘property’ within the meaning of this term. They are 
the property of the railway company. They are not as property delivered to a 
colliery merely by being taken to the colliery siding, although the colliery are en- 
titled to load the waggons. The unauthorized allotment of more waggons to a 
colliery than they were entitled to, through the fraudulent or dishonest acts of the 
servants of a railway company, would not cause or would not be likely to cause 


* The Government of Bengal v. 
Umesh Chunder Milter, (1888) 16 Cal. 
310. 

* Mohabat, (1889) P. R. No. 20 of 
1889. 

* Raj Coomar Banerjee, (1864) W. 
R. (Cr.) (Gap No.) ‘15. 


* Harendra Nath Das v. Jyotish 
Chandra Datta, (1924) 52 Cal. 388. 

® Ibid. 

® Legal Remembrancer v. Manmatha 
Bhnsan Chatierjee, (1923) 51 Cal. 250; 
Harendra Nath Das v. Jyotish Chandra 
Datta, supra. 
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any appreciable damage to the railway company’s reputation, as the damage would 
be too remote.^ 

Explanation. — ^The Explanation refers to the actual deception itself and not to 
the concealment of a deception by some one else. 

The giving of a cheque on a bank as payment for goods or in payment of a debt 
^mounts to a representation that the drawer has authority to draw on the bank 
for that amount and that the cheque is a good and valid order for the payment 
of its amount and that the cheque will be paid.® The accused presented a cheque, 
in part payment of goods purchased, to A, a shop salesman, who sent for R, and 
there was a conversation between them in a language which the accused did not 
understand, and R thereupon cashed the cheque, and the amount, less the discount 
and the price of the goods, was paid to the accused. It was held that the offence 
of cheating R was established, as the tender of thd cheque as a genuine one carried 
with it the representation to R, through A, that it would be honoured on presenta- 
tion, and that the omission to disclose to A, the fact that he had no money in the 
bank to meet the cheque, and that it would be dishonoured on presentation, was 
a dishonest concealment under this Explanation.* 

Puffing. — ^The authors of the Code observe : “If all the misrepresentations 
and exaggerations in which men indulge for the purpose of gaining at the expense 
of others were made crimes, not a day would pass in which many thousands of buyers 
and sellers would not incur the penalties of the law. It happens hourly that an 
article which is worth ten rupees is affirmed by the seller to be cheap at twelve 
rupees, and by the buyer to be dear at eight rupees. The seller comes down to 
eleven rupees, and declares that to be his last word ; the buyer rises to nine, and 
s^s that he will go no higher ; the seller falsely pretends that the article is un- 
usually good of its kind, the buyer that it is unusually bad of its kind ; the seller 
that the price is Ukeiy soon to rise, the buyer that it is likely soon to fall. Here 
we have deceptions practised for the sake of gain, yet no judicious legislator would 
punish these deceptions.’’* 

A simple misrepresentation of t*he quality of goods is not a false pretence.’ In 
order to obtain'an advance of money on a large quantity of plated spoons the de- 
fendants represented to a pawnbroker that they were of the best quality, that 
they were equal to Elkington’s A, that the foundation was of the best material, 
and that they had as much silver upon them as Elkington’s A. The jury found 
that these representations were wilfully false, and that by means of them an advance 
of money was made. It was held that the representation being a mere exaggera- 
tion or puffing of the quality of the goods in the coui'se of a bargain, it was not 
a false pretence.® The accused induced the prosecutor to buy certain plated goods 
at an auction for £7 on the representation that they were the best silver plate, 
lined with gold, and worth £20. The foundation of the goods was Britannia metal, 
instead of nickel as the best goods, covered with a transparent film of silver, and 
they were worth only about 30s. It was held that there was no false pretence.' 
But when the thing sold is of an entirely different description from what it is re- 
presented to be, and the statements made are not in the form of an expres.sion ol 


‘ Legal Remembrancer v. Manmatha 
Bhusan Chatterjee, (1923) 51 Cal. 250; 
Harendra Nath Das v. Jyotish Chandra 
Daiia, (1024) 52 Cal. 188. 

* Keshavji Madhavji, (1980) 32 Bom. 
L. R. .102. 


* Martindale., (1924) 52 Cal. 347 . 

•* Note N, p. 163. 

* Bryan, (1857) 7 Cox 312. 
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’ Levine and Wood, (1867) 10 Cot 
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opinion or mere praise, the offence of cheating is committed. Where the accused 
induced the prosecutor to purchase a chain from him by fraudulently representing 
that it was 15-carat gold, when it was only of a quality a trifle better than 6-carat, 
knowing at the time that he was falsely representing the quality of the chain as 
15-carat gold, it was held that the statement that the chain was 15-carat gold, 
not being mete exaggerated praise, nor relating to a mete matter of opinion, but 
a statement as to a specific fact within the knowledge of the accused, was a false 
pretence.' 

CASES. — Inducing person deceived to deliver property. — Where a person 
hired certain property for use at a wedding, paying a portion of the hire, and giving 
a written premise to pay the halanee of the hire, and to restore the property after 
the wedding, he being well aware that there was to be no wedding, and intending, 
when he got the property, to apply for its attachment in a civil suit in respect of 
an alleged claim;* and where the accused received a Government promissory note 
promising to return certain jewels pledged to them but not intending to do so, 
and they subsequentlj’ claimed to retain the note for another debt alleged to be due 
to them by the sender,* this offence was held to have been committed. 

Misrepresentation as to caste. — To palm off a woman as belonging to a caste 
different to the one to which she really belongs with the object of obtaining money 
amounts to cheating.* 

Inducing person deceived to do something —Where a prostitute communi- 
cated syphilis to a man who had sexual intercourse with he i on the strength of 
her representation that she was free from disease, it was held that this offence was 
committed.® 

Vendor and purchaser. — The selling of milk and water in about equal propor- 
tion as pure milk was held to support a finding of cheating.* Where the vendor 
of immovable property omitted to mentior that there was an incumbrance on tlie 
property, it was held that he could not be convicted of cheating unless it was shown 
either that he was asked by the vendee whether the property was incumbered 
and said it was not, or that he sold the property on the representation that it was 
unincumbered.’’ 

Where property Is delivered, fraudulent or dishonest Intention on the 
part of the accused is necesssary : where any act is done through deception, 
that act should have caused damage or harm. — tVhere the accused secretly 
entered an exhibition building without having purchased a ticket and was there 
apprehended, it was held that such act did not amount to cheating.* If the accused 
had said to the door-keeper that he had a ticket, and had thus obtained access to 
the building, it would have been cheating. Where a person who purchased rice 
from a famine relief officer at a certain rate on condition that he should sell it at 
a pound less, was convicted of cheating because he did not sell it at the rate agreed 
on, it was held that as there had been no wrongful gain or loss to any one, no offence 
was committed.* 'Where a person put the name of a painter upon the copy of 
one of his pictures, in order that it might pass off as the original picture, it was 

' Ardley, (1871) L. R. 1 C. C. R. 1918. 

361. * Bakma, (1886) 11 Bom. 59. 

* Kadir Bux, (1871) 3 N. W. P. » Nana, (1880) Unrep. Cr. C. 145. 

36. ■ - BUkan Bas, (1905) 27 All. 661. 

* Slieodurshun Bass, (1871) 3 N. * Mehervanii Bejanii, (1869) 6 B. 

AV. P. 17. H. C. (Cr. C.) 6. 

* Komul Bass, (1865) 2 W. R. (Cr.). * Lai Mahamed, (1874) 22 W. R. 

7; Jhanda Singh, (’/)17) P. R. No. 6 of (br.) 82. 
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heU that he had committed this offence.* 'Cnder the Code it would amount to 
forgery as wdL ^ 

False entries. — Where the accused was requested to make an entry in a beck 
of accounts belonging to the complainant, to the effect that he was indebted to the 
complainant in a certain sum found due on a settlement of accounts, instead of 
malring this entry entered in a language not known to the complainant that this sum 
had been paid to the complainant, it was held that he had committed an oflence 
of attempt to cheat.* 

Passengers by railway. — tMiere a passenger travelled in a carriage of higher 
class than that for which he had paid fare,* and where a passenger gave some part 
of this. luggage to a co-passenger to evade the charge for overweight.* it was held 
tliat this offence was not committed. Where a man endeavoured to evade payment 
of a railway fare hy the production of an old pass altered as to date and number 
of persons, it was held that he was guilty of attempt to cheat.*' 

Attempt to create false evidence. — ^The accused, in order to create false evi- 
dence that he had paid a sum of Rs. 650 which he owed to the complainant, filled 
a registered envelope with blank sheets of paper and posted it to the complainant 
after msuring it for Rs. 630. The complainant gave an acknowledgment of receipt 
of the parcel to the Post Office on receiving the same. It was held that the accused 
was guilty of attempt to cheat.* The Calcutta High Court has, however, held that 
a person who sends an insured cover, purporting to contain Government currency- 
notes, hut which, on receipt by theaddressee.is found to contain only a letter advis- 
ing the despatch of notes and pieces of waste paper, is not guilty of cheating. The 
Court observed : — “All that the person deceived has been induced to do is that he 
has signed a receipt acknowledging the delivery of a cover. He has not acknowledged 
hf that the receipt of any sum of money alleged to be contained in the cover 
That being so, we are unable to say that the charge of cheating has been brought 
home to the accused in the circumstances which appear on the record before us.’ " 
Similarly, the Allahabad High Court in a case held that a person who sent, in an 
insured cover, Khilafat bends instead of Government currency-notes, in discharge 
of his liability, was not guilty of attempt to cheat.* 

Abetment. — The accused by falsely representing a notorious gambler well 
skilled in all tricks of gambling, to be a rich merchant, induced the complainant 
to gamble with him on the representation that the merchant would fall an easy 
prey if the complainant gambled with him. The complainant was thus induced 
to part with all his property in gambling. It was held that the accused was guilty 
of abetting the offence of cheating.* Accused No. 1 procured quantities of sacclia- 
rine and bicarbonate of soda. He adulterated saccharine with bicarbonate of sodj 
and put the mixture into tins which he gave to a broker (accused No. 2) to sell. 
Accused No. 2 sold the mixture as genuine saccharine and received money for it. 
which he made over to accused No. 1. Accused No. 2 received his brokerage for 
the traiusaetion. Accused No. 1 having been charged with abetment of cheating 
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it was held that under the circumstances accused No. 1 was guilty of the offence 
charged.' 

416 . A person , is said to “cheat by personation” if he cheats by 

Cheaung by persona- Pretending to be .somc Other . .person, or by know- 
tion. ingly substituting one person for another, or re- 

presenting that he or any other person is a person other than he or 
such other person really is. 

Explanation . — The offence is committed whether the individual 
personated is a real or imaginary person. 

IL1.USTBATIONS . 

(а) A cheats by pretending to be a certain rich banker of the same name. A 
cheats by personation. 

(б) A cheats by pretending to be B, a person who is deceased. A cheats by 

personation. ' 

COMMENT. — To ‘personate’ means to pretend to be a particular perspn.- As 
soon as a man by word, act, or sign holds himself forth as a person entitled to vote 
with the object of ps^ssing himself off as that person, and exercising the right which 
that person has , he has personated him If a person at Oxford, who is not a member 
of the university, go to a shop for the purpose of fraud, wearing a commoner’s cap 
and gown, and obtain goods, this appearing in a cap and gown is a sufficient false 
pretence although nothing passed in words.‘ 

The person personated may be a real or an imaginary person. 

Ingredients. — This section requires any one of the following essentials ; 

(1 ) Pretension by a person to be some other person. 

(2) Knowingly substituting one person for another. 

(3) Representation that he or any other person is a person other than he or 
such other person really is. 

CASES. — False representation at examination. — Where A falsely represented 
himself to be B at a University Examination, got a haU-tieket under B’s name, 
and wrote papers in B’s name, it was held that A was guilty of cheating by perso- 
nation and forgery.* 

False representation as to caste. — ^Where the accused represented to the prose- 
cutor that a girl was a Brahmin and thereby induced him to part with liis money 
on consideration of the marriage of the girl to his brother when the girl reaUy wa.s 
of a low caste, it was held that he was guilty of cheating by false personation.®- 
The accused falsely represented to the mother of a girl that he was a Barendra 
Bralunin, whereas in fact he really belonged to another sub-caste, namely, Bama 
Brahmin, and thereby procured his marriage with the girl to which the mother 
would not have agreed but for such false representation and as a result of which 
marriage the mother was excommunicated. It was held that the accused was- 
guilty of cheating by false personation.’ The former Chief Court of the Punjab 

' Bholasing, (1924) 26 Bom. E. R. Ashwini Kumar Gupta, [19871 1 Cal. 
211. 71. 

* Hague, (1864) 4 B. & S. 715, “ Mohim Chunder Sil, (1871) 16 W. 
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“ Ibid, p. 721. ' 801. 

* Barnard, (1831) 7 C. & P. 784. ’ Kshiteesh Chandra Chahredtarli, 

‘ Appasami, 9^889) 12 Mad. 151; [1937] 2 Cal. 221. 



344 


THE INDIAN PENAE CODE. 


[ CHAP.' XVII. 


held that a person could not be convicted of an offence under this section for dis- 
posing of a girl representing her to be of a different caste from that to which she 
belonged.' It also held that to describe a Brahmin woman as a kirari or a sweeiicr 
woman as a jai widow was an offence under s. 420 and not o'ne under this section.' 
Where a person represented a girl to be the daughter of a certain woman of good 
family, when he knew her to be the daughter of another woman, it was held that 
he was guilty of this offence.' 

417. Whoever cheats shall be punished with imprisonment of either 

Punishment for description for a term which may extend to one 

cheating. year, or with fine, or with both. 

COMMENT. — This section punishes simple cases of cheating. Where there is 
delivery of any property or destruction of any valuable security, s. 420 is the propei 
section to apply. 

418. Whoever cheats with the knowledge that he is likely thereby 

to cause wrongful loss to a person whose interest 
in the transaction to which the cheating relate.s, 
Lon wh^°mtereat‘’of: was bound either by law, or by legal contract, 

protect.'* ^ protect, shall be punished with imprisonment 

of either description for a term which may extend 
to three years, or with fine, or with both. 

COMMENT. — This section applies to cases of cheating by guardians, trustees, 
solicitors, agents, the manager of a Hindu family, directors or managers of a ban!, 
in fjfiud of the shareholders. It is the abuse of trust that is met with severe punish- 
ment. 

False balance-sheet for inducing to renew deposit. — AVhere the directors, 
manager and accountant dishonestly, that is, to obtain wrongful gain for tliem- 
selves or to cause wrongful loss to^otbers, put before the shareholders balance- 
sheets which they knew to be materially false and misleading and likely to mis- 
lead the public as to the condition of the bank and concealed its true condition 
and thereby induced depositors to allow their money to remain in deposit in the 
bank, they were held liable under this section* 


419. Whoever cheats by personation shall be punished with im- 
„ . , , prisonment of either description for a term which 

Punishment for ^ i n •xv 

cheating by persona- may extend to three years, or with fine, or with 


s420. Wlioever cheats and thereby dishonestly induces the person 
deceived to deliver any property to any person. 

Cheung and dis- , - i- 

h^estiy inducing deli- or to make, alter or destroy the whole or any pare 
° of a valuable sucurity, or anything which is signed 

or sealed, and which is capable of being converted into a valuable 


' Singhara, (1903) P. R. No. 17 
of 1903. 

' Burga Das, (1933) 35 Bom. L. R. 
1181. 


' Dhunpvl Ojhab, (1867) 7 W. B- 
(Cr.) 51. 

* Moss, (1893) 16 AU. 88. 
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security, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable 
to fine. 

COMMENT. — Simple cheating is punishable under s. 417. But where there 
IS delivery or destruction of any property or alteration or destruction of any valu- 
able security resulting from the act of the person deceiving, this section comes 
into operation, 

\ 

CASES. — Where a person whose duty it was to ascertain and report the current 
rates in the market, by arrangement with persons in the market, reported rates 
higher than those really current, and in consequence of which higher rates were 
paid to sellers than they were entitled to, it was held that he was guilty of this 
offence.* Where the accused induced the complainant to deliver to him a bicycle 
under false representations that he was a commission agent and that the machine 
was required for an up-country purchaser, but after taking its delivery he nego- 
tiated its sale to a customer in Bombay, it was held, that the offence of cheating 
and dishonestly inducing the delivery of property was complete as soon as the 
bicycle was handed over.’ 

The accused, by making a false representation that he was an employee of the 
Calcutta Municipal Corporation, obtained rupees ten as subscription from the 
Health Officer of that Corporation, towards the funds of a charitable society. The 
money was duly made over by the accused to the charity, but he was subsequently 
charged with the offence of “cheating,” and was convicted under this section. It 
was held that he was not guilty as there was no such deception as to cause “wrongful 
loss” or “wrongful gain.”’ 

Attempt — The accused manufactured certain spurious trinkets and took them 
to a goldsmith, showed them to him, and said they were of gold (which they were 
not) and that they were stolen property (which was also untrue). He further 
said he did not wish to sell them in the market and asked the goldsmith to buy 
them. The goldsmith did not buy ^hem and the negotiations went no further. 
It was held that the accused was guilty of attempt to cheat.* 


Of Fraudulent Deeds and Dispositions of Property. 

421 . Whoever dishonestly or fraudulently removes, conceals or 
Dishonest or frau- ‘^^^i’^ers to any person, or transfers or causes to be 
duient removal or con- transferred to any person, without adequate con- 

-cealment of property -j •• ^ tr » T. 

to orevent distribution sideratioii, any property/ intending thereby to 

among creditors, . x * .. *' 

prevent, or knowing it to be likely that he will 
thereby prevent, the distribution of that property according to law 
among his creditors or the creditors of any other person, shall be punish- 
ed with imprisonment of either de.scription for a term which may 
extend to two years, or with fine, or with both. 


* Parmeshar Dat, (1886) 8 All. 

201 . 

’ Banaji, (1900) 2 Bom. E. R. 621. 
’ AshiUosh lyyiUick, (1905) 33 Cal. 


50. 

* Abdullah, (1914) P. R. No. 14 
of 1914. 
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COMMENT.~This and the three following sections deal with fraudulent con- 
veyances referred to in s. 53 of the Transfer of Property Act and the Presidency- 
towns and Provincial Insolvency Acts. 

This section specially’ refers to frauds connected with insolvency. The offence 
under it consists in a dishonest disposition of property with intent to cause wrongful 
loss to the creditors. It will cover benami transactions in fraud of creditors. It 
will apply to property both movable and immovable. 

Compare ss. 206-210 with ss. 421-424 as they are similar in character. The 
former sections deal with fraud on Courts, the latter, with fraud on creditors. 

1 . ‘Property. ’ — ^This word includes a chose in action. The right to cut trees 
under an agreement for the pmpose of making charcoal from wood is movable 
property.* 

422. Whoever dLshonestly or fraudulently prevents any debt or 

Dishonestly or frau- demand due to himself or to any other person from 
drt “tehig as^bkfo? being made available according to law for payment 
' of bis debts or the debts of such other person, shall 

be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

COMMENT. — ^Tbis section, like the preceding section, is intended to prevent 
the defrauding of creditors by masking property. Any proceedings to prevent 
the attachment and sale of debts due to the accused will fall under this section. 
The offence consists in the dishonest or fraudulent evasion of one’s own liability. 


423. Whoever dishonestly or fraudulently signs, executes or be- 
comes a party to any deed or instrument which 
duient "execution "^oi purports to transfer or subject to any charge any 
tuning faS'statei^t property, or„any interest therein, and which con- 
of consideration, tains any false statement relating to the considera- 

tion for such transfer or charge, or relating to the person or persons 
for whose use or benefit it is really intended to operate, shall be punished 
with imprisonment of either description for a term which may extend 
to two years, or witli fine, or with both. 


COMMENT. — This section deals with fraudulent and fictitious conveyances 
and trusts. Under it, the dishonest execution of a benami deed is punishable- 
MTiere the consideration for the sale of immovable property was, with the con- 
sent of the purchaser, exaggerated in a deed of sale in order to defeat the claim 
of the pre-emptor, it was held that the purchaser was guilty of this offence.^ 

The word ‘consideration’ does not mean the property transferred. An xmtrue 
assertion in a transfer deed that the whole of a plot of land belonged to the transferor 
is not a statement relating to the consideration for the transfer and is not an offence 
under this section.® 


* Manchersha v. Ismail, (1935) 60 All. 81 . 

Bom. .706, 38 Bom. L. R. 168. “ Mania Goundan, (1911) 37 Mad. 

* Gurdilta Mai, (1901) P. R. No. 10 47. 

of 1902; Mahabir Singh, (1002) 25 
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CASE. — Where an accused person had unsuccessfully sought to obtain a ■woman 
in marriage and thereafter made and repstered a writing in her favour falsely 
reciting that he had married her, and purporting to convey to her a plot of land 
in lieu of her dower, it was held that he was guilty' under this section as he intended 
to cause injury to her and her husband and to support his orvn false claim to that 
status. He was also held guilty imder s. 193.^ 

424. Whoever dishonestly or fraudulently conceals or removes any 

property of himself or any other person, or dis- 
o*“cqS- honestly or fraudulently assists in the concealment 
ceaiment of property. Tcmoval thcrcof, Or dishonestly releases any 

demand or claim to which he is entitled, shall be punished with im- 
prisonment of either description for a term which may extend to two 
years, or with fine, or with both, 

COMMENT. — ^This section provides for cases not conung 'witliin tlie purview 
of S3. 421 and 422. It contemplates such a concealment or removal of property 
from the place in which it is deposited, as can be considered fraudulent. Where 
one of the several partners removed the partnership books at night, and when 
questioned denied having done so;* where a judgment-debtor, whose standing 
crops were attached, harvested them while the attachment was in force;* where 
the accused who was bound under the conditions of his tenure to share the pro- 
duce of his land with the landholder in a certain proportion, dishonestly concealed 
and removed the produce, thus preventing the landholder from taking his due shares.*- 
it was held that this offence was coiiunitted. But a removal of crops to avoid an 
illegal restraint,* of removal of property, which was attached after the date, fixed 
for the rettirn of the warrant of attachment, from the possession of the custodian* 
was held not to amount to an offence under this section. Certain crops were at- 
tached in execution of a decree and placed in the custody of a bailiff. The crops 
did not belong to the judgment-debtors, andjthe owners cut ami removed a portion 
of them in spite of the resistance of the bailiff. It was held that no offence was 
committed,’ 

Of Mischief. 

425. Whoever, with intent to cause, or kno-wing tliat he is likely 

Mischief cause, wi'ongful loss or damage to the public or 

to any person,’ causes the dcstriictiou of any 
property, or any such change in any property or in I lie situutuin 
thereof^ as destroys or diminishes its value or utility, or aU'ccts it 
injuriously,* commits “mischief.” 

Explanation 1 . — It is not essential to the olfencr of iuiiclii< f IbiU, the 
offender should intend to cause loss or damage; to the o-wucr of Die 

I Legal Remembrancer v. AH Lai * Sivanupanilia Thcriin. (Il)14i iiH 

Mandal, (1921) 48 Cal. 911. Mad. 7U;i. 

* Gout Benode Butt,' (1873) 21 W. '■ Gnpalaiamii , (1902) 23 Mud, 729, 

R. (Cr.) 10. « GurUial, (1032) .W All. Ill), 

» Obayya, (I§98) 22 Mad. 151. ’ Ghfisi, (1929) .52 All, 214, 
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pTDperty injured or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wiongful loss or damage to any 
person hy injuring any property, whether it belongs to that person 
or not. 


Explanation 2 . — Mischief may be committed by an act affecting 
property belonging to the person who commits the act, or to that person 
and others jointly. 

ILLUSTBATIOK3 . 

(a) A voluntarily bums a valuable security belonging to Z intending to cause 
■wrongful loss to Z. A has conunitted mischief. '' 

(b) A introduces water into an ice-house belonging to Z and thus causes the 
ice to melt, intending wrongful loss to Z. A baa conunitted mischief. 

(e) A voluntarily throws into a river a ring belonging to Z, ■with the intention 
of thereby causing ■wrongful loss to Z. A has committed mischief. 

(d) A, knowing that his effects are about to be taken in execution in order to 
satisfy a debt due from him to Z, destroys those effects, with the intention of there- 
by preventing Z from obtaining satisfaction of the debt, and of thus causing damage 
to Z. A has committed mischief. 

(e) A having insured a ship, voluntarily causes the same to be cast away, ■with 
the intention of causing damage to the underwriters. A has committed mischief. 

(/) A causes a ship to be cast away, intending thereby to ca'use damage to Z 
who has lent money on bottomry on the ship. A has committed mischief. - 

(g) A, having joint property -with Z in a horse, shoots the horse, intending there- 
hy to cause wrongful loss to Z. A has committed mischief. 

(bf A causes cattle to enter upon a field belonging to Z, intending to cause 
and knowing that he is likely to cause damage to Z’s crop. A has committed mis- 
chief. 


426. Whoever commits misthief shall be punished with imprison- 
Punishmtnt for mis- ment of either description for a term which may 
extend to thrcejnqnths, or with fine, or with both. 


COMMENT.— Ingredients. — This section requires three things : — 

(1) Intention or knowledge of likelihood to cause wrongful loss or damage to the 
public or tpp-any person; 

(2) causing^tlfe destruction of some property or any change in it or in its situa- 
tion ;.dnd 

(3) su/rii change must destroy or diminish its value or utility; or affect it inju- 
/tjously. 

JpHis section deals with a physical injury f rom a ph^caLcausri^ 

1. ‘Intent to cause, or kno'wing that he Is likely to cause, wrongful loss 
or damage to the public or to any person,’ — This section does not necessarily 
contemplate damage of a destructive character. It requires merely that there 
should be an invasion of right and diminution of the value of one’s property, caused 
by that invasion of right, -which must have been contemplated by the doer of it 
■when he did it.” The damage need not necessarily consist in the infringement of 


1 Mali Lai, (1901) 24 AU. 155, 158. Chmdar, (1885) 12 Cal. 55. 
® Juggeshwar Dass v. Koylash , 
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an existing, present and complete right, but it may be caused by an act done with 
the intention of defeating and rendering infructuous a right about to come into exist- 
ence [vide iU. (d) ]. Where some persons belonging to one village pulled up 
and removed fishing stakes lawfully fixed in the sea within three miles of a shore 
by the villagers of another village, apd the removal of the stakes, though without 
any intention to appropriate them, occasioned “damage”, it was held that the 
offence amoimted to mischief.^ A dominant owner, having a right of way over 
land belonging to another, has no right himself to remove an obstruction imless 
his right of way is impaired by it. If he does so, he has employed unlawful means 
and if loss of property is caused thereby to another, he is guilty under this seetion."/^ 

2. ‘Causes the destruction of any property or any such change in any 
property, etc. ’ — It is the essence of this offence that the perpetrator must cause 
the destruction of property or such change in it as destroys or diminishes its value 
or utility. The destruction of a document evidencing an agreement void for im- 
morality constitutes this offence as it can be used as evidence for other coUateraf 
purposes.® The accused on receiving delivery of a registered article from a Post- 
master was requested to sign an acknowledgment for the article received by him, 
but instead of returning the, same duly signed he tore it up and threw it on the 
ground. It was held that he was guilty of mischief.* 

The ‘destruction’ or ‘change’ should be contrary to the natural use and servi- 
ceableness of the property in question. If a person unauthorizedly allows goatS' 
to graze in a forest, the grazing rights in which are restricted to holders of permits, 
the offence of mischief is not committed as by such an act the grass is only put 
to its normal use.® The accused had a dispute about the possession of a certain 
land with the complainant. The complainant dug a well with a view to cultivate ' 
the said land, but the acctised forcibly entered on the land and damaged tbg well. 
It was held that the accused were guilty of mischief even though the complainant 
was a trespasser,* 

‘Property ’ means some tangible property capable of being forcibly destroyed 
but does not include easement. The sectijn refers to corporeal property and 
provides for cases in which such property is either destroyed or altered or other- 
wise damaged with a particular intent. A right to collect toll at a public ferry is 
not property within the meaning of this section.' 

‘Change’ means a physical change in composition or form. The section con- 
templates a physical injury from a physical cause. Making a breach in the wall 
of a canal is an act which causes such a change in the property as destroys or di- 
minishes its value or affects it injuriously.® Certain Hindus present at a caste 
dinner had sat down to partake of the food which had been served to them, when 
certain other members of the caste came, and, after telling those who were seated 
to move to another place, which they refused to do, threw down a shoe amongst 
the men who were seated. The persons who threw the shoe were convicted of 
mischief, inasmuch as their action had polluted the food, and had, from a Hindu 

* Kostya Kama, (1871) 8 B. H. of 1905. 

C. (Cr. C.) 63. ® Ragypathi Ayyar v. Narayana 

® Hari Bilash Shau v. Narayan Das Goundan, (1028) 52 Mad. 131. 

Agarmala, [1938] 1 Cal. 680: Zipru, » Abdul Hussein, [1943] Kar. 7. 

(1927) 51 Bom. 487, 29 Bom. L. R. ’ AH Ahmad v. Ibadat-Vllah Khartr 

484. [1944] All. 180. 

® VyapuH, (1882) 5 Mad. 401. « Bansi, (1912) 84 All. 210. 

* Sukha Sitjgh, (1905) P. R. No. 24 
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religious point of view, rendered it unfit to be eaten. The High Court held that 
the, conviction was wrong.i The conclusion arrived at by the High Court is not 
satisfactory. I 

3. ‘As destroys or diminishes its value or utility, etc.’ — Destruction or 
diminution in value of the property regarding which the offence is committed is 
essential. 


Expiration 1. — Illustrations (e) and (/) exemplify this Explanation. It is 
not essential that the property interfered with, should belong to the person in- 
juriously aQected. D, as a lessee of Government, held rights of fishery in a parti- 
cular stretch of a river. C, by diverting the water of that river, converted the 
bed of the river for a considerable distance into dry land, or land with a very shallow 
covering of water upon it, and by so doing he was enabled to destroy, and did de- 
stroy, very large quantities of fish, both mature and immature. It was held that 
when C deliberately changed the course and condition of the river in the manner 
described to the detriment of D, he was guilty of mischief.® 

Explaimtlon 2.— A person who destroys property which, at the time, belongs 
to'himsdf, with the intention of causing, or knowing that it is likely to cause, wrong- 
ful loss or damage to anybody else is guilty of;this offence.* Illustrations (d) and 
(g) shew that a man may commit mischief on hjs oWn, property. In order, however, 
to his doing so, it is necessary that he intends to causfc wrongful loss to some person, 
as in the cases stated in the illustrations. . ' i ■ ’ 

CASES. — No mischief If no wrongful loss or damage to public or to any 
person.— Where the accused was foimd catching fish in a public river, the right 
of fishing ib which was let out by Government to another, but no fencing was put 
up toishut up the fish in any manner;* where the servant of a person pulled down a 
building which a civil Court had declared ought nbt to have been erected;* where 
a person dug out tombs of the forefathers of the complainant, which stood on his 
own lands;* and where the accused installed an' oil engine on his property and his 
neighbour complained that his fneighbour’s) property was damaged by reason of 
vibration from the engine,’ it was held that this offence was not committed. 

427. Wlioever commits mischief and thereby causes loss or damage 
to the amount of fifty rupees or upwards, shall be 
mag^to the^MMimtof punished with imprisonment of either description 
fifty rupees. ^ jjiay extend to two years, or with 

fine, or with both. 


428. Whoever commits mischief by kiUing, poisoning, maiming or 
rendering useless any animal or animals of the 
tE^^'an^i”onhe value of ten rupees or upwards, shall be punished 
value of ten rupees. imprisonment of either description for a term 

W'hich may extend to two years, or with fine, or with both. 

’ Moti Lai, (1901) 24 All. 155. • Jtaicoomar Singh, (1878) 3 Cal. 

* Chanda, (1905) 28 AU. 204. 573, , , . 

* Dharma Das Ghose v. Nusser- : • .t£hfiUially, . (1002) 4 Bom. L. B- 

uddin, (1886) 12 Cal. 660. 463. 

‘ Bhagiram Dome v. Abar Dome, ’ Bagul, (19.34) 37 Bom. 

(1888) 15 Cal. 388. L. R; 96, 59 Bom. 177. 
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COMMENT. — ^This section is intended to prevent cruelty to animals and consc' 
■quent loss to the owner. 


‘Maiming’ refers to those injuries which cause the privation to the use of a 
iimb or a member of the body.i- ‘Maiming’ implies a permanent injury, “ wounding 
is not necessarily maiming. 


429. Whoever commits mischief by killing, poisoning, maiming 
or rendering useless, any elephant, camel, horse, 
mule, buffalo, bull, cow or ox,* whatever may be 
the value thereof, or any other animal of the value 
of fifty rupees or upwards, shall be punished with 
imprisonment of either description for a term which may extend to 
five years, or with fine, or with both. 


Mischief by killing or 
maiming cattle* etc., of 
.any value or any ani- 
of the value of 
Mty rapees. 


COMMENT, — This section provides for enhanced punishment owing to the 
greater value of the animals mentioned therein. 

1 . ‘Bull, cow or ox. ’ — According to the Madras High Court a ‘calf’ does not 
come within the terms bull, cow, or ox ;® but the Calcutta High Court has held 
that the words ‘bull’ and ‘cow’ in this section include the yoimg of those animals. 
The section speciOes the more valuable of the domestic animals, without any re- 
gard to age; but in respect of other kinds of animals not so specified the^section 
will not apply unless the particular animal in question is shewn to be of the value 
ot fifty rupees or upwards.* 


Bull set at large according to religious usage. — Such a bull is not the subject 
of ownership by any person, as the original owner surrenders all his rights a§ its 
proprietor and gives it freedom to go whithersoever it chooses. It is therefore 
nuUius proprietas, and as such, cannot be the subject of mischief.* But if there 
is not a total abandonment of control and property, the animal would not cease 
to be the private property of the owner. T^ere is also a material distinction in 
principle between the case of an animal, property in which is whoUy renounced 
or abandoned and allowed in accordance with superstitious or religious usage to 
roam at large free from control, and that of such an animal so abandoned and at 
large after dedication to a temple.' 


430. Whoever commits mischief by doing ai^ act which causes, or 
Mischief by irj^ to which hc knows to be likely to cause, a diminu- 
by ' wrongf^y“*^vert- Supply of water for agricultural purposes, 

ing water. Or for food Or drink for hiunan beings or for animals 

■which are property, or for cleanliness or for carrying on any manu- 
facture, shall be punished with imprisonment of either description for 
a term which may extend to five years, or with fine, or with both. 

COMMENT. — This section deals with diminution of water supply, e.g., the 
placing across a channel of an embankment. Section 277 applies if the water is 


* Fatlehdin, (1881) P. R. No. 33 
of 1881. 

' Jeans, (1884) 1 C. & K. 539. 

' Cholay, (1864) Mad. Unrep. 

* Hari Mandh v. Jafar, (1895) 22 


Cal. 457. 

‘ Jtomesh Chunder Sannyal v. Hint 
Mondal, (1890) 17 Cal. 852. 

' Nalla, (1887) 11 Mad. 145. 
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foaled so as to be unfit for use. This section applies equally to irrigation channels 
as to other sources of irrigation, such as tanks and ponds. 

For a conviction under this section; there must be some infringement of right 
resting in some one by the act of the accused.* 

431. Whoever eommits mischief by doing any act which renders or 
which he knows to be likely to render any public 
road, bridge, navigable river or navigable channel, 
nver or channel. natural or artificial, impassable or less safe for 

travelling or conveying property, shall be punished with imprison- 
ment of either description for a term which may extend to five years, 
or with fine, or with both. 


432. Whoever commits mischief by doing any act which causes 

Mischief by causing knows to be likely tp cause an inunda- 

inundation or obatruc- tjon or an obstruction to any public drainage attend- 
attended with damage, ed With injury or damage, shall be punished with 
imprisonment of either description for a term which may extend to 
five years, or with fine, or with both. 

433. Whoever commits mischief by destroying or moving any light- 

MitKhief by destroy. ^ Seamark, or any 

ing. moving or tender- seamark or buoy or other thing placed as a guide 
house or sea-mark. for navigators, or by any act which renders any 
such light-house, sea-mark, buo^ or other such thing as aforesaid 
less useful as a guide for navigators, shall be punished with imprison- 
ment of either description for a term which may extend to seven years, 
or with fine, or with both. 

COMMENT; — This section is an extension of tlie principle laid down in s. 281. 
Sea-marks are very impartant in navigation and any tampering with them maj 
lead to disastrous results. 

434. Whoever commits mischief by destroying or moving any land- 
Mischief by destroy- ^^^k fixed by thc authority of a public servant, or 

ing or moving, etc., a by anv act which renders such land-mark less use- 

land-mark hxed by -' •' ,,, , 

pubUc authority. ful as such, shall bc punishcd With imprisonment 

of either description for a term which may extend to one year, or with 
fine, or with both. i 

COMMENT. — This section is similar to the last section but the punishment 
prescribed is not so severe because tampering with land-marks does not lead to 
disastrous results. 


1 Ashutosh Ghosh, (1929) 57 Cal. 897. 
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435. Whoever commits mischief by fire or any explosive substance, 
intending to cause, or Icnowing it to be likely that 
he will thereby cause, damge to any property to 
the amount of one hundred rupees or upwards or 
(where the property is agricultural produce) ten 
rupees or upwards, shall be punished with imprison- 
ment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 


Mischief by fire or 
explosive substance 
with intent to cause 
damage to amount of 
one hundred or (in case 
of agricultural produce) 
ten rupees. 


436. Whoever commits mischief by fire or any explosive substance. 
Mischief by fire or intending to cause, or knowing it to be likely that 
explosive substance jjg ^yjij thereby cause, the destruction of any 
house, etc. building which is ordinarily used as a place of wor- 

ship or as a human dwelling or as a place for the custody of property, 
shall be punished with transportation for life, or with imprisonment 
of either description for a term which may extend to ten years, and 
shall also be liable to fine. 


COMMENT. — The section contemplates the destruction of a building. A 
‘building’ is not necessarily a finished structure.' An tmfinished house, of which 
the walls are built and finished, the roof on and finished, a considerable part of 
the flooring laid, anii the internal walls and ceiling prepared ready for plastering, 
is a building.' 


437. Whoever commits mischief to any decked vessel or any vessel 
of a burden of twenty tons oi; upwards, intending 

Mischief with intent , , „ , . . , 

to destroy or make un- to destroy or render unsafe, or knowing it to be 

sdfc & decked vessel or ^ 

one of twenty tons likely that he will theneby destroy or render unsafe, 
that vessel, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall 
also be liable to fine. 

COMMENT. — The vessel must be a ‘decked vessel’ or a ‘vessel of a burden of 
twenty tons or upwards.’ This limitation is laid down to exclude small crafts of 
all kinds. The intention of the Legislature is to punish mischief committed on 
vessels which are likely to carry passengers. 


438. ^Vhoever commits, or attempts to commit, by fire or any 
^ explosive substance, such mischief as is described 

mischief described in in the last preceding section, shall be punished with 
by fire or explosive sub- transportation for hie, or with imprisonment ot 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

1 Manning, (1871) L. R. 1 C. C. R. ' William Edgell, (1867) 11 Cox 
338. 132. 


I.P. C.— 2* 
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COMMENT. — This section merely extends the principle laid down in the last 
section. It imposes higher penalty owing to the dangerous nature of the means 
used. 


439. Whoever intentionally runs any vessel aground or ashore, 
intending to commit theft of any property con- 
teniiomiiiy running tamed therein or to dishonestly misappropriate 
irith’“hitent to any such property, or with intent that such theft 
commit theit, etc. misappropriation of property may be committed, 

shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

COJIMENT. — This section punishes an act which is akin to piracy. As to what 
amounts to piracy, see p. 9. 


440. Whoever commits mischief, having made preparation for 
Mischief, committed Causing to any person death, or hurt, or wrongful 
alter preparation made restraint, or fear of death, or of hurt, or of wrongful 

for causi/zg deatn or ’ > ? d 

hurt- restraint, shall be punished with imprisonment 

of either description for a term which may extend to five years, and 
shall also be liable to fine. 


Of Criminal Trespass. 

441. Whoever enters into or upon property in the possession of an- 
other^ with intent to commit an offence^ or to inti- 

trespass. • i , • i . • *3 

midate, insult or annoy any person in possession'* 

of such property, 


or, having la^vfully entered into or upon such property, unlawfully 
remains there, with intent thereby to intimidate, insult or annoy any 
such person, or with intent to commit an offence, 
is said to commit “criminal trespass.” 

COMMENT. — ^The authors ofthe Code say : “We have given the name of 
trespass to every usurpation, horvever slight, of dominion over property. We 
do not propose to make trespass, as such, an offence except when it is committed 
in order to the commission of some offence injurious to some person interested in 
the property on which the trespass is committed, or for the purpose of causing 
annoyance to such a person. Even then we propose to visit it with a light punish- 
ment, unless it be attended with aggravating circumstances. 


Ingredients, — The section requires — 

(1) Entry into or upon property in the possession of another. 

(2) If such entry is lawful, then unlawfully remaining upon such property. 

(3) Such entry or rmlawful remaining must be with intent 
(o) to commit an offence; or 

(6) to intimidate, insult, or annoy any pei;son in possession of the pro- 
perty. 


‘ Note N, p. 188. 
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The use of criminal force is not a nctessary ingredient. 

1. ‘Enters into or upon property In the possession of another.’ — ‘Pro- 
perty’ in this section means immovable corporeal property, and not ineorporeal 
property such as a right of fishery,* or a right of ferry.® A person plying a boat 
for hire within the prohibited distance from a public ferry cannot be said, with 
reference to such ferry, to commit criminal trespass.® 

The possession must be actual possession of some person other than the alleged 
trespasser.* The offence can only be committed against a person who is in actual 
physical possession of the property in question. If the complainant is not in actual 
possession of the property this offence cannot be committed.* But the offence 
may be committed even when the person in possession of the property is absent 
provided the entering into or upon the property is done with intent to do any of 
the acts mentioned in the section. Where a person entered upon a field that had 
been leased, during the absence of the lessee, and ploughed it, and the lessor came 
to the spot on hearing of it to prevent the commission of such acts, it was held that 
that was not enough to exonerate that person from intention to annoy the lessee . 
and that such a person could be convicted of criminal trespass.* A man’ may be 
guilty of criminal trespass on the land of another without ever personally setting 
foot on it if, for example, he causes others to build on it against the wishes and 
in spite of the protest of its owner.® The Rangoon High Court has dissented from 
this case on the grovmd that imder the criminal law a principal can only be made 
responsible for and found guilty of the acts of bis agent if it is proved that he has 
instigated or otherwise abetted the acts of the person who actually committed 
the crime. Where, therefore, a person aeting in good faith and believing the land 
to be his gives to his tenant the right to possession of the land but does not order 
him to take it on his behalf, he cannot be convicted of trespass.® Merely sending 
a servant to plough up land is not an entry by the master.® 

Joint possession. — ^A prosecution for criminal trespass on the part of one co- 
owner against another co-owner will not lie unless there has been an ouster from 
possession or some destruction or waste of the oommon property.*® A joint owner 
of property is entitled to have joint possession restored to him in a civil Court ; 
but he is not justified in taking the law into his own hands to recover possession. 
If he does so he is liable for criminal trespass.** A joint owner of land who enters 
upon the land with the intention or knowledge of doing a wrongful act conamits 
criminal trespass.*® 

2. ‘Intent to commit an offence.’ — Criminal trespass depends on the 
intention of the offender and not upon the nature of the act. If, for instance, a 
person with intent to save his family and property from iimninent destruction 
commits civil trespass on his neighbour’s land, and cuts a portion of a dam be- 
longing to his neighbour, he is not guilty of criminal trespass.*® ‘Intention,’ how- 


* Charu Nayiab, (1877) 2 Cal. 354. 
® Muthra v. Jawahir, (1877) 1 All. 

527. 

® Ibid. 

* Foujdar, (1878) P. R. No. 28 of 
1878; Kunji Lai, (1913) 12 A. L. J. R. 
151. 

* Bismillak, (1928) 3 Luck. 661. 

* Venkatesu v. Kesamma, (1930) 
54 Mad. 515. 

» Ghasi, (1917) CO All. 722. 


* Maung Nwe v. Maung Po Hla, 
[1937] Ran. 246. 

» Shwe Kun, (1906) 3 L. B. R. 278. 
*° Hamin Khan, (1881) 3 Mad. 
178. 

** Gopalrao, (1908) 10 Bom. L. R. 
285 

*® Ram Prasad, (1911) 8 A. L. J. R. 
927. 

*® Madan Mandal, (1913) 41 Cal. 
662. 
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ever, must always be gathered fiom the circum.stanees of the case;' and one matter 
which has to be considered is the consequences which naturally flow from the act, 
because a man is usually presumed to intend the consequences of his own act. 
That is only one element from which the Court has to discover the intention of 
the party who trespasses. Was the real intention to annoy, or was the real in- 
tention something else, and the annoyance a mere consequence, possibly foreseen, 
but not intended or desired ? If it is the latter, there is nq offence under the sec- 
tion.'^ The ‘offence’ referred to cannot be the offence of criminal trespass itself, 
but must be some other offence either under the Penal Code or under any special 
enactment.® 

One S latvfully seized a cow belonging to the accused and had it impounded in 
the cattle-pound. The accused, the owner of the cow, proceeded to the cattle- 
pound, opened the lock, entered and drove off the cow after slightly injuring the 
watchman who attempted to prevent him. It was held that the accused was 
guilty of criminal trespass, as his act amounted to an entry upon the property in 
the possession of another person with intent (1) to commit an offence (i.c., an act 
which is made an offence by the Cattle Trespass Act), and (2) to intimidate the man 
in charge of the premises.® 

3. ‘Or to intimidate, insult or annoy any person in possession.’ — Tres- 
pass is an offence only if it is committed with one of the intents specified in the 
section, and proof that a trespass committed with some other object was Imotm 
to the accused to be likely or certain to cause insult or annoyance is insufficient 
to sustain a conviction.* There is a distinction between the phrases “with intent” 
and “with knowledge”; it must be proved that the accused had the intention to 
intimidate, insult or annoy when he made the entry, and it is not enough that 
th« prosecution should ask the Court to infer that the entry is bound to cause in- 
timidation, insult or annoyance. A mere knowledge that the trespass is likely 
to cause insult or annoyance does not amount to an intent to insult or annoy,® 

The word ‘intimidate’ must be understood in its ordinary sense “to or crawe. 
to put in fear, by a show of force or threats of violence.” Where the accused came 
on the land of the complainant to oust him forcibly' and by intimidation, that is 
to say, they entered upon the land with intent to intimidate the complainant and 
thereby to compel him to give up possession, it wus held that they had committed 
criminal trespass.® 

The word ‘annoyance’ must be taken to mean annoyance that would gcneralh 
and reasonably affect an ordinary person, not what would speci.illy' and exclu- 
sively annoy a particular individual.’ Where a person claiming a title to pro- 
perty, whether his title be good or bad, enters without any legal justification upon 
property in the established possession of another, he must be inferred to have hnd 
an intent to annoy tlie person in possession, even though he had no primary desire 
to annoy, and his only object was to obtain possession for himself.® Where tlit 
accused enclosed and cultivated a portion of a burial-ground, it was held that lie 
had committed this offence as his act was calculated to cause annoyance to persons 
using the burial-ground,® Where the accused entered into the complainant's 
® D’Cunha, (1935) 37 Bom. L. R. ® Baldewa, supra. 

880, distingULsliing Luxman, (1902) ® T. H. Bird, (1933) 13 Pat. 208. 

26 Bom. 558, 4 Bom. L. R. 280. ’ Gobind Prasad, (1879) 2 All. 40.5, 

® Baldewa, (1933) 56 All. 33. 467. 

® Bhola, (1927) 8 Lah. 331. » Ram Saran, (1900) P. R. No. 12 of 

* Vullappa V. Bheema Bow, (1917) 1906, p.b. ; Preman, (1929) 11 Lah. 238. 

41 Mad. 156, p.B. ® (1871) 6 M. H. C. (Appx.) xxv. 
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house with intent to have illicit intercourse with his widowed sister, it was held that 
he was guilty of this offence as the illicit intercourse was bound to cause great an- 
noyance to the complainant.' IVhere the accused broke open a lock and entered 
into a room which was in the possession of the complainant, behind the back of the 
latter, it was held that the intention to commit an offence, or to intimidate, insult 
or annoy was clearly inherent in the act of the accused.® 

The words ‘any person in pos-session’, according to the Bombay High Court, 
do not mean only “a complainant in possession,” there being no authority for 
taking the offence of mischief and trespass out of the general rule which allows 
any person to complain of a criminal act.® But the Calcutta High Court has held 
that it must be proved that the property trespassed upon was at the time in the 
possession of a complainant who could compound the offence under s. 345 of the 
Code of Criminal Procedure.' 

4. ‘Having lawfully entered into or upon such property, unlawfully 
remains there.’ — ^The original entry may be lawful, but if the person entering 
remains on the property with the intent specified in the section he commits trespass. 
When a person armed with weapons went on a land of which he was the owner when 
no one else was there at the time and refused to vacate it, when called upon to do so 
by a person who had no right to the land. It was held that the owner did not 
remain on the land unlawfully and was not therefore guilty of the offence of 
criminal trespass.® 

Bona fide claim. — If a person enters on land in the possession of another in the 
exercise of a bona fide claim of right, but without any intention to intimidate, 
insult, or annoy, the person in possession, or to commit an offence, then although 
he may have no right to the land, he cannot he convicted of criminal trespass, 
because the entry was not made with any such intent as constitutes the offence.® 
Of two rival claimants, A and B, to some immovable property, including a certain 
shop, A was in possession of the shop through a tenant. The tenant, however, 
vacated the shop, whereupon B occupied and locked it up. It was held that A 
could not, at the time of tlie occurrence, be said to be in possession of the shop 
within the meaning of this section, and that the intention of B was not necessarily 
tliat required to constitute the offence of criminal trespass within the meaning of 
the said section.' But the Lahore High Court has held that when a person, claiming 
a title to property, whether his title be good or bad, enters without any legal justi- 
fication upon property in the established possession of another, he must be inferred 
to have had an intention to annoy the person in possession, within the meaning of 
this section, even though he had no primary desire to annoy and his only object 
was to obtain possession for himself.® 

Cases. — Entry to make survey . — During the pendency of a civil suit, certain 
persons, on behalf of the plaintiff, went on to the premises belonging to the defendant 
for the purpose of making a survey and for getting materials for a hostile application 
against the defendant. They went (some of them armed) and, without the permis- 
sion of the defendant, in his absence, and when the defendant’s servants objected to 

' Jiwan Singh, (1908) P. R. No. 17 » Budh Singh, (1879) 2 All. 101, 

of 1908. ^ 103. 

® Jamna Das, [1044] All. 754. ' ' MoH Lai, (1925) 47 All. 855. 

® Kcshavlal, (1896) 21 Bom. 536. ® Preman, (1929) 11 Lah. 238, fol- 

' Chandi Pershad v. Evans, (1894) lowing Ram Saran, (1906) P. R. No. 12 
22 Cal. 123, 130. ' Ofl906,r.B. 

® Adalat, (194S) 24 Pat. 519. 
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fheb action, pereisted in titeir trespass, and endeavoured to prevent opposition 
by maidiig take statenseots as to the aothoritr tinder whicli they were acting. It 
was held that their action amounted to criminat trespass.^ 

Acts not held to be criminal trespass. — liXTiere the actiBed secretly entered 
an eKlubition building without a ticket, but without any of the intoits specified in 
tills section:* where a person eSeeted an entry into a market through a bamboo 
fence instead of through the proper gate with intent to evade payment of martet 
dues;’ where A having shot a deer near Ek land followed it into B‘s land for the 
purpose of kiUiag it although he was warned off the land beforehand:* and where 
a Zamindar under the pretext that one of his tenants had left the villaee and abandon- 
ed his holding, took possession of the tenant’s holding wrongfully,* it was held that 
tliis offence was not committed. 


442. IVhoever commits criminal trespass by entering into* or re- 

Hoase-txespaia mainuig in anv building,^ tent or vessel used as a 
human dwelling, or any building used as a place 
for ■worship, or as a place for the custody of propeily, is said to com- 
mit “house-trespass.” 

Explanation . — The introduction of any part of the criminal tres- 
passer's body is entering sufficient to constitute house- trespass. 

COJIifEN'T, — The offence of crirninal trespass may be aggravated in several 
■'vajs. It may be aggravated by the way in which it is committed, and bv tl.e 
end for which it is coinmittcd. 

1. Entering into.’ — The introduction of any part of the trespasser's body h 
entering sufficient to constitute house-trespas.s.* 

2. ‘Building.’ — ^\Vhat is a ‘building’ must always be a question of degree 
and circumstances; its ordinary and usual meaning is an inclosurc of brick or stone 
work covered in by a roof.’ The mere surrounding of an open space of ground 

a wall or fence of any kind cangot be deemed to convert the open spate itsdi 
into a building, and trespass thereon does not amount to house-trespass.* A cattle 
enciosuie, which was merely a piece of ground enclosed on one side by a w.all and 
on the other three sides by a thorn-hedge, was held to be not a ‘building .* But 
if the enclosure is for all practical purposes one of the rooms of the house and an 
integral part of the building, it will be a ‘building’ ■within the meaning of this sec- 
tion.” 


CASES. Presentation of petition of review so as to cause distress to 
person to whom it is presented. — C, a ratepaj-er. who had filed a petition 
against an assessment, which in his absence had been dismissed, entered into a lOom. 
■where a Committee of Municipal Commissioners were seated hearing and dcoidrng 
petitions in assessment matters, ostensibly with the object of presenting a petition 
for the revision of his assessment. The Chairman ordered him to leave the room. 


Pandey v. Boddam, (188 

16 Cal. 715. 

T,* J’tehervanji Bejanji, (1869) 6 1 
li. C. (Cr. C.) C. 

* F arthappa, (1882) 5 Mad. 382. 

A’arain v. Farquharso 
(1879) 4 Cal. 837. 

./arigi Singh, (190.3) 26 All. 19 
Baztd, (190.ti 27 All. 298. 


‘ Vide Explanation. 

’ Moir V. li illiams, [1892] 1 Q. B. 
264, 270. 

* Palani Gaundan, (1896) 1 Weir 
523. 

’ Kohmi, (1914) P. R. No. 24 of 
1914. 

” Ismail, (192.5) 6 Lah. 463. 
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and, on his refusal to do so, he was turned out. Outside the room in the verandah 
he addressed the crowd complaining that no justice was to be obtained from the 
Committee. It was held that C did not commit any offence.^ 

Entry not to commit offence is not house-trespass. — In a case the former 
Chief Court of the Punjab held that an entry into a cattle-pen to prosecute an intrigue 
with an unmarried woman of over sixteen years of age was not criminal trespass.® 
But subsequently it held that such an act would amount to annoyance if known 
and would, therefore, amount to trespass.® The Madras and the Calcutta High 
Courts are of the opinion that such an act would not amount to criminal trespass.* 

Bona fide dispute. — ^The complainant and the accused were neighbors. Their 
houses were divided by a wall, which the complainant claimed as his own, but 
which, according to the accused, was a party-wall. The accused gave a notice 
prohibiting the complainant from raising the height of the wall. Tlie very next 
day the complainant raised the height. Whilst the complainant was absent, the 
accused went into his house and demolished the new addition to the wall. The 
accused were thereupon prosecuted for the offences of house-trespass and mischief 
under ss. 451 and 426. It was held that inasmuch as there awas a bonafiije claim 
of right by the accused to the wall in dispute and as the accused had entered into 
the complainant’s house and pulled down the addition in his absence, the offen- 
ces charged were not made out against the accused.® 

443. Whoever commits house-trespass having taken precautions 

Lurking housc-ires- conceal sucli housc-trespass from some person 
P"®' who has a right to exclude or eject the trespasser 

from the building, tent or vessel which is the subject of the trespass , 
is said to commit “lurking house-trespass.” , 

COMMENT. — The authors of the Code say : “House-trespass, again, may be 
aggravated by being committed in a surreptitious or in a violent manner. The 
former aggravated form of house-trespass we designate as lurking house-trespass : 
the latter we designate as house-breaking. Again, house-trespass, in every form, 
may be aggravated by the time at which it is committed. Trespass of this sort 
has, for obvious reasons, always been considered as a more serious offence when 
committed by night than when committed by day. Thus we have four aggravated 
forms of that sort of criminal trespass which we designate as house-trespass, lurking 
house-trespass, house-breaking, lurking house-trespass by night, and house-breaking 
by night. 

“These are aggravations arising from the way in which the criminal trespass 
is committed. But criminal trespass may also be aggravated by the end for which 
it is committed. It may be committed for a frolic. It may be committed in 
order to (commit) a murder. It Jiiay also often happen that a criminal trespass^ 
which is venial, as respects the mode, may be of the greatest enormity as respects 
the end ; and that a criminal trespass committed in the most reprehensible mode 
may be committed for an end of no great atrocity. Thus A may commit house- 
breaking by night for the purpose of playing some idle trick on the inmates of a 

* Chandi Pershad v. Evans, (1894) * Pamba Jtangadu, (1896) 1 Weir 

22 Cal. 123. 537 ; Amhika Charan Sarkar, (1906) 

® Ttamzan, (1905) P. R. No. 28 4 C. L. J. 1C9. 

of 1905. 6 Jialkrishna Narhar, (1924) 26 Bom. 

* Jiwan Singh, (1908) P R. No. E. R. 978. 
ir of 1908. J 
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dwelling. B may coroinit simple cTiminal trespass by merely entering another's 
held for the purpose of murder or gang robbery. Here A eommits trespass inthe 
worst way. B commits trespass with the worst object. In onr provisions, we 
iiave endeavoured to combine tbe agsiavating eirciitristances in such a way that 
each may have its due effect in settling the punishment. "r 

CASES. — Entry upon the roof of a budding may be crimmal trespass. But it 
e-anrjot sastain a conviction for lurking honse-trespass,^ or for house-breaking.* 

444, Wtioever commits lurking house-trespass after sunset and 
Larking tanie-trer^. before suiirise, is Said to commit “lurking house- 

pa Si by night. trespass by night.” 

445. A person is said to commit “house-breaking” who commits 

house-trespass if he effects his entrance into the 

HoUK-brealdnB. , i ^ - .c - 

house or any part of it m any of the six ways 
hereinafter described ; or if, being in the house or any part of it for the 
purpose of committing an offence, or, having committed an offence 
therein, he quits the house or any part of it in any of such six ways, 
that is to sav ; — 


First . — If he enters or quits through a passage made by himself, or 
by any abettor of the house-trespass, in order to the committing of 
the house-trespass. 


Secondly . — If he enters or quits through any passage not intended 
by any person, other than himself or an abettor of the offence, for 
huftian entrance ; or through any passage to which he has obtained 
access bj'' scaling or climbing over any wall or building. 

Thirdly . — If he enters or quits through any passage which he or any 
abettor of the house- trespass *has opened, in order to the committing 
of the house-trespass by any^ means by which that passage was not 
intended by the occupier of the house to be opened. 

F oxirthly he enters or quits by opening any lock in order to the 
committing of the house-trespass, or in order to the quitting of the home 
after a liousc-trespass. 

Fifthly. — If he effects his entrance or departure by using criminal 
force or committing an assault, or by threatening any person with 
^assault. 

Sixthly . — If he enters or quits by any passage which be knows to 
have been fastened against such entrance or departure, and to have 
been unfastened by himself or by an abettor of the house-trespass. 

Explanation . — Any out-house or building occupied with a house, 
and between which and such house there is an immediate internal 
communication, is part of the house within the meaning of this section. 

‘ Note N, p. 1G8. of 1887. 

* Alla Bakhsh, (1886) P. R. No. 9 ^ Fazla, (1800) P*R. No. 9 of 1800. 
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ILLtrSTRATIONS. 

(а) A commits house-trespass by making a hole through the wall of Z’s house, 
and putting his hand through the aperture. This is house-breaking. 

(б) A commits house-trespass by creeping into a ship at a port-hole between 
decks. This is house-breaking. 

(c) A commits house-trespass by entering Z’s house through a window. This 
is house-breaking. ' 

<d) A commits house-trespass by entering Z's house through the door, having 
opened a door which was fastened. This is house-breaking. 

(e) A commits house-trespass by entering Z’s house through the door, having 
lifted a latch by putting a wire through a hoie in the door. This is house-breaking. 

(/) A finds the key of Z’s house-door, which Z had lost, and commits house- 
trespass by entering Z’s house, liaving opened the door with that key. This is 
house-breaking. 

{«) Z is standing in his doorway. A forces a passage by knocking Z down, and 
commits ho use- trespass by entering the house. This is house-breaking. 

(ft) Z, the door-keeper of Y, is standing in Y’s doorway. A commits house- 
trespass by entering the house, having deterred Z from opposing him by threatening 
to beat him. This is house-breaking. 

COMMENT. — Invasion of a person's residence should naturally be meted out 
with deterrent punishment. This section describes six ways in which the offence 
of hou'se-brealdng may be committed. Clauses 1 to S deal with entry which is 
effected by means of a passage which is not ordinary. Clauses 3 to 6 deal with 
entry which is effected by force. Where a hole was made by burglars in the wall 
of a house but their way was blocked by the presence of beams on the other side 
of the wall, it was held that the offence committed was one of attempt to coftrmit 
house-breaking and not actual house-breaking, and illustration (a) to this section 
did not apply 

According to English law to constitute house-breaking there must always be 
an actual breaking of some part of the house bjr force or a breaking by construction 
of law, for example, by threat, fraud or conspiracy. Under the Code mere entry 
tlirough a window not intended for human entrance is enough. 

446. Whoever commits house-breaking after sunset and before 

House-breaking by sunrise, is Said to commit “house-breaking by 
night. night.” 

COMMENT.-— The preceding section contains an elaborate definition of house- 
breaking. The addition in tiiis section of the element of time turns the offence 
into ‘house-breaking by night,’ the equivalent of the crime of ‘burglary’ in 
English law. The analysis of this offence suggests a division of its ingredients 
into (1) the breaking ; (2) the entry ; (3) the place ; (4) the time ; and (5) the 
intent. 

447. Whoever commits criminal trespass, shall be punished with 
Punishment for cri- ™prisonment of either description for a term which 

mmai trespass. may extend to three months, or with fine which 

may extend to five hundred rupees, or with both. 


‘ Ghulam, (1923) 4 Lah. 399. 
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448. Whoever commits house-trespass shall be punished with 
Punishment for imprisonment of either description for a term which 
house-trespass. jjja.y extend to one year, or with fine, which may 

extend to one thousand rupees, or with both. 


449. Whoever commits house-trespass in order to the committing- 

of any offence punishable with death, shall be 
order'to c*ommit offence punished with transportation for life, or with 
punishable with death. j.[goj.Q^g imprisonment foT a term not exceeding 

ten years, and shall also be liable to fine. 

COMMENT.— See pp. 32, 33 where a list of offences punishable with death is given. 

450. Whoever commits house-trespass in order to the committing 

House-trespasa in punishable With transportation for 

order to ramniit offence jjfg shall be DUnishcd wth imprisonment of either 
punishable With trans- ’ ^ v. i. 

portaiion fo^ life. description foi* a term not exceeding ten years ► 

and shall also be liable to fine. 


COMMENT. — See p. 32 where a list of offences punishable -with transporta- 
tion is given. 

451. Whoever commits house-trespass in order to the committing 

House-trespass in ^^y olfcnce punishable with imprisonment, shall 
purdsbabie^h punished with imprisonment of either descrip- 

honmept. tiou fop g, term which may extend to two years, 

and shall also be liable to fine ; and if the offence intended to be com- 
mitted is theft, the term of the imprisonment may be extended to seven 
years. „ 

COMMENT. — This section is similar to ss. 449 and 450. It provides punish- 
ment for house-trespass committed with intent to commit an offence punishable 
■with imprisonment. Where the accused was convicted of house-breaking, his 
object being to "have sexual intercourse -with the complainant’s wife, it was held 
that the conviction was valid.* 


452. Whoever commits house-trespass, having made preparation 
House.trespa=s after causing hutt to any persou or for assaulting any 

preparation for hurt, nersoH, Or for wTongfullv restraining any persoii, 
assault, or wrongful re- v » a _ J r, . 

etraint. or for putting any person in tear ot hurt, or oi as- 

sault, or of -wrongful restraint, shall be punished with imprisonment 
of either description for a term which may extend to seven years, and 
shall also be liable to fine. 

COMMENT. — Section 451 envelopes the pro-visions of this section. But the 
Legislature has enacted this section to provide higher punishment where house- 
trespass is committed in order to cause hurt, or to assault, or to wrongfully restrain 
any person. 


* (1875) 8 M. H. C. (Appx.) vi. 
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453. Whover commits lurking house- trespass or house-breaking, 
shall be punished with imprisonment of either 
inJhoSe’-uespLs'^or description for a term which may extend to two 
house-breaking. years , and shall also be liable to fine. 

COMMENT. — ^This section provides penalty for the oBences defined in ss. 443^ 
and 444. 

In all “house-breaking” there must be “house-trespass,” and in all “house-trespass” 
there must be “criminal trespass.” Unless, therefore, the intent necessary to prove 
“criminal trespass” is present, the oBenee of house-breaking or house-trespass cannot 
be committed. 


454. Whoever commits lurking house-trespass or house-breaking, 
in order to the committing of any offence punish- 
pa^s”o?house-biLkmg able with imprisonment, shall be punished with 
offeiie^puiushabie'^th imprisonment of either description for a term 
impnsonmeat, which may cxtcnd to three years, and shall also 

be liable to fine; and, if the offence intended to be committed is theft 
the term of the imprisonment may be extended to ten years. 


COMMENT. — This is an aggravated form of the oBence described in the last 
section. The latter portion of this section is framed to include the cases of house- 
trespassers and house-breakers by night who have not only intended to commit, 
but have actually committed, theft.i 


455. Whoever commits lurking house- trespass, or house-breakjng, 
, , having made preparation for causing hurt to anv 

Lurking house-tres- n -i • n 

pass or house-breaking person, or tor assaultiiiff any person, or lor wrong- 

after preparation for 7 . ,, ... ® ^ 

hurt, assault or wroog- uilly restraining any person, or lor putting any 
ful restraint. -j? j? i. j? r*i 

person in tear ot hurt or oi assault or oi wrongiul 
restraint, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine. 


COMMENT. — The relation between this section and s. 453 is the same as that 
between ss. 452 and 450. This section is similar to s. 458. The only diBerence is. 
that the trespass here is committed by day, wliereas under s. 458 it is committed 
during night. 

456. Whoever commits lurking house-trespass by night, or house- 
Punishment for lurk- breaking by night, shall be punished with im- 
houre-brrakiDg^^”^^ by prisonment of either description for a term which 
may extend to tliree years, and shall also be liable 

to fine. 


COMMENT. — ^Lurking house-trespass or house-breaking is ordinarily punish* 
able under s. 453 ; but when it is committed at night this section is applicable. 

‘ Zor Singh, (1887) 10 All. 140. of 1886. 

See Khuda Bakhs'j, (1886) P. R. No. 10 
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The intent necessary to prove ‘criminal trespass’ must be present. Where the 
accused persons, execution creditors, broke open the complainant’s door before 
sunrise ■with intent to distrain his property, for ■which they ■rvere con'victed on a 
charge of lurking house-trespass by night or house-breaking by night, it was held 
that as they were not guilty of the offence of criminal trespass the con^viction must 
be quashed.i 

CASES. — Scaling a wall. — Effecting an entrance into a houseat night by scaling 
a wall was held to constitute house-breaking by night.® 


Departure through doorway. — The accused entered into a house at night and 
effected his departure after knocking down a person who stood in the doorway. It 
was held that the conviction for house-breaking by night was good.® 


Entry to commit adultery. — Where a stranger, uninvited and without any right 
to be there, effected an entry in the middle of the night into the sleeping apartment 
of a woman, a member of a respectable household, it was held that the Court should 
presume that the entry was made with such an intent as was provided for by this 
section.* • The accused was found inside the house of the complainant at midnighr, 
and his presence was discovered by the wife of the complainant ci’ying out that a 
thief was taking away her neck ornament. It was held that the accused was properly 
convicted under this section® But where the accused had entered with the consent 
of the ■n'idowed daughter-in-law of the complainant, a woman of loose character, 
it was held that he was not guilty under this section.® At night time the accused 
unchained the outer door of the courtyard of M’s house and was passing through 
it in order to reach the adjoining house occupied by a married woman K (with 
whom he had intimacy) with the object of committing adultery ■\vith her when he 
was ^een by M’s wife who raised an alarm and he was arrested while in M’s courtyard. 
It was held that the accused was guilty of criminal trespass as he entered into or 
upon property in the possession of another with intent to commit the offence of 
adultery, and as he entered at night he was guilty of lurking house-trespass by 
night.® Thus a person who enters uj)on property ■witli intent to commit an offenre 
on that property, or on any other property, or with respect to a person who is. 
or is not, in possession of the properly entered upon, is guilty.® 


457. Whoever commits lurking house-trespass by night, or house- 
Luvkine hoiise-tres- breaking by night, in order to the committing of any 
b“night“’m'order“to offence punishable with imprisonment, shall be 
™Sji’e'^wnh'"impriso'ni punished with imprisonment of cither description 
for a term which may extend to five j^ears, and shall 
also be liable to fine ; and , if the offence intended to be committed 
is theft, the term of the imprisonment may be extended to fourteen 
years. 


I JoUiaram Davay, (1878) 2 Mad. 30. 
® limdad Ally, (1805) 2 W.E.(Cr.) 65. 
® Salai, (1892) 1 IVeir 530. 

* Koilaih Chandra Chakrabarly, 
<1889) 10 Cal. 657; Balmakand Ram 
V. Ghansamram, (1894) 22 Cal. 391; 
Premanundo Shaha v. Brindaban 
Chung, (1893) 23 Cal. 994; Karali 

Prasad Guru, (1910) 44 Cal. 358 ; 


Ram Rang, (1904) P. R. No. 18 of 
1905. 

® /sftri, (1906) 26 A. W. N. 279. 

" Lajje Bam, (1898) P. R. No. 12 
of 1898. 

’ Mohammad Yar, (1938) 19 Lah. 
402, F.B. 

® Ibid., p. 409. 
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COMMENT, — The offence under this section is an aggravated form of the offence 
described in the preceding section. 

Adultery. — Where, on a charge under tliis section, it was proved to the satis- 
faction of the Court that the accused did enter into the complainant’s house 
in order to have sexual intercourse with a woman who, he knew, was the wife of 
the complainant, and further that he did so without the husband’s consent, and the 
accused was convicted, it was held that the conviction was proper. It was not 
necessary that the complainant should bring a specific charge of adultery Tlie 
omission on the part of the husband to prosecute for adultery does not absolve 
the offender from criminal liability under this section.® 


458. Wlioever commits lurking house-trespass by night, or house- 
breaking by night, having made preparation for 
house°trcatang causiiig hurt to any person, or for assaulting any 
person, or for tvrongfully restraining any person, 
or wrongful restraint. p^j^tting any pei’son in fear of hurt, or of assault, 

or of wrongful restraint, shall be punished with imprisonment of either 
description for a term which may extend to fourteen years, and shall 
also be liable to fine. 


COMMENT. — This section is similar to ss. 452 and 455. 

It only applies to the house-breaker who actually has himself made preparation 
for causing hurt to any person, etc., and not to his companions as well who them- 
selves have not made such preparation.® 

459. Whoever, whilst committing lurking house-trespass or house- 

Grievons hurt caused breaking, catises grievous hurt to any persoa or 
wn^'hS^trospifss^'or to causc death or grievous hurt* to any 

house-breaking. person, shall be punished with transportation for 

life, or imprisonment of either description for a term which may extend 
to ten years , and shall also be liable to fine. 

COMMENT. — The offence under this section is an aggravated form of the offence 
described in the preceding section. 

This and the following section provide for a compomid offence., the governing 
incident of which is that either a 'lurking house-trespass’ or ‘house-breaking’ must 
have been completed in order to make a x>erson, who accompanies that offence 
either by causing grievous hurt or attempt to cause death or grievous hurt, responsible 
under those sections.* 

The grievous hurt must be caused, or the attempt must be made, during the 
time that the house-breaking is being committed, and not after that offence is 
completed, and the offender has left the premises. 


460. If, at the time of the committing of lurking house-trespass by 
AU persona jointly night OF housc-breaking by night, anv nerson 

concerned in lurking ° ^ ^ 

house-trespass or bouse- guilty oi such ollence Shall voluntarily cause or 

breaking by night .... i • , 

punishable where death attempt tO CaUS0 ClCath. Of gnCVOUS IlUrt to anV 

or grievous hurt caused • . . i ... 

by one of them. person, every person jointly concerned in com- 

* Kangla, (1900) 23 AU. 82. ® Ghulam, (1923) 4 Lah. 399. 

• Bond/m, (I 854 ) Unrep. Cr.C. 689. * Ismail Khan, (1886) 8 All. 649. 
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mitting such lurking house- trespass by night or house-breaking by 
night, shall be punished with transportation for life, or with- imprison- 
ment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 


COMMENT. — ^Tiiis section deals with the constructive liability of persons jointly 
concerned in committing ‘lurking house-trespass’ or ‘house-breaking by night' 
in the course of which death or grievous hurt to any one is caused. It is immaterial 
who causes death or grievous hurt. Every person jointly concerned in committing 
such house-trespass or house-breaking shall be punished in the manner provided 
in the section. ® 

The words “at the time of the committing of” are limited to the time during 
which the criminal trespass continues which forms an element in liouse-trespass, 
which is itself essential to house-breaking, and cannot be extended so as to include 
any prior or subsequent time.’- If the offender cause grievous hurt while running 
away, he will not be punishable under this section.* 

461. WTioever dishonestly or with intent to commit mischief, 

breaks open or unfastens any closed receptacle 
Qp?n‘*’reMptM^r^^- which Contains or which he beheves to contain 
laining property. property, shall be punished with imprisonment of 

either description for a term which may extend to two years, or with 
fine, or with both. 

COMMEINT. — This and the following section provide for the same offence. As 
soon as the receptacle is broken open or unfastened the offence is complete. 

462. Whoever, being entrusted 'with any closed receptacle which 

Punishment for same Contains or which he believes to contain property, 

offence when committed without having authority to Open the same, dis- 

by person entrusted ® Jr 

■with custody. honestly, or with intent to commit mischief, breaks 

open or unfastens that receptacle, shall be punished with imprisonment 
of either description for a term which may extend to three years, 
or with fine, or with both. 


CHAPTER XVIII. 

Of Offences kelating to Documents and to Trade oe 
Pkopeety Markis. 

463. Whoever makes any false document* or part of a dociunent, 
with intent to cause damage or injury to the public 
Forgery. ^ person,* or to support any claim or title, ^ 

or to cause any person to part with property,* or to enter into any 
express or implied contract, or with intent to commit fraud® or that 
fraud may be committed, commits forgery. 

* Muhammad, (1921) 2 Lah. 842. • Ibid. 
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Making a false doeu- 464. A pcrsoii is Said to make a false docu- 
, ment — 

First. — Who dishonestly or fraudulently® makes, signs, seals or 
executes® a document or part ?»f a document, or makes any mark 
denoting the execution, of a document, with the intention of causing 
it to be believed that such document or part of a document was made, 
signed, sealed or executed by or by the authority of a person by whom 
or by whose authority he knows that it was not made, signed, sealed 
or executed, or at a time at which he knows that it was not made, 
signed, sealed or executed;® or 

Secondly. — ^Who, without lawful authority, dishonestly or fraudu- 
lently, hy cancellation or otherwise, alters a document in any material 
part thereof, after it has been made or executed either by himself 
or by any other person, whether such person be living or dead at the 
time of such alteration j or 

Thirdly. — Who dishonestly or fraudulently causes any person to sign, 
seal, execute or alter a document, knowing that such person by reason 
•of unsoundness of mind or intoxication cannot, or that by reason of 
deception practised upon him, he does not know the contents of the 
document or the nature of the alteration. 

UXUSTR-ATIONS. 

0 

(а) A has a letter of credit upon B for Rs. 10,000, written by Z. A, in order 
to defraud B, adds a cipher to the 10,000, and makes the sum 1,00,000, intending 
that it may be believed by B that Z so wrote the letter. A has committed forgery. 

(б) A, without Z’s authority, affixes Z’s ,«eal to a document purporting to be 
a conveyance of an estate from Z to A, with the intention of selling the estate to 
B and thereby of obtaining from B the purchase-money. A has committed forgery. 

(c) A picks up a cheque on a banker signed by B, payable to bearer, but without 
any sum having been inserted in the cheque. A fraudulently fills up the cheque 
by inserting the sum of ten thousand rupees. A commits forgery. 

(d) A leaves with B, his agent, a cheque on a banker, signed by A, without 
inserting the sum payable and authorises B to fill up the cheque by inserting a 
sum not exceeding ten thousand rupees for the purpose of making certain payments. 
B fraudulently fills up the cheque by inserting the sura of twenty thousand rupees. 
B commits forgery. 

(e) A draws a bill of exchange on himself in the name of B without B’s authority, 
intending to discount it as a genuine bUl with a banker and intending to take up 
the bill on its maturity. Here, as A draws the biil with intent to deceive the banker 
by leading him to suppose that he had the security of B, and thereby to discount 
the bUl, A is guilty of forgery. 

(/) Z’s will contains these words — “I direct that all my remaining property 
be equally divided between A, B and C.” A dishonestly scratches out B’s name, 
intending that it may be believed that the whole was left to himself and C. A has 
committed forgery. 
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(g) A endorses a Government promissory note and makes it payable to Z or 
his order by writing on the bill the words “Pay to Z or his order ” and signing the 
endorsement. B dishonestly erases the words “Pay to Z or his order,” and there- 
by converts the special endorsement into a blank endorsement. B commits forgery. 

(h) A sells and conveys an estate to Z. A afterwards, in order to defraud 
Z of his estate, executes a conveyance of the same estate to B, dated six months 
earlier than the date of the conveyance to Z, intending it to be believed that he 
liad conveyed the estate to B before he conveyed it to Z. A has committed forgery. 

(i) Z dictates his will to A. A intentionally writes down a different legatee 
from the legatee named by Z, and by representing to Z that he has prepared the 
will aeeording to his instructions, induces Z to sign the will. A has committed 
forgery. 

(j) A WTites a letter and signs it with B’s name without B's authority, certifying 
that A is a man of good character and in distressed circumstances from unforeseen 
misfortmie, intending by means of such letter to obtain alms from Z and oth-er 
persons. Here, as A made a false document in order to induce Z to part with 
property, A has committed forgery. 

(k) A without B’s authority writes a letter and signs it in B’s name certifying 
to A’s oliaracter, intending thereby to obtain employment under Z. A has com- 
mitted forgery, inasmuch as he intended to deceive Z by the forged certificate, and 
thereby to induce Z to enter into an express or implied contract for service. 

Explanation 1. — A man’s signature of his own name may amount to 
forgery. 

ILLUSTRATIONS. 

A signs his own name to a bill of exchange, intending that it may be believed 
that the bill was drawn by another person of the same name. A has committed 
forgery, 

(6) A writes the word “accepted” on a piece of paper and signs it with Z's 
name, in order that B may aftervvariis write on the paper a bill of exchange drawn 
by B upon Z, and negotiate the bill as though it had been accepted by Z. A is 
guilty of forgery ; and if B, knowing the fact, draws the bill upon the paper pm suant 
to A’s intention, B is also guilty of forgery. 

(c) A picks up a bill of exchange payable to the order of a different person 
of the same name. A endorses the bill in his owm name, intending to cause it to 
be believed that it was endorsed by the person to whose order it was payable, here 
A has committed forgery, 

{d) A purchases an estate sold under execution of a decree against B. B, after 
the seizure of the estate, in collusion with Z, executes a lease of the estate to Z at a 
nominal rent and for a long period, and dates the lease six months prior to the seizure, 
with intent to defraud A, and to cause it to be believed that the lease was granted 
before the seizure. B, though he executes the lease in his own name, commits 
forgery by antedating it. 

(e) A, a trader, in anticipation of insolvency, lodges effects with B for A’s bene- 
fit, and with intent to defraud his creditors ; and in order to give colour to the 
transaction, writes a promissory note binding himself to pay to B a sum for value 
received, and antedates the note, intending that it may be believed to have been made 
before A was on the point of insolvency. A has committed forgery under the first 
head of the definition. 
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Explanation 2 . — The making of a false document in the name of 
^ fictitious person, intending it to be believed that the document 
!^as made by a real person, or in the name of d deceased person, intend- 
ing it to be believed that the document was made by the person in his 
lifetime, may amount to forgery. 

^ ILLUSTRATION. ' 

‘ _ iA draws a bill of exchange upon a fictitious person, and fraudulently accepts 
bill in the name of such fictitious person with intent to negotiate it. A commits 
;firgery. 

[,^465. Whoever commits forgery shall be punished with imprison- 
I 'Wiishment for for- uicnt of either description for a term which may 
extend to two years, or with fine, or with both. 

F' COMMENT. — The offence of forgery is defined in ss. 463 and 464 of the Code. 
Winder s. 463 the making of a false document with any of the intents therein men- 
jtioned is forgery, and s. 464 sets forth when a person is said to make a ‘false dotument’ 

, within the meaning of the Code. 

; The definition of forgery in the Code is not as simple and clear as the definition 
^f forgery in, common law. Forgery in England is not defined by statute. Forgery 
1 common taw is defined as the fraudulent making or alteration of a writing to the 
prejudice of another man’s right. 

, Scope. — Section 463 contemplates two classes of intents, and it is clear that it 
^Is not an essential quality of the fraud mentioned in the section that it should result 
or atm at the deprivation of property.* 
k Ingredients. — The elements of forgery are — 

S’ 1. The making of a false document or part of it. 

► Such making should be with intent 

(а) to cause damage or injury to (i) public, or (ii) any person ; or 

(б) to support any claim or title ; or ^ 

(c) to cause any person to part with property ; or 

(d) to enter into any express or implied contract ; or 

(e) to commit fraud or that fraud may be committed. „ 

1. ‘Makes any false document.’ — ^To constitute forgery the simple making of 
‘false document’ is sufficient. What amounts to making of a ‘false document’ is 

explained in s. 464. It is not necessary that the document should be published or 
jjinade in the name of a really existing person {vide Explanation 2). But it must either 
I appear on its face to be, in fact, one which, if true, would possess some legal valid- 
or, in other words, must be legally capable of effecting the fraud intended.* A 
^riting, which is not legal evidence of the matter expressed, may yet be a ‘document’ 
the parties framing it believed it to be, and intended it to be, evidence of such 
fer.* Thus forging a deed will amount to this offence, although a statute requires 
he deed in a particular form, or to comply with certain requisites, and the forged 
Swd is not in that form or does not comply with those requisites.* Letters or marks 
Bnprinted on trees and intended to be used as evidence that the trees had been 

Abbas AH, (1896) 25 Cal. 512, 373. 

p2^, F.B., overruling Haradhan, (1892) Shifait AH's case, (1868) 2 Benn 

gl. 880. L. R. 12 (Cr.). 

fJowala Ram, (1895) P. R. No. 12 * Lyon's Case, (1813) Russ. & Rv 

|895; Badan Singh, (1922) 3 Lah. 255. 
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passed for removal by the Ranger of a forest, are a document within the meaning oi 
s. 29. A person counterfeiting such marks on a tree is guilty of making a false docu- 
ment within the meaning of this section.* 

The antedating of a document is not forgery, unless it has or could have operated 
to the prejudice of some one.* 

2. ‘To cause damage or injury to the public or to any person.’ — Tlie 
damage or injury must be intended to be caused by the false document to the public 
or any individual. Thus, a police-olBcer who alters his diary so as to show that he 
had not kept certain persons under siuveillance does not commit forgery, inasmuch 
as there is no risk of loss or injury to any individual and the element of fraud as 
defined in s. 25 is absent.* It is the intent to cause damage or injury which con- 
stitutes the gist of this offence. It is immaterial whether damage, injury or 
fraud is actually caused or not.* 

To tamper with a proeeeding in a Court of justice in order to obtain from that 
Court a decision or order, which it otherwise would not make, is as much a public 
mischief as to attempt to secure the imauthorised release of a prisoner from jail 
or to obtain for an unqualified person credentials entitling him to practise as a 
surgeon or to navigate a ship.* 

3. ‘Support any claim or title.’ — Even if a man has a legal claim or title to 
property, he wUl be guilty of forgery if he counterfeits documents in order to support 
it. See illustrations (/), (g), (h) and (i). An actual intention to convert an illegal 
or doubtful claim into an apparently legal one is dishonest and will amount to for- 
gery.* 

The term ‘claim’ is not limited in its application to a claim to property. It 
may be a claim to anything, as, for instance, a claim to a woman as the claimant's 
wifcj a claim to the custody of a child as being the claimant’s child, or a claim to 
be admitted to attendance at a law class in a college, or to be admitted to a university 
or other examination, or a claim to the possession of immoveable or any other kind 
of property.* 

4. ‘To cause any person to pajrt with property. ’ — It is not necessary that 
the property with which it is intended that the false document shall cause a person to 
part, should be in existence at the time when the false document was made. ' For 
example, if A gave an order to U to buy the material for making and to make a 
sUver tea service for him, and C, before the tea service was made or the materials 
for making it had been bought, were to make a false letter purporting, but falsely, 
to he signed by A, authorizing B to deliver to D the tea service when made, C 
would have committed forgery within the meaning of s. 463 by malting that false 
document with intent to cause B to part with property, namely, the tea service, 
when made.* A written certificate lias been held to be ‘property’ within the meaning 
of this section.® 

5. ‘Intent to commit fraud.’ — The offence of forgery is complete if a docu- 

ment, false in fact, is made with intent to commit a fraud, although it may not^ 
have been made with any one of the other intents specified in s. 463.*® ' 


* KrishUvppa, (1925) 27 Bom. L. R. 
699. 

* Gobind Singh, (1926) 5 Pat. 573. 
® Sanjiv Ratnappa, (1932) 34 Bom. 

L. R. 1090, 56 Bom. 488. 

* Kalyanmal, [1937] Nag. 45. 

* Mahesh Chandra Prasad, (1943) 
22 Pat. 292. 


• Ibid. 

• Soshi Bkmkan, (3893) 15 AU. 
210, 217. - 

® Ibid., p. 218. 

• Ibid., p. 218. 

*“ Kotamraju Venkatrayadu, (1905) 
28 Mad. 90, f.b. 
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Where there is an intention to deceive and by means of the deceit to obtain an 
advantage there is fraud, and if a document is fabricated with such intent it is a 
forgery The majority of the Judges of the Madras High Court in a full bench 
case seem to be of opinion that an intention to secure a benefit or advantage to 
the party deceiving by means of the deceit constitutes an intention to defraud.^ 
The expression ‘intent to defraud’ implies conduct coupled with intention to 
deceive and thereby to injure; in other words, ‘defraud’ involves two conceptions, 
namely, deceit and injury to the person deceived. The addition of a name to the 
list of attesting witnesses of an instrument which need not in law be attested is 
held not to amount to making a false document.® 

Deprivation of property, actual or intended, does not constitute an essential 
element of an intention to defraud.® 

Intent to defraud any particular person not necessary. — A general intention 
to defraud, without the intention of causing wrongful gain to one person or wrongful 
loss to another, will be sufficient to support a conviction.® It is not necessary to 
defraud a particular person, if the consequence of the act would necessarily or 
possibly be to defraud any person, but there must, at all events, be a possibility 
of some person being defrauded by the forgery.* It is not necessary that there 
should have been some person defrauded. A man may have an intent to defraud 
and yet there may not be any person who could be defrauded by his act. Suppose 
a person with a good account at his bankers, and a friend, with his knowledge, 
forges his name to a cheque either to try his credit, or to imitate his handwriting, 
there would be no intent to defraud, though there would be parties who might be 
defrauded ; but where another person has no account at his bankers, but a man 
supposes that he has, and on that supposition forges his name, there would be an 
intent to defraud in that case, although no person could be defrauded.’ . 

CASES. — Intent to defraud.— If a person have the authority of another to write 
the name of that other to an acceptance it is no forgery ; neither is it if he had 
no such authority, provided that he had fair ground for considering that he had 
such authority, and did so consider, and wrote the acceptance, not meaning to 
defraud or injure any one.® Even if there is no previous authority of the person 
whose name is put on a bill of exchange, still if that person has been informed of 
it at the time and he does not repudiate it, it will not amount to forgery.® But if 
A put the name of B on the bill of exchange as acceptor without B’.s authority, ex- 
pecting to be able to meet it when due, or expecting that B will overlook it, this 
is forgery.’® Similarly, if a person having the blank acceptance of another, be autho- 
rized to write on it a bill of exchange for a certain limited- amount, and he writes 
on it a bill of exchange for a larger amount, with intent to defraud either the ac- 
ceptor or any other person, this is forgery.” Where in a proceeding in a Court 
of justice the accused having an access to the record, inserted a document on the 
record and made interpolation in the list of documents, it was held that there 
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was an intent on the part of the accused to commit a fraud on the Court and also, 
perhaps, to cause damage to the other side, that it was immaterial that the deception 
did not succeed, or that if it had succeeded it could not have exposed the accused 
to an action for damages, and that the accused was guilty of forgery .1 

Copy. — The offence of forgery may be committed by a person who fabricates a 
false document purporting to be a copy of another document for the purpose of the 
same being used in evidence. The accused, in a suit for possession of land, to 
support his pedigree, put in a deed of dower, and a deed of security purporting to 
be copies of the original document filed in a previous suit, but it was found that 
both the copies contained two more names of witnesses than the original. It was 
held that the accused had committed forgery.* Similarly a person was convicted, 
of using as genuine a document which he knew to he forged, though he, in the 
first instance, produced only a copy of it.* The Madras High Court has held that 
a copy of a false document is not a false document within the meaning of this section.* 
The Patna High Court has laid down that the making of a copy of a forgery does 
not constitute forgery unless the maker of the copy was authorized to make the 
copy.* 

Section 464. — ^This section says how a ‘false document’ is made. 

6. ‘Fraudulently. ’ — This word is used in ss. 471 and 464 together with the word 
‘dishonestly’ and presumably in a sense not covered by the latter word. If, how- 
ever, it be held that ‘fraudulently’ implies deprivation, either actual or intended, 
then apparently that word would perform no function which would not have been 
fully discharged by the word ‘dishonestly’ and its use would be mere surplusage. 
So far as such a consideration carries any weight, it obviously inclines in favour of 
the view that the word ‘fraudulently’ should not be confined to transactions of 
which deprivation of property forms a part.' Those decisions which proceed on 
the ground that an act is not fraudulent unless it causes or is intended to cause 
loss or injury to some one would seem to take too narrow a view of the meaning 
of the word ‘fraudulently’ as used in J;he Code.’ 

7. ‘Makes.’ — “The ‘making’ of a document, or part of a document, docs not 
mean ‘writing’ or 'printing’ it, but signing or otherwise executing it; as in legal 
phrase we speak of ‘making an indenture’ or ‘making- a promissory note,’ by which 
is not meant the writing out of the form of the instrument, but the sealing or signing 
it as a deed or note. The fact that the word ‘makes’ is used in the section in conjunc- 
tion with the words ‘signs,’ ‘seals’ or ‘executes,’ or ‘makes any mark denoting the 
execution,’ &c. seems to me very clearly to denote that this is its true meaning. 
tVhat constitutes a false document or part of a document, is not the writing of any 
number of words which in themselves are innocent, but the affixing the seal or signa- 
ture of some person to the document, or part of a document, knowing that the seal 
or signature is not his, and that he gave no authority to affix it. In other words, 
the falsity consists in the document, or part of a document, being signed or sealed 
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•with the name orseal of a person •who did not in factsign or seal it.”i The Bombay 
High Court ha# held, distinguishing this case, where the accused counterfeited marks 
on a tree, that his act amounted to making a false document.^ 

S. ‘Signs, seals or executes.’ — Signing or sealing a document completes its 
execution. Putting a seal to a genuine signature to a document which is in'valid 
■without a seal is a forgery.^ Putting the name of a painter upon the copy of one 
of his pictures in order that it may be passed off as the original will he forgery under 
the Code, though this is held to be cheating imder the English law.* 

9. ‘At a time at which he knows that it was not made, signed, sealed or 
executed. ’ — Antedating a document constitutes forgery.® It is forgery to make a 
deed fraudulently with a false date, when the date is a material part of the deed, 
although the deed is in fact made and executed by and between the persons by 
and between whom it purports to be made and executed.® But the antedating of 
a document la not forgery, unless it has or could have operated to the prejudice 
of any one. tVhere, therefore, a hand-note of a certain date bore the genuine 
thumb impression of the executant, but it was found in fact to have been executed 
subsequently, and there was absence of evidence that the antedating by the creditor 
was done with the object o^lnaking any wrongful gain to himself or causing wrongful 
loss to the executant, it was held that the necessary element of fraud or dishonesty 
was wanting and the offence of forgery was not committed.’ 

CASES. — False document should have been actually made.— Where a person 
gave orders for the printing of certain receipt forms similar to those used by a 
certain company, and corrected the proofs of the same, it being his intention to* 
use the receipt forms in order to conunit a fraud, it ivas held that he could not be 
con'vdcted of forgery until one of the printed forms had been converted by him 
into a false document, nor of an attempt to commit forgery until he had done*some 
act towards making one of the forms a false document ; until a form had been 
converted into a document, all that was done consisted in mere preparation for the 
commission of an offence.® This case has not been followed by the Allahabad® 
and the Bombay*® High Courts. Wliether any^iven act or series of acts amounts to 
an attempt of which the law will take notice or njerely to preparation is a question 
of fact in each case. 

False entries to commit fraud. — Where the accused was requested to make an 
entry in a book of account belonging to the complainant to the effect that he was 
indebted to the complainant in a certain sum found due on a settlement of accounts, 
instead of making this entry as requested, he entered in a language not kno'wn to 
the complainant that the sum had been paid to the complainant, it ■vs’as held that 
he had committed not forgery but an attempt to cheat, because there was nothing 
on the face of that entry to make it appear that=the -writing was made by or by the 
authority of the complainant within the meaning of s. 4G4.** Similarly, where a 
creditor made an entry in his own account book, without the sanction of the debtor, 
that if a particular sum was not paid as agreed upon, the creditor would takelj 
times the principal, including interest, it was held that no false document rras 
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made by the creditor within the meaning of s. 404. As the entry did not operate to 
impose any liability to pay interest upon the debtors it could not cause damage or 
injury to the debtors.’- 

Personation at examination. — falsely represented himself to be B at a Uni- 
versity Examination, got a hall ticket under B’s name and headed and signed 
answer papers to questions with B’s name. It was held that A was guilty of forgery 
and cheating by personation.^ 

' Fabricating letter or certificate. — ^The accused, who was a copyist in the Sub- 
Divisional Office at B, applied for a clerkship then vacant in that office. An endorse- 
ment on his application, recommending him for the post and purporting to have 
been made by the Sub-Divisional Officer at B, was found to have been falsely Inade^ 
by the accused. The application was accompanied by a letter also fabricated 
by the accused, purporting to be from the Collector to the Sub-Divisional Officer 
at B, informing the latter officer that he, the Collector, had selected the accused 
for the vacant post. The Sub-Divisional Officer, having some suspicions as to the 
genuineness of this letter, -wrote a demi-official letter to the Collector to ascertain 
whether he had really written it, and this being poste^ in the local post office the 
accused fabricated a third document, purporting to be a letter from the Sub- 
Divisional Officer to tbe Postmaster asking him to stop the despatch of the demi- 
official letter. It was held that the accused had committed forgery with regard to 
the first two documents, but with regard to the third, it could not be said tl)at be 
falsely made it either dishonestly or fraudulently witliin the meaning of s. 464 because 
' he made it to screen himself from fraud.” The accused applied to the Superintendent 
of Police at Poona for employment in the Police force . In support of his application 
he presented two certificates which he knew to be false. One of these certificates ■■ 
was a wholly fabricated document, whilst the other was altered by several additions 
made subsequently to the issue of the certificate. It was held that the 
accused was guilty of offences under ss. 463 and 471.‘ Where a candidate fQ| the 
Matriculation examination of theUniversily of Madras, for tbe purpose of being admit- 
ted to tbe Examination, forwarded to the Registrar of the University a certificate 
that he was of good character and that he had completed his twentieth year which 
purported to be signed by the Headmaster of a recognised school, but was, in fact, 
not signed by him hut was signed by the candidate in his o-wn handwriting , it was held 
that the certificate was a forged document within the meaning of ss. 467 and 464-.’' 
A person lawfully entitled to possess arms and ammunition, signed the prescribed 
certificate of purchase of the same in the name of another with an address not his 
own, and thereby deceived the gunsmith and the Government and defeated the object 
of the certificate, it was held that he was guilty of forgery.' 

Conviction for abetment when it is proved that accused himself fabricated 
document in his custody. — A Police Constable’s character and service roll in his 
custody was'found to have been tampered with in this way, that a page, apparently 
containing unfavourable remarks to the Constable, had been taken out, and a new 
page with favourable remarks, purporting to have been written and signed by various 
superior officers of the police, had been inserted in its place, the intent being to 
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fitvour the chances of his promotion ; it was held that this interpolation amounted 
to forgery, but that inasmuch as it was not proved that the Constable himself 
prepared and inserted the false page, he was guilty of abetment only.^ 

Clause second. — This clause requires dishonest or fraudulent cancellation or 
alteration of a document in any material part without lawful authority after it 
has been made or executed by a person who may be living or dead. 

Where the date in a bond was altered, even though the alteration was not re- 
quired to bring the claim within limitation,* or the document was not necessary 
for the case of the party using it,* this offence was held to have been committed. 
But where the vendees of a plot of land altered the number by which the land was 
described in the deed of sale, because such number was not the right number, and 
used it as evidence in a suit, the alteration of the deed was held not to amount to 
forgery as the intention to cause WTongful loss or wrongful gain or to defraud was 
wanting.* Similarly, where the date of a document, which would otherwise not have 
been presented for registration within time, was altered for the purpose of getting it 
registered, the offence committed was not forgery but fabricating false evidence 
under s. 192.® 

The alteration must be in a material part of the document. Thus the interpola- 
tion of the name of a person as an attesting witness to a document not required 
by law to he attested subsequent to its execution and registration is not an alteration 
of the document in a material part." 

Clause ttilrd. — This clause deals with cases where the person making the docu- 
ment is not supposed to know its contents owing to unsoundness of mind or intoxi- 
cation or deception. 

* . Where the accused obtained a genuine signature upon a false document, by 
‘inserting the document in a heap of papers placed for signature before the person 
signing it,- it was held that the accused had not committed an offence under this 
section as no deception was practised on the person signing it to prevent him from 
knowing the nature of the document.* 

Explanation 1. — There may be a sufficient falsity in a man's merely signing his 
own name, if he do this in order that it may be mistaken for the signature of another 
person of the same name. If a bill of exchange payable to A or order get into the 
hands of another person of the same name as the payee, and such person, knowing 
that he was not the veal person m whose favour it was drawn, endorse it, he is guilty 
of forgery.® 

Explanation 2. — This E.xplanation makes it clear that a document will be forgery 
if it is a false document even in the name of a fictitious person. To support a charge 
of forgery it is wholly immaterial whether the name forged is that of a fictitious 
person who never existed or of a real person. It is as much a forgeiy in the one 
case as in the other provided the fictitious name is assumed for the purpose of fraud 
in the particular ease under trial. There is, however, no doubt that an intention 
to defraud is an essential ingredient ; but it is sufficient to show tliat there was an 
intention to defraud generally. Whether there was an intention to defraud or not 
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is a question of fact to be determined with reference to the special circumstances 
of each case.^ 

Where the accused, Robert Martin, in payment for a pony and cart purchased 
by him from the prosecutor, drew a cheque in the name of William Martin in the 
presence of the prosecutor upon a bank at which he, the accused, had no account, 
and gave it to the prosecutor as his own cheque drawn in his own name, it was 
held that this amounted to cheating and not forgery.® Where the accused put 
the drawer’s signature on a cheque, rvith the intention of causing it to be believed 
that the signature was his own and not that of another person, by’tt-hom or by 
whose authority he knew it was not signed, itwasbpld that there was no making 
of a false document within the first clause of s. 464, and that no offence under ss. 4C7, 
468 and 471 was committed by the accused.® K a person give a note or other security 
as his own note or security, and the credit thereupon be personal to himself without 
any relation to another, his signing such a note with a fictitious name may indeed 
be a cheat, hut will not amount to forgery : for in that case it is really the instrument 
of the party whose act it purports to be, and the creditor had no other security in 
view.* But if a person authorize another to sign a note in his name, dated at a 
particular place, and made payable at a banker’s ; and the person in whose name it is 
drawn, represented it to be the name of another person, with intent to defraud, and 
no such person as the note and the representation import, exists, this is forgery.* 
Signing a bfll in an assumed name is a forgery, if the name was assumed to de&aud 
the person to whom such bill is given, though such person would equally have taken 
the bill had the accused used his real name.® The forged signature in a document 
of an idol would not make it any the less a forged document. Because an idol is 
a juridical person capable of owning property and is therefore a ’person’ within the 

meanin’g of s. 11.® 

* 

Document made to conceal previous dishonest or fraudulent, or negligent 
act. — If the intention with which a false document is made is to conceal a fraudulent 
or dishonest act, which has been previously committed, tliat intention cannot be 
other than an intention to commit f«aud ; and if the intention is to commit fraud, 
the making of a false document with that intention will come w’itliin the definition 
of forgery.® The making of false entries in a book or register by any person in 
order to conceal a previous fraudulent or dishonest act falls within the purview 
of s. 477A inasijiuch as the intention is to defraud.® A debtor who forges a release 
to screen himself from liability to pay the debt is guilty of forgery because he intends 
by the forgery to cover a dishonest purpose.*® Wrere a wTiting was prepared by a 
process-server with false signatures in order to defraud a District Munsif into excusing 
his delay in returning processes, and his absence from duty', it was held to be forgery.** 

Joint act. — If several persons combine to forge an instrument, and each exc- 
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cutes by himself a distinct part ot the forgery, and they are not together when 
the instrument is completed, they arc nevertheless all guilty as principals.' Each 
is a principal, though he does not know by whom the other parts are executed, 
and though it is finished by one alone, in the absence of others. “ Thus, the makers 
of the paper and plate respectively for the purpose of forging a note, afterwards 
filled up by a third person, are principals in the forgery with that person.’ 

Abetment. — A person taking an active pari^in the preparation of a document, 
but no part in the forgery of the name of an alleged executant, does not commit 
forgery, but simpjjf abets the offence.* To prepare in conjunction with others a 
copy of an intended false document, and to buy a stamped paper for the purpose 
of writing such false document, and to ask for information as to a fact to be inserted 
in such false document, do not constitute forgery, or an attempt to commit it, but 
would amount to abetment.* 

466. Whoever forges a document, purporting to be a record or 
proceeding of or in a Court of Justice, or a register 

Forgery of record of , . 

Court or of public 01 birth, baptism, marriage or burial, or a register 

rejdster, etc. i . i in* , 

kept by a public servant as such, or a certificate 
or document purporting to be made by a public servant in his official 
capacity, or an authority to institute or defend a suit, or to take any 
proceedings therein, or to confess judgment, or a power of attorney, 
shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

COMMENT. — ^This section applies to cases where a certificate or a document 
is forged by a person with a view to make it appear that it was duly issued by a public 
oflSce, e.g., forging a marriage certificate.* This section may be compared with s. ler. 

Copy.— Where a person who is bound to give a true copy of any documnt gives 
a true copy of such document, he cannot be copvicted of forgery punishable under 
this section, merely because the original of which he gives a true copy contains a 
statement which is false, and is known or believed by him to be such. As the 
original was not forged by the person giving the copy, he could not be convicted of 
forgery.' 

Fraudulent intent must exist In forger’s mind only .—A person who, at the 
request of another, sent to trap him, fabricates a document purporting to be a 
notice under the seal and signature of a Deputy CoUector, he being informed that 
the notice was required by such other person for the purpose of being used in a 
pending suit (there being, however, in reality no such suit in existence) is guilty of 
forgery, it not being necessary that the intention of fraudulently using the document 
should exist m the mind of any other person than the person fabricating the docu- 
ment.® 
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Alteration or mutilation of Government papers. — A Government corres- 
pondence in which accused Nos. 2 and 3 were interested was kept with a clerk by his 
superior officer. During the absence of the clerk from his house, accused No. 1, 
another clerk, removed the correspondence without any one’s consent. It was 
kept for some time with the pleader of accused Nos. 2 and 3 and later it was stealthily 
replaced from where it was taken. It was afterwards discovered that some papers 
had disappeared from the correspondence, whilst others had either been mutilated 
or altered. It was held that accused Nos. 2 and 3 were punishable under this section 
and s. 193 in respect of the alteration of the document. ‘ ^ 

467. Whoever forges a document which purports to be a valuable 
Forgery , of valuable Security, or a will, or an authority to adopt a son, 
security, tvili, etc. qj wliicli purports to givc authority to any person 

to make or transfer any valuable security, or to receive the principal, 
interest, or dividends thereon, or to receive or deliver any money, 
moveable property, or valuable security, or any document purport- 
ing to be an acquittance or receipt acknowledging the payment of 
money, or an acquittance dr receipt for the delivery of any movable 
property or valuable security, shall be punished with transportation 
for life, or with imprisonment of either description for a term whicli 
may extend to ten years, and shall also be liable to fine. 

COMMENT. — ^The offence under this section is an aggravated form of the offence 
described in the preceding section. The forged document must be one of those 
mentioned in tlie section. 

CASES. — An unregistered document, though not a valuable security until the 
registration is completed, still purports to be a valuable security within the mean- 
ing of this section.* A blank paper, or a bond barred by limitation, is not a document 
of the kind described in the section.* The forging of a document which purports 
on the face of it to be a copy only, and which, even if a genuine copy, wiB not 
authorize the delivery of moveable property, is not punishable under this section.* 

An agreement in writing, which purported to be entered into between five persons, 
was signed by only two of them ; it was altered by the addition of some material 
terms by the accused, who was one of the two executants, without the consent or 
knowledge of the other executant and was not signed by the other parties to the 
agreement. The accused was in possession of the instrument which was altered bj 
him. It was held that he was guilty of forgery of a valuable security under this 
Section, or being in possession of a forged document under s. 474.* A person wlio 
received money from a postman under a false representation that he was the payee 
when in fact he was not, and signed the postal acknowledgment in the name of the 
payee, was held to have committed an offence under this section.® IVhere the 
accused fraudulently brought into existence a registered sale deed, said to have 
been executed by the widow of a person, intending to deceive and also to injure 
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the tevetsfoners of that person, it was held that they were guihy under this secticn.^ 

468. Whoever commits foi^ery, intending that the clocnment 
„ forged shall be used for the purpose of cheating, 

oidiatuig. shall he punished with unprisonment oi either 

description for a term which may extend to seven years, and shall also 
be liable to fine. 


COMMENT. — ^This section punishes forgery committed for the purpose of cheating, 
e.g., fetsiScatios of account books for deception,’ or forgery of a school attendance 
register for the purpose of obtaining a Government grant.’ 

469. Whoever comraits forgery, intending that the document 

Fow tor purpose ^o^ged shaU harm the reputation of any party, or 
of hannuig reputaboii. knowing that it is likely to he used for that purpose, 
shall be punished with imprisonment of either description for a term 
which may extend to three years, and shaE also be liable to fine. 

COMMENT . — A person who forges a document for the purpose of harming the 
reputation of another commits an offence under this section and also under s. 500 
(defamation). 

Forgtd docnmmt document made wholly or in part 

by forgery is designated “a forged document."' 


471. Whoever fraudulently or dishonestly uses as genuine^ any 

udsg 3 s genume a document which he knows or has reason to belifiit'e 
ferged document. ^ foTged document.^ shall be punished in 

the same manner as if he had forged such document. 

COMMENT. — Under this section the dishonest user of a forged docTimcDt it 
made punishable. It punishes a person for making use of a forged document. 

Ingredients.—There must be— 

1. Fraudulent or dishonest use of a doeamenrt as gemiine. 

2. The person using it must have knowledge or reason to believe that the docu- 
ment is a forged one. 


1. Uses as gemiins.’ — The Madras High Court has held that the use of the 
document mmt he for one of the purposes mentioned in .s. 463. Thus an involun- 
tary production of a document in Court in obedience to .an order to produce it is 
BO u^ of it,’ mere statement that a document is genuine does not nrnount 
to TOiag it as genuine.’ The Calcutta High Court has dissented from this view, 
t has held that where a per.son fraudulently or dishonestly presents a docuuient 
^ being what it purports to be, or causes the same to be so pre- 

sented, knowing or having reason to believe that it is forged, the document is used 
as ^in the meaning of this section. It is immaterial wbefber it was pro- 

duced by tht accused of his owm motion or under the order of a Court if in the 


’ G^ambj/a, (1942) 22 Pat. 95. 
Banemtr Biswas, (1872) 18 W 

R. (Cr.) 46. 

’ Kv:ppam mini, (1885) Weir (3rd 

UQIle) ^ 


^ Session*; l^orth 

Artot V. Bam'mmal, flftlJ) 86 Mad. 
.387. 

® Mtithinh Chfttif, (1911) 86 Mad. 
392. 
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< 5 vent he usea it aa genuine. If a person summoned to produce a document fails to 
disclose that he believes it to have been forged, and fraudulently or dishonestly 
puts it forward as being a genuine document, he is not acting involuntarily, but is 
deliberately using it for a criminal purpose.*^ The nature of the us^r is not material,® 
To constitute use of a document, it is not necessary that the Court should accept 
the document produced before it or filed in Court. If a person puts forward a docu- 
ment as supporting his claim in any matter, whether that document is acted upon 
by the Court or used in evidence, is immaterial for the purpose of constituting use 
of the document by the party within the meaning of this section.® In a suit for 
redemption, the accused who was the mortgagee defendant alleged that he was in 
possession of the property originally as a tenant of the owner and that he had sub- 
sequently purchased it by a registered agreement. The agreement was not filed 
in the trial Court. The suit was decreed. The accused then filed it along with his 
memorandum of appeal. The appeal was decreed. The agreement was a forged 
document. It was held that the agreement was used by the accused within the 
meaning of this section.* 

The use of a forged document will be fraudulent and dishonest under this section 
■even though the document itself is imnecessary for the case of the party who uses it, 
and tliough, in fact, he has a perfectly good title without it.® The presentation 
■of a forged document for registration, and obtaining registration, is using of that 
■document.* The fllmg of a forged document with a plaint is user of it within the 
meaning of this section.’ Merc reference in the written statement of an accused 
to a document which is produced and put in evidence by the prosecution cannot 
be held to be user by the accused within the meaning of the section. If a document 
3S produced and put in evidence by the prosecution, and the pleader of the accused 
•cross-examines the witness upon his evidence, including the evidence which lie 
has given about the written document, such cross-examination cannot be held to 
be user within the meaning of this section.® 

If a forged document is produced before a Court having no jurisdiction to enter- 
tain the proceedings in which it is produced, an offence under this section is not 

■committed.* 

2. ‘Knows or has reason to believe to be a forged document.’ — ^These 
words are of general application. The mere fact that a pleader’s suspicions ought to 
have been aroused by the sight of a forged document, is not prirna facie evidence 
that he knew, or had reason to believe, the document to be forged. A pleader is 
under no higlier obligation than any other agent would be, and to justify his pro- 
secution it should be shown that he had been a party to the concoction of the docu- 
ment or that he had the knowledge that it was so concocted.’* 

Mukerjee, (1925) * BansiSheikh,sup. 

.□2 Cal. 881. 6 Daya jiam, (1885) P. R. No. 10 

Superintendent and Remembrancer of 1885; Dhunum Kazee, (1882) 9 Cal. 
oj Begat Affairs, Bengal v. Daulatram 53; Bansi Sheikh, sup. 

JWam (1932) 59 Cal. 1233. » ^Izimooddccn, (1869) 11 W. R. (Cr.) 

_ Bansi Sheikh, (1923) 51 Cal. 4.69. 15. 

ihe head-note of Ambika Prasad Singh, Jdu Jolaha, (1917) 3 P. L. J. 386. 

<1908) 35 Cal. 820, is declared to be * Taraknath Baidya, (1935) 63 Cal. 
wrong in this case and also in Rati 481. 

VI i). 463. See also “ Sumat Prasad, [1942] All. 42. 

Mohit Kumar Mulcerjee, (1925) 52 ’» Ranehhoddas Nagardas, (1896) 22 

Cal. 881, where it is adversely com- Bom. 817. 
mented on. 
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Punishment. — The Madras High Court is of opinion that a person who both 
forges a dociunent and uses it as genuine can he sentenced for both the offences.* 
The Allahabad High Court has held to the contrary.* 

Cases. — ^Alteration In or fabrication of receipt. — The creditors of a Police 
Constable applied- to the District Superintendent of Police that Rs. 2 might be 
deducted monthly from the debtor’s pay until the debt was satisfied. Upon an 
order, directing that the deduction asked for should be made, being passed, the 
debtor produced a receipt purporting to be a receipt for Rs. 18, the whole amount 
due. It subsequently appeared that the receipt was one for Rs. 8, which the debtor 
had altered adding the figure “1” so as to make it appear that the receipt was one 
for Rs. 18. It was held that the real intent in the debtor’s mind being to induce his 
superior officer to refrain from the illegal act, viz., the act of stopping a portion of his 
salary without a proper attachment by a civil Court, it did not necessarily follow 
that he contemplated setting up the altered receipt to defeat his creditors’ claim 
and that, therefore, he was not guilty of an offence under this section.* MTiere 
four forged receipts for payment of rent were fabricated in lieu of genuine receipts 
which had been lost, it was held that the accused did not commit this offence as the 
false receipts were not made ‘dishonestly’ or ‘fraudulently.’* This decision does not 
seem to be a soimd one. 

The accused, in order that he might obtain the annulment of an order adjudi- 
cating him an insolvent, and that thereafter he might be in a position to tender for 
municipal contracts, produced before the receiver in insolvency a document which 
purported to be a receipt from a creditor for payment of debt whicli the creditor 
had in fact written off as irrecoverable. It was held that in respect of the use of 
that receipt he was guilty under s. 465 read with this section.* 

Certificate. — ^tVhere the accused applied to the Superintendent of Police for ejn- ' 
ployment in the Police force, and in support of his application presented two eerti- 
floates which he knew to be false, it was held that he was guilty of offences under 
88. 463 and 471.* \tTiere the accused used a forged certificate of competency as art 
engine-room first tindal, he was held guilty undgr ss. 471 and 463.’ "With a view 
to qualify for appearance at the competitiv'e P.C.S. examination the accused presented 
a certified copy of the certificate granted to him by the University at his Matricula- 
tion examination, in which the date of birth had l.>een altered from “5th January 
1901” to “15th January 1904.’’ It was held that he was guilty of an offence under 
this section inasmuch as the document presented, being a false document, was 
used with intent to cause damage and injury to the other candidates in the compe- 
titive examination for P.C.S. and to support his claun to appear.® 

Plaint. — The accused gave his pleader a copy of a document which had been 
falsified by an interpolation being made in it for the purpose of its being used in 
the trial of his suit. It was held that he was guilty, not of an attempt to commit 
an offence tmder s. 471, but of the offence itself.* 

Sunud. — The accused, in order to obtain a recognition from a Settlement Officer 
that they were entitled to the title of ‘loskm’, filed a sunud before that officer pur- 
porting to grant that title. This document was found not to be genuine. The 


Sriramulu Xaidu. (ISSSI 52 Mad. 

N 532. 

* Vmrao Lai, (1900) 2.3 All. hi. 

* Syed Hussain, (1-885) 7 All. 403. 

* Shea Dayal, (1885) 7 All. 459. 

* Abdul Gbafur, iVJW) 43 All. 225. 


Kimndusingh, ( 1-890) 22 Bom. 768, 
ylJbbas AH, (1896) 2.5 Cal. .512, F.B. 
Clianan Hingh, (1928) 10 Jjah, 

Lola Ojha, (1899) 26 Cab 863, 
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Sessions Judge convicted them under ss. 471 and 464. It was held that, even sup- 
posing they had used the document knowing it not to be genuine, they could not 
be found guilty as their intention was not to cause wrongftil gain or wongful 
loss to any one, but only to produce a false belief in the mind of the Settlement 
Officer that they were entitled to the dignity of ‘loskur’, and that this could not 
be said to constitute an intention to defraud.^ But the Madras High Court has 
held that deprivation of property is not an essential element of an intention to 
defraud, and the decisions which proceed on the ground that an act is not fraudu- 
lent unless it causes or is intended to cause loss or injury to some one take too narrow 
a view of the meaning of the word ‘fraudulently’ as used in the Code.“ 

Copies. — ^iVliere a person took copies of a forged document and put those copies 
forward as evidence in support of his title, it was held that this was a use by him 
of the forged document.’ The accused was told to produce copies of revenue re- 
cords in support of his complaint of trespass and he knowingly produced forged 
copies as genuine. It was held that this was not an involuntary production of a 
document in Court and that he was guilty of an offence under this section.'* 

472. Whoever makes or counterfeits any seal, plate or other instru- 

ment for making an impression, intending that the 

Making or possessing n i i r- e ii.- 

counterfeit seal, etc., same Shall be used lor the purpose ot committing 

witli mtcut to comroit « 1*1 j 

forgery punishable ua- any lorgery wiuch would be punishable under 

der section 467. scction ■167 of this Code, or, -with such intent, has 

in his possession any such seal, plate or other instrument, knowing the 

same to be counterfeit, shall be punishable with transportation for 

life, or with imprisonment of’either description for a term which may 

extend to seven years, and shall also be liable to fine. 

COMMENT. — This section and the section following are akin to ss. 233, 255 

and 256. 

473. Whoever makes oi-* counterfeits any seal, plate, or other 

instrument for making an impression, intending 

Making or possessing i n i x /T , r 

counterfeit seal, etc., that the Same Shall be'jused for the purpose ot 

with intent to commit . i>i 111 ‘i 

forgery puijishabie committing any forgery which would be punish- 
othervusc. Under any section of this chapter other than 

section 467, or, with such intent, has in his possession any such seal, 
plate or other instrument, knowing the same to be counterfeit, shall 
be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

474. Whoever has in his possession any document, knowing the 
Having possessing of Same to be forged, and intending that the same 

? 460 *or'^ 467 rS™wing fraudulently or dishonestly be used as genuine. 

Intendinl it^ as shall, if the document is one of the description 

genuine. mentioned in section 466 of this Code, be punished 

1 Jan Mahomed, (1884) 10 Cal. 584. ’ Mulai Singh, (1906) 28 All. 402. 

’ Kotamraju Venkatrayadu, (1905) * Ishar Das, (1924) 6 Lah. 50. 

28 Mad. 90, f.b. 
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with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine : and if the document is 
one of the description mentioned in section 467, shall be punished with 
transportation for hfe, or with imprisonment of either description .for a 
term which may extend to seven years, and shall also be hable to line. 

COMMENT. — ^Thia section resembles ss. 242, 243 and 259. 


475. Whoever counterfeits upon, or in the substance of, any mate- 

. . , . rial, any device or mark used for the purpose of 

Counterfeiting device . 

or mark used for authenticating any document described m section 
mwu desorifed in mc- 467 of this Code, intending that such device or mark 
wMterfdt” '“nSrf shall be used for the purpose of giving the appearance of 
mateiiat authenticity to any document then forged or thereafter 

to 'be forged on such material, or who, with such intent, has in his 
possession any material upon or in the substance of which any such 
device or mark has been counterfeited, shall be punished with trans- 
portation for life, or with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine, 

COMMENT. — ^The commencement of the forgery of bank-notes and other similar 
securities, where it has proceeded to the length wliich is described in this section, 
is treated as a substantive offence and punished. This section supplements the 
provisions of s. 472. 

476. Whoever conterfeits upon, or in the substance of, any mate- 


co terfi de ■ dcvicc Or mark used for the purpose of 

oi mark ^d 'for authenticating any document other than the docu- 
t^se ments described in se*tion467 of this Code, intend- 
4«vm^om^g“mun" ing that such device or mark shall be used for the 
^eit marked mattnai. puj-pose of giving the appearance of authenticity to 
any document then forged or thereafter to be forged on such material, 
or who, with such intent, has in his possession any material upon 
of in the substance of which any guch device or mark has beSn counter- 
feited, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable 
to fine. 


COMMENT. — This section is similar to the preceding section, but as the docu- 
ment, the counterfeit of which is made punishable, is not of so much importance 
as ih that section, the punishment is not so severe. 


477. Whoever fraudulently or dishonestly, or with intent to cause 

Fraiiduient canoeiia- *^6 public or to any person, 

tipn, dertructfon. etc., cancels, destroys or defaces, or attempts to cancel, 

wUl. authority to , , - ^ 

or valuable destroy Of deface , or secretes or attempts to secrete 

* any document^ which is or purports to be a will, or 
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an authority to adopt a son, or any valuable security, or commits 
mischief in respect to such document, shall be punished with trans- 
portation for life, or with imprisoiunent of either description for a term 
which may extend to seven years-, and shall also be liable to fine. 

COMMENT. — ^This section applies when the document tampered with or destroyed 
is either a -n-ill or an authority to adopt or a valuable security. Owing to the great 
importance of documents of this kind the punishment provided is severe. 

1. ‘Document.’ — The document must be a genuine one. The offence under this 
section cannot be committed in respect of a document which is a forgery 

477A. Whoever, being a clerk, officer or servant, or employed or 

Fairifioation of acting in the capacity of a clerk, officer or servant, 
accounts. wUfully, and with intent to defraud, destroys, 

alters, mutilates or falsifies any book, paper, writing, valuable security 
or account which belongs to or is in the possession of his employer, 
or has been received by him for or on behalf of his employer, or wil- 
fully, and with intent to defraud, makes or abets the making of any 
false entry in, or omits or alters dt abets the omission or alteration 
of any material particular from or in, any such book, paper, writing 
valuable security or account, shall be punished with imprisonment 
of either description for a term which may extend to seven years, or 

with fine, or with both. 

• 

Explanation . — It shall be sufficient in any charge under this section 
to allege a general intent to defraud without naming any particular 
person intended to be defrauded or specifying any particular sum of 
money intended to be the subject of the fraud, or any particular day 
on. which the offence was committed. 

COMMENT. — ^This section refers to acts relating to book-keeping or wTitten 
accounts. It makes the falsification of books and accounts punishable even tliougli 
there is no evidence to prove misappropriation of any specific sum on any particular 
occasion. « 

Ingredients. — This section requires that — 

1. The person coming within its purview must be a clerk, an officer, or a servant, 
or acting in the capacity of a clerk, an officer, or a servant. 

2. He must wilfully and with intent to defraud — 

(j) destroy, alter, mutilate, or falsi^, any book, paper, writing, valuable 
security, or account which 

(a) belongs to or is in the possession of his employer; or 
(&) has been received by him for or on behalf of his employer; 

(ii) make or abet the making of any false enrty in, or omit or alter or abet 
the omission or alteration of any material particular from or in any 
such book, paper, writing, valuable security or account. 

^ Akbar Hossain, (1938) 43 C. W. N. 222. j 
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FalslfJcatioa to conceal previous fraud. — ^The making of false entries in a book 
or register by any person in order to conceal a previous fraudule*t or dishonest act 
fails within the purview of this section. Certain sums of money were received 
by the accused for payment into Government Treasury but he did not enter the 
sums in the register. After the commencement of inquiry into the matter he 
made false entries in the register showing that those sums had been paid. It was 
held that he was guilty under this section.^ All that is necessary to bring a 
person within the purview of this section is that he should have altered or falsi- 
fied any book or paper, etc., wilfully and with intent to defraud. If the inten- 
tion with which a false document is made is to conceal a fraudulent or dishonest 
act which had been previously committed, the intention cannot be other than 
an intention to defraud. The concealment of an already committed fraud is a 
fraud. Making a false document with a view to prevent persons already defrauded 
from ascertaining that misappropriations had been committed, and thus to enable 
the person who committed the misappropriations to retain the vrrongful gain which 
he had secured, amounts to the commission of a fraud and brings the case under 
this section 

In a Calcutta case it was held that the alteration of accounts so as to show the 
receipt of a sum of money criminally misappropriated and in order to remove evidence 
of such misappropriation was not an offence under this section there being no intent 
to commit fraud. The accused, a Postmaster, despatched to a person four sacks of 
waste paper forms of the Post Oflfice and appropriated the proceeds of the sale. 
As an inquiry was set on foot he, with the help of the Treasurer, changed the 
accounts to cover his failure to credit the proceeds of the sale. The entry newly 
made In the accounts showed that the Postmaster was liable and indicated the 
true position of affairs. The Postmaster was convicted under ss. 409, 40.5, 471 and 
477A. It was held that the conviction under ss. 4C5 and 477A was wrong as there 
was no intent to defraud in its true legal significance.® 

CASES. — The section deals with fabification of accounts. Removal of new 
court-fee stamps from documents and substitution in their place qf used stamps, 
with alteiatioos of the figures on them, do not tail within the scope of thb section.* 
Fabification of balance-sheet and books of account of a company by a managing 
director comes under this section.* 

Where the accused falsified a measurement book of repair to buildings and a 
bill with intent that a contractor’s bill for the repairs done might be passed without 
actual measurement, it was held that the act of the accused amounted to a fraudulent 
fabification of account.* 


Of Trade, Properly and other Marks. 


478. For the purposes of this Code, the expression “trade mark” 
’fade mark includes a trade mark registered under the Trade 

Marks Act, 1940, and any mark used in relation to 


* Rosft Behari Das, (1908) 35 Cal. 
450, dbsenting from Abdul Hamid, 
(1886) 18 Cal. 349. ■ 

•’ * Bagho Bam, (1933) 55 All. 783, 
Shuja-ud-din Ahmad, (1922) 20 A. L. J. 
R. 662, Jiwanand, (1882) 5 AU. 221, 
Clirdhari Lai, (1886) 8 All. 653, Lai 
Gsmul, (1870) 2 N. W. P. 11, and 
Jageskur Pershad, j(1873) 6 N. W. P. 
I. P. C.— 2S 


56, dissented from. 

® Jyotish Chandra Mukerjee, (1909) 

3C Cal. 955. ' ' 

* Bibudhananda Chakravarti, ( 1919 ) 

47 Cal. 71. ’ ^ I 

* Daulat Bai, (1915) P. R. No 28 
of 1915. 

“ Sukhamoy Maitra, (1937) 16 Pat. 
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goods lor tlie purpose of indicating or so as to indicate a connection 
in the course of trade between the goods and sonic person having the 
right to use the mark. 

COMMENT.— This section has been substituted by Act TI of 1941. 

A mark in order to be a trade-mark must be “distinctive’’ in the sense of being 
adapted to distinguish the goods of the proprietor of a trade-mark from those of 
other persons. A mark which merely describes the quality or oi igin of an article 
or is such as is commonly used in the trade to denote goods of a particular kind is 
not ‘-distinctive”*. 

479, A mark used for denoting that moveable property belongs to 

Property mark. a particular pcrsou is called a property mark. 

COMMENT. — The distinction between ‘trade-mark’ and "property mark' is not 

recognised in English law. 

480. Whoever marks any goods or any case, package or other re- 

udng a false trade- ccptaclc containing goods, or uses any case, package 

■ or other receptacle with any mark thereon, in a 

manner reasonably calculated to cause it to be belie\'ed‘ that the goods 
so marked, or any goods contained in any such receptacle so marked, 
have a connection in the course of trade with a person with whom they 
have not any such connection, is said to use a false trade mark. 

COMMENT. — This section defines the offence of using false trade-mark, 
i Property in trade-mark is the right to the exclusive use of some mark, name, 
or symbol, in connection with a particular manufacture, or vendible commodity; 
consequently, the use of the same mark in connection with a different article is not 
an infringement of such right of property. If, therefore, the trade-mark contains 
in itself a clear and distinct description of the commodity to which it is affi.xed, it 
is not pirated by the use of a mark, which, although in other respects is similar, 
does not contain or give the san»3 description, and which is impressed upon an 
article which is not of the nature or quality so described.- There can be no right 
to the exclusive ownership of any symbols or marks universally in the abstract. 
Thus, an iron-founder who has a particular mark for his manufactures in iron could 
not retain the use of the same mark when impressed on cotton or woollen goods; 
for a trade-mark consists in tlie exclusive right to the use of some name or symbol 
as applied to a particular manufacture or vendible commodity.’ A letter or com- 
bination of letters may constitute a trade-mark.* 

A distinctive mark may be adopted by a person who is not the manufacturer 
but the importer of goods, and he will acquire the property in that mark as in- 
dicating that all goods which bear it have been imported by him.* Where a firm 
has been using a distinctive mark for their goods for a number of years they acquire 
property in that mark as indicating that all goods which bear it have been manu- 
factured by tliat firm. 

Ingredients. — This section has two essentials : — 

1. Marking any goods, or any case, package, or receptacle, containing goods; 
or using any case, package or receptacle with any mark thereon. 

* Lake Nath Sen v. Ashwini Kumar ’ Hall v. Barrows, (1863) 33 L. J. 
Be, L1938J 1 Cal. 665. Ch. 204, 

’ Leather Cloth Co. v. American * Banarsi Das, (1928) 9 Lah. 491. 

Leather Cloth Co., (1865) 11 H.L,C. 523. * Latif, (1916) .39 All. 123. 



SECS. 478-481. ] 


TRADE MARK. 


387 


2. Such marking or using must be in a manner reasonably calculated to cause 
it to be believed that the goods so marked or the goods in the marked receptacle 
have a connection in the course of trade with a person with whom they have not 
any such connection. 

linfringement. — A person aggrieved by the infringement of his trade mark has 
tyo remedies open to him ; (1) he can institute criminal proceedings under the 
Indian Penal Code, or (2) he can bring an action for an injimction and damages; 
and, although the criminal Court has a discretion in view of the peculiar circum- 
stances of a particular case, e.g., if there exists a bona fide dispute as to the right 
to use a trade mark, or where there has been undue delay in commencing criminal 
proceedings, to stay its own hands and direct the complainant to establish his rights 
in a civil Court. It is nowhere laid down by the Legislature that an aggrieved per- 
son should seek his remedy in a civil Court and not in a criminal Court.’^ 

1. ‘In a manner reasonably calculated to cause it to be believed.’ — ^The 
test of the infringement of a trade mark is whether the acts alleged as an infringe- 
ment are likely to mislead the public into dealing with the alleged infringer under 
the belief that they are dealing with a person who first used the mark.“ How is 
this to be tested ? Lord Herschell says : “The eye must be the judge in such a 
case as this, and ... . the question must be determined by placing the designs side 
by side, and asking whether they are the same, or whether the one is an obvious 
imitation of the other.”^ The standard of comparison applied should be not that 
of the expert, but of the public, the unwary purchasers.* The test is not whether 
a literate purchaser on tlie alert would be deceived, if he had the two marks side 
by side, but whether any ordinary unwary purchaser would be deceived by the 
similarity.® Mere differences in detail do not prevent two designs being essentially 
the same.® The general resemblance or get-up, irrespective of the circumstahfee 
that the registered trade mark is different, does amount to counterfeiting a trade 
mark.’ 


481. Whoever marks any moveable property or goods or any case. 

Using a raise pro- package or other receptacle containing moveable 
petty mark. property Or goods, or uses any case, package or 

other receptacle having any mark thereon, in a manner reasonably 
calculated to cause it to be believed that the property or goods So marked, 
or any property or goods contained in any such receptacle so marked, 
belong to a person to whom they do not belong, is said to use a false 
property mark. 

COMMENT. — This section defines the offence of using a false property mark. 

A property mark is intended to denote ownership over aU movable property 
belonging to a person whether it is all of one kind or of different kinds. So long 
as the person owns movable properties, his property mark impressed upon them 


‘ Banarsi Das, (1928) 9 Lah. 491; 
Muhammad Baza, (1930) 6 Luck. 183. 

® Becla Foundry Co. v. Walker 
Hunter & Co., (1889) 14 App. Cas. 
550) 655. 

® Jbid. 

* Nagendranath Shaha, (1929) 57 


® Faqir Chand, (1934) 16 Lah. 114. 
' John Harper & Co. v. Wright and 
Butler &c.. Ltd., [1896] 1 Ch. 142, 
147; Nagendranath Shaha, sup. 

’ Ganpat, (1914) 16_, Bom. L. R. 
78; A. M. Malumiar & Company v. 
Finlay Fleming & Company, (1929) 7 
Ran. 169. 
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remains tis, though any particular article out of it may after such impression pass 
out of his hands and cease to be his.* 

The function of a property mark to denote certain ownership is not destroyed 
because any particular property on which it was impressed has ceased to be of that 
ownership. 

Ingredients. — ^This section requires two essentials : — 

1 . Marking any moveable property or goods, or any case, package or receptacle 
containing goods; or using any case, package or receptacle, with any mark thereon. 

2. Such marking or using must be in a manner reasonably calculated to cause 
it to be believed that the property or goods so marked, or the property or goods, 
contained in such receptacle, belonged to the. person to whom they did not belong. 

Trade mark and property mark. — The term ‘property mark’ is one unknown 
to English law, and the description of its wrongful use as given in this section would, 
in most cases, if not in every possible case, be within the scope of English law, 
viewnng the wrong either as a crime or a civil injury. The distinction in the Penal 
Code between a ‘trade mark’ and a ‘property mark’ is, that the former denotes 
the mahufacture or quality of the goods to which it is attached and the latter 
denotes the ownership of them; or more briefly, the former concerns the goods 
themselves, the latter, the proprietor of them. 

482. Whoever uses any false trade mark or any false property 
mark shall, unless he proves that he acted without 
a mark °or intent to defraud, Be punished with imprisonment 

property mark. either description for a term which may extend 

to one year, or with fine, or with taoth. 

tXlMMENT. — If the marker of an article puts on it the trade-mark of another 
and he does this with the intention that purchasers may be induced to believe that 
the article was made by such other maker, he commits this offence. Superiority 
of the article will be no defence. 

An intent to defraud is an ingdtdient of the offence.* 


483. WTioever counterfeits any trade mark or property mark used 
by any other person shall be punished with imprison- 
mSk^Vproperty niMk mcnt of either description for a term which may 
used by another. extend to two years, or with fine, or with both. 


484. Whoever counterfeits any property mark used by a public 
servant, or any mark used by a public serv^ant to 
^^im^eitmg a^mar c property has been manufactured 

servant. j^y ^ particular person or at a particular time or 

place, or that the property is of a particular quality or has passed 
through a particular office, or that it is entitled to any exemption, or 
uses as genuine any such mark knowing the same to be counterfeit, 
shall be punished with imprisonment of either description for a term 
•which may extend to three years, and shall also be liable to fine. 

* Dahyabhai, (1904) 6 Bom. t,. R. Finlay Fleming & Company, (19‘29) 
518. 7 Ran. 169. 

> A. M. Malumiar & Company v. 
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COMMENT. — The offence under this section is an aggravated form of the offence 
■■described in the preceding one. Enhanced punishment is inflicted where the pro- 
perty mark used by a public servant is counterfeited. 


485. Whoever makes or has in his possession any die, plate or 
or possession Other instrument for the purpose of eounterfeiting 
TOimtepftiUng^rtnrfe ^ trade mark or property mark, or has in his posses- 
mark or property mark, gion a trade mark Or property mark for the purpose 
of denoting that any goods are the manufacture or merchandise of 
a person whose manufacture or merchandise they are not, or that they 
belong to a person to whom they do not belong, shall be punished 
with imprisonment of either description for a term which may extend 
to three years, or with fine, or with both. 

COMMENT. — ^Tliis section resembles ss. 235, 256 and 472. The making or pos- 
session of instruments for conterfeiting a trade mark or a property mark is hereby 
punished. 


486. Whoever sells, or exposes, or has in possession for sale or any 
purpose of trade or manufacture, any goods or things 
witta^unt^euTtede with a Counterfeit trade mark or property mark 
mark or property mark, qj, jnipressed upon the Same or to or 

upon any case, package or other receptacle in which such goods are 
contained, shall, unless he proves — 

(a) that, having taken all reasonable precautions against com- 
mitting an offence against this section, he had at the time of the com- 
mission of the alleged offence no reason to suspect the genuineness of 
the mark, and 


(b) that, on demand made by or on behalf of the prosecutor, he 
gave all the information in his power with re.spect to the persons from 
whom he obtained such goods or things, or 

(c) that otherwise he had acted innocently, 

be punished with imprisonment of either description for a term which 
may extend to one year, or with fine, or with both. 

COMMENT. — ^This section punishes those who sell or have in possession for 
sale goods marked with a counterfeit trade mark or property mark. 

In order to prove that a trade mark is an imitation of another, it is not necessary 
that there should be a resemblance in every case. It is sufficient if resemblances 
ate of such a nature as to be calculated to mislead an unwary purchaser. The 
question is really one of fact.* 

This section saves from punishment persons dealing with goods bearing false 
trade marks (1) if they are able to prove that, after taking reasonable precautions 
they had no ground to suspect the genuineness of the mark, and (2) they gave all 
the information in their power as to the source from which the goods were obtained, 
or (8) that other'wise they had acted innocently in the matter. A general resemblance 


* Sri iiarayan v. Mohammad Abu Saleh, [1640] 2 Cal. 1. 
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coastilutes iafj'mgeiaenl. A person ■viTio employs a label ■n-liieh in general lesemLlei- 
the label tised by another manufacturer is guilty of counterfeiting the trade nuirk.^ 

Tlie distinction betrveen a ■false' trade mark and a ‘ counterfeit’' trade mark 
is soraeMiiat su’olle; it depends on the degree of resemblance between t;ie i'ahe 
and the genuine trade marks. .As lard down in Explanation I to s. 26 it is not essen- 
tial to counterfeiting that the imi tation should be exact; but a thing is not oramaiily 
said to be counterfeit unless it bears on the face of it the semblance oi vabdjiy snd 
is such as to deceive tJie average person on ordinary observation ivilh, presntiiahh , 
some eare.’^ 

K, a merchant of Calcutta, ordered eei-tain goods from Europe, but i'elu..ed to 
take delivery of the consignment on its arrival in Calcutta. Tlie goods • kl-ic riitri- 
upon sold in the market with the labels of the firm ofK attached thereto, and \itie 
purchased by .M, a dealer in piecegoods. M sold the goods without remo^‘i^.g ihc 
labels of K and was convicted under this section for selling the goods with a false 
trade mark. It was held that no oflcnce was committed by M eithei -andti 
6. 482 or B. 486 as the trade-mark was neither false nor count erfcit.- 

487; Whoever makes any false mark upon any ease, package or 
other receptacle containing goods, in a manner 

Maiang a false mark i , i i , t . t_t _i. 

upon receptacle reasonably calculated to cause any public servant 
containiur goods. pcTSon to believe that such receptacle 

contains goods -whicli it doc;s not contain or that it does not eoiitain 
goods which it does contain, or that the goods contained in sucii re- 
ceptacle are of a nature or quality different from the real nature or 
quality thereof, shall, unless he proves that he acted without intent 
to defraud, be punished with imprisonment of either description lor 
a term which may e.xtend to three years, or with fine, or with both. 

COMMENT. — This section is more comprehensive than ss. 4S2 and 4stl. The 
fraudulent making of false marks'df any description of goods for the p'ari) 0 ie of 
deceiving public servants, such as custom officers, is punishable under this section, 

488. Whoever makes use of any such false mark in any manner 

proliibited by the last foregoing section shall, 
mating uBt of any such Unless he proves that he acted without intent to 
false mark. defraud, be piuiished as if he had committed an 

offence against that section. 

COMMENT. — This section punishes the making use of a false mark. Tl,c pre- 
ceding .section ininished the making of such a mark. 

489. 'Whoever removes, destroys, defaces or adds to any property 

mark, intending or knowing it to be likely that 

Tampering with pro- , i • ■ . * 

petty m.'irk with ioteot lie may thereby cause injury to any person, snaii 
to cause mjurj. punished wilh imprisonment of either descrip- 

tion for a term which may extend to one year, or with fine, or with 
both. 


1 Gan-pat, (1914) 16 Bom. L. R. 
78; Hargabind v. Jialli Brothers, (1902) 
r. R. No. ol 1902. 


® Roshan Singh, [1940] Ail. 731* 

® Malilal Premsuk v. Kauhai La* 
Dass, (1905) 32 CahllCg. 
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COMMENT. — This section punishes the tampering with a property mark. Cri 
minal intention or knowledge on the part of the accused is necessary. 


Of Currency-Notes and Bank-Notes. 

489A. Whoever counterfeits, or knowingly performs any part of 
Counterfeiting curren- the pfoccss of couiiteifeiting, any currency-note or 
oy-notes or bank-notes, bank-note, shall be puiiislied with transportation 
for life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

Explanation . — ^For the purposes of this section and of sections 489B, 
ii89C and 489D, the expression “bank-note” means a promissory 
note or engagement for the payment of money to bearer on demand 
issued by any person carrying on the business of banking in any part 
of the world, or issued by or under the authority of any State or 
Sovereign Power, and intended to be used as equivalent to, or as a 
substitute for, money. 

COMMENT. — Sections 489A, 489B, 489C and 489D were introduced in order 
to provide more adequately for the protection of currency-notes and bank-notes 
from forgery. Under the Indian Penal Code, which was passed prior to the exist- 
ence of a paper currency in India, currency-notes were not protected by any special 
provisions, but merely by the general provisions, applying to the forgery of valu- 
able securities. Before these sections were introduced charges for forging currencj'- 
notes had to be preferred under s. 407, for uttering them under s. 471, and for majeing 
or possessing counterfeit plates under s. 472. The provisions of s. 407 afforded 
sufficient means for dealing both with forgery generally and with forgery of cur- 
rency-notes. But it was at times difficult to obtain a conviction under the other 
sections. ^ 

This section is similar to ss. 2.11 and 25.5. 


489B. Whoever sells to, or buys or receives from, any other person. 
Using as genuine “1’ oHieiwise traffics in or uses as genuine, anj' 
cSncy°notcso?bank- counterfeit cuiTency-note or bank-note, 

knowing or having reason to believe the same to be 
forged or counterfeit, shall be punished with transportation for life, 
or with imprisonment of cither description for a term tvhich may extend 
to ten years, and shall also be liable to fine. 


COMMENT. — ^This section resembles ss. 239, 241 and 2.58. It provides against 
trafficking in forged or counterfeit notes. 

489C. Whoever has in his possession any forged or counterfeit 
„ . currency-note or bank-note, knowincr or havinfr 

Possession of forged Iii- .i , “ 

or counterfeit currency- rcason to believe the same to be forged or counter- 
notes or bank-notes. n-. i-.t. ° 

teit and intending to use the same as genuine or 

that it may be used as genuine, shall be punished with imprisonment 

of either description for a term which may extend to seven years, 

or with fine, or with botli. 
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COMMENT. — This section resembles ss. 242, 243 and 2o7. It deals with pos- 
session of a forged or counterfeit currency-note or bank-note. The mere posses- 
sion of a forged note is not an offence. It is not only necessary to prove that the 
accused was in possession of the forged note; but it should be further established 
that (1) at the time of his possession he knew the note to be forged or had reason 
to believe it to be so; and (2) he intended to use it as genuine. The onus lies on 
the prosecution to prove circumstances which lead clearly, indubitably and 
irresistibly to the inference that the accused had the intention to foist the notes 
on the public.^ 

489D. Whoever makes, or performs any part of the process of 
making, or buys or sells or disposes of, or has in 

Ualang or possessing , . . , . . 

instrumento or materi- his possession, any machinery, instrument or 
unterfeiting currency- material for the purpose of being used, or knowing 
notes or bank-notes. having rcason to belicvc that it is intended to 

be used, for forging or counterfeiting any currency-note or bank-note, 
shall be punished with transportation for life, or with imprisonment 
of either description for a term which may extend to ten years, and 
shall also be liable to fine. 

COMMENT. — This section is analogous to Ss. 233, 234, 256, 257 and 485. 

489E. ( 1 ) Whoever makes, or causes to be made, or uses for any 

iiaking or using puTposc whatsoever. Or delivers to any person, 
oMrency-notc's'or’bS • ^ny document purporting to be, or in any way re- 
sembling, or so nearly resembling as to be calculated 
to deceive, any currency-note or bank-note shall be punished with 
fine which may extend to one hundred rupees. 

(2) If any person, whose name appears on a document the making 
of which is an offence under sub-section ( 1 ), refuses, without lawful 
excuse, to disclose, to a police-Dfficer on being so required the name 
and address of the person by whom it was printed or otherwise made, 
he shall be punished with fine which may extend to two hundred 
rupees. 

( 3 ) Where the name of any person appears on any document in 
respect of which any person is charged with an offence under sub-sec- 
tion (i) or on any other document used or distributed in connection 
with that document it may, until the contrary is proved, be presumed 
that that person caused the document to be made. 

C03IMENT. — This section w’as introduced by Act VI of 1943 because photo 
prints and other reproductions of currency-notes and l^nk-notes, though printed 
for innocent purposes, had passed into circulation in a number of cases and it was 
considered undesirable that in a country like India with a large mass of illiterate 
and ignorant persons such reproductions should be permitted to go unchecked before 
it menaced the safety of the currency. 

* But Singh, (1980) 11 Lah. 555. 
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• While the countefeiting of any currency-note or bank-note constituted a criminal 
offence under s. 489A read with s. 28, there was no legal pro\Tsion prohibiting the 
reproduction, or the production of imitations, of currency-notes and bank-i!otes 
for such purposes as advertisement and the like where there was no intention to 
practise deception on any one, nor even a knowledge that deception was likely to 
be practised with the help of imitations.^ 


CHAPTER XIX. 

Of the Criminal Breach of Contracts of Service. 

The authors of the Code obser%'e : “We agree with the great body of jurists 
in thinking that in general a mere breach of contract ought not to be an offence, 
but only to be the subject of a civil action. 

“To this general rule there are, however, some exceptions. Some breaches 
of contract are very likely to cause evil such as no damages or only very high damages 
Can repair, and are also very likely to be committed by persons from whom it is 
exceedingly improbable that any damages can be obtained. Such breaches of 
contract are, we conceive, proper subjects for penal legislation.”® 

490 . (Breach of contract of service during voyage or journey. Bepecded 
ly Act III of 1925). 

491 . Whoever, being bound by a latvful contract to attend on or 

Breach of contract Supply the wants of any person who, by reason 

r^t?of”hc™ieM pec^ youth, or of unsoundness of mind, or of a disfease 
or bodily weakness, is helpless or incapable of 
providing for his own safety or of supplying his own wants, voluntarily 
omits so to do, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three months, or with fine which 
may extend to two hundred rupees, or with both. 

COMMENT. — Object. — ^The authors of the Code say : “We also think that' 
persons who contract to take care of infants of the sick and of the helpless, lay 
themselves under an obligation of a very peculiar kind, and may with propriety 
be punished if they omit to discharge their duty. The misery and distress which 
their neglect may cause is such as the largest pecuniary payment would not repair; 
they generally come from the lower ranks of life, and would be unable to pay any- 
thing. We, therefore, propose to add to this class of contracts the sanction of 
the penal law.”® 

Ingredients. — ^This section requires : — 

1. Binding of a person by a lawful contract. 

2. Such contract must be to attend on or to supply the -wants of a person who 

is helpless or incapable of providing for his own safety or of supplying 
his own wants by reason of 

(i) youth; or 

(ii) unsoundness of mind; or 


' Statement of Objects and Rea- 
sons, Goz. of Indid, 1943, Part V, p. 56. 


Note P, p, 170. 
Note P, p. 171. 
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(iii) disease; or 

(iv) bodily weakness. 

3. VolimLiiy omission to perform the contract by the person bound by it. 

Under this section it is not the breach of contract towards the other party to 
the contract that is to be regarded, but the breach of the legal obligation towards 
the incapable person, which has been accepted and transferred by the cont.ract. 

Ordinary servants do not come within this section. — The accused, a cook 
on a morning whilst the complainant’s wife was ill and unable to supply her wants, 
left his service without warning or permission. It was alleged that the illuess of 
the complainant's wife was aggravated thereby. It was held that the accused 
was engaged only as an ordinary cook to a family, and was not bound to attend 
on, or to Bujjply the wants of, any helpless person, and that, therefore, this section 
did not apply.! 

492. {Breach of contract to scree at distant place to rchich sercant is 
conveyed at master s ejpcme. Repealed by Act III of 1925). 


CH-VPTER XX. 


Of Offen'ces Relating to iMaeriage. 

493. Every man w'ho by deceit causes any woman who is not law- 

cohabitaiion caused DiaiTied to him to believe that she is lawfully 

mduema^a ‘*beiief‘‘'ot to him and to cohabit or have sexual inter- 

iawf4j marriage. coui'Se with him in that belief, shall be punished 

with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

COMMENT. — This section pumshes a man either married or unmarried who 
induces a woman to become, as she thinks, his wife, but in reality liis concubine. 
The form of the marriage ceremony depends on the race or religion to which the 
person entering into the marriage belongs. AVhen races are mixed, as in India, 
and religion may be changed or dissembled, this oilenee may be committed by a 
person falsely causing a woman to believe that he is of tlie same race or creed as 
herself and tliua inducing her to contract a marriage, in reality unlawful, but which, 
according to the law under which she lives, is valid.! 

The offence under this section may also be punished as rape under s. 37 ), cl. (1). 
Ingredients. — The setrtion contains two ingredients : — 

(1) Deceit causing a false belief in the existence of a law ful marriage. 
t3) Cohabitation or sexual intercourse with the person causing such belief. 

494. Whoever, having a hu-sband or wife living, marries^ in any 

case in which .such marriage is void by reason of 
ring iSime of husband its taking placc during the life of such husband or 
wife,^ shall be punished with imprisonment of 
either description for a term which may extend to seven years, and 
shall also be liable to fine. 

! Vitim, (1802) Unrep. Cr. C. 008. » M. & M. 32. 
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Exception ? — This section does not extend to any person whose mar- 
riage with such husband or wife has been declared void by a Court 
of competent jurisdiction, 

nor to any person who contracts a marriage during the life of a former 
husband or wife, if such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from such person for the 
space of seven years,^ and shall not have been heard of by such person 
as being alive within that time,® provided the person contracting such 
subsequent marriage shall, before such marriage takes place, inform 
the person with whom such marriage is contracted® of the real state 
of facts so far as the same are within his or her knowledge. 

COMMENT. — This section punishes the offence known to the English law as 
bigamy. 

Scope. — The section does not apply to Hindu or Mahomedan males, who are 
allowed to marry more than one wife, but it applies to Hindu or Mahomedan females, ^ 
and to Christians' and Parsis^ of either sex. 

Ingredients. — This section requires : — 

1. Existence of the first wife or husband when the second marriage is cele- 
brated. 


2. The second marriage being void by reason of the subsistence of the first 
according to the law applicable to the person violating the provisions of the section. 

1 . ‘Having a husband or wife living, marries, etc." — ^The validity of a mar- 
riage in the case of Hindus, Mahoniedans, Jews, Buddhists, Sikhs and Jainsv, will 
be determined in accordance with tlieir religious usages; in the case of Native 
Chians, by Act XV of 1872, in tlie case of Parsis, by Act III of 193G. The 
validity of a marriage solemnized under the Special Marriage Act wiU be determined 
by its provisions.® 

If the first marriage is not a valid marri.ige, no offence is committed by con- 
tracting a second marriage. For instance, if A marries B, a iierson within prohi-' 
bited degrees of affinity, and during B's lifetime marries C, A does not commit 
s bigamy .4 

Divorce dissolves a valid marriage, and the parties obtaining such dissolution 
can re-marry. Divorce is unknown to Hindu law, though it is practised among 
the lower classes. It is recognized among Mahomedans, Parsis, and Native 
Christians. 


A Mahomedan woman marrying within the period of lier iddat (the period of 
four months which a divorced rvife has to observe after divoi ce before re-marrying) 
is not guilty of bigamy.® 

Mahomedan law allows minor repudiation of marriage on attaining, 
puberty. Under the Mahomedan law, when a child is given in marriage by any per- 
son other than the father or grandfather, he or she has the opinion of eitlier ratifying 
it or repudiating it on attaining puberty. Under the Shia law such a marriage is 


' Act XV of 1802. 

’ Act III of 1936. 

® Act III of 1872 as amended bi 
Act XXX of 102bi 


4 Chadwicic, (1847) 11 Q. B. 173, 
205. 

® Abdnl Gliani v. Azizul Hag, (1911)' 
39 Cal. 400. 
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of no effect, and produces no legal consequences until it has been ratified by the 
minor upon his or her attaining majority. The only difference between the Sunni 
and the Shiah law on the question of option of puberty is that whereas according 
to the latter school a marriage contracted for a minor by a person other than the 
father or grandfather is wholly ineffective until it is ratified by the minor on attain- 
ing puberty, according to the Sunni school It continues effective until it is cancelled 
by the minor. Both schools give to the minor an absolute power either to ratify 
or to cancel the unauthorized marriage. The Sunni law presumes ratification 
when the girl after attaining the age of puberty has remained silent and has allowed 
•the husband to consummate the marriage.^ B, a Mahomedan girl, whose father 
was dead, was alleged to have been given in marriage by her mother to J, some 
years before she attained puberty. Prior to her attaining puberty, J was sentenced 
to a term of imprisonment for theft. While he was in jail, B, after she had attained 
puberty, contracted a marriage with P. The marriage with J was never consum- 
mated. On J being released from jail,'he proceeded to prosecute B and P for bigamy 
■and abetment of bigamy, and also charged P with adultery. It was held that B 
■and P had not committed any offence, because, assuming that B was properly married 
to J by B’s mother when B was a child, B had the option of either ratifying or 
•repudiating such marriage on attaining puberty. * 

A nikah marriage or sagai or paP marriage falls within the purview of this section; 
but not jinghara,* 

^ 2. ‘Marries in any case in which such marriage is void by reason of 
Its taking place during the life of such husband or wife.’ — Where a person 
already bound by an existing marriage goes through ■with another person a form of 
marriage, known to and recognised by the law as capable of producing a valid 
marriage, such person is guilty of bigamy. 

The Bombay High Court has ruled that Courts of law will not recognize the 
Authority of a caste to declare a marriage void, or to give permission to a woman 
to re-marry. Bona fide belief that the consent of the caste made the second marriage 
valid does not constitute a defence _to a charge of marrying again during the life- 
time of the first husband.* A custom of the Talpada Koli caste that a woman 
should be permitted to leave the husband to whom she has been first married, 
•and to contract a second marriage with another man during the lifetime of her 
first husband, and without his consent, was held to be invalid as being entirely 
opposed to the spkit of the Hindu law. Such marriage was “void by reason of 
its taking place during the life of such husband,” and therefore punishable, as 
regards the woman, under this section.* 

The Calcutta High Court has, however, upheld a caste custom which allowed a 
wife to undergo a second marriage after she was relinquished by her husband.’ 
Evidence of any such custom .should be allowed by Courts.® In UitiVs case® the 


1 Badal Aural, (1891) 19 Cal, 79, 


» Karsan Goja : Bai Buna, (1804) 
2 B. H. C. (Cr. C.) 117. ■ ’ ^ ’ 

“ Gigal V. Phio, (1888) P. R. No. 25 
of 1888. 

* Sambhu Baghu, (1876) 1 Bom. 
,347. See Sankaralingam CheUi v. Sub- 
ban Chetti, (1804) 17 Mad. 479, where 
Jt IS decided that there is nothing 


iiiunoral in a caste custom by which 
divorce and re-marriage are permissible 
on mutual agreement, on one party 
paying to the other the expenses of 
the latter’s original marriage. 

• Karsan Goja : Bai Bupa, (1864) 
2 B. H. C. (Cr. C.) 117; Bai Ganga, 
(1916) 19 Bom. L. R. 56. 

’ Jtifcm, (1892) 19 Cal. ,627. 

' Tholasingam, (1896) 1 Weir 568. 

• (1882) 6 Bom. ]«6. 
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Bombay High Court did recognize the custom of a caste which allowed a husband 
for sufficient reason to divorce his wife. In this case a member of the Ajanya 
Rajput Gujar caste executed a deed of divorce to his wife. The Court held on- 
the evidence that the deed was proved, that in that caste a husband was, for a 
sufficient reason, such as incontinence, allowed to divorce his wife; that the deed- 
in the case had not been executed for a sufficient reason; and that, consequently,, 
the parties entering into a second marriage were guilty of an offence under this 
section. 


Under the provisions of the Indian Christian Marriage Act (XV of 1872), the 
first accused, who was a Roman Catholic Indian Christian, married the complainant, 
who was a Protestant, in a Protestant Church, the ceremony being performed by a 
Protestant Pastor, and subsequently, after obtaining a release deed from her, he- 
mairied the second accused in a Roman Catholic Church, the ceremony being per- 
formed by a Roman Catholic Priest. It was held that the first accused had com- 
mitted the offence of bigamy punishable under this section. The release deed’ 
executed by the complainant did not operate as a dissolution of the marriage bet- 
ween the first accused and herself. The marriage between the first accused and the 
complainant was a legal and valid marriage and, as it was subsisting when the first 
accused married the second accused, the marriage of the first accused with the second 
acmsed was void by reason of its taking place during the life of the complainant.' 

Good faith and mistake of law are no defences to a charge of bigamy.® 

Conversion from Hinduism. — According to Hindu law an apostate is not ab- 
scdved from all civil obligations; the matrimonial bond remains indissoluble. A 
nmi-Christian marriage is not dissolved by the mere fact of the conversion of one 
or both of the parties to Christianity.® Hindu law does not recognize polygamous 
marriage by a woman. A Hindu woman, who having a Hindu husband Ji'ving 
marries a Mahomedan® or a Christian® even after becoming a Mahomedan or a 
Christian, commits bigamy. A Hindu husband, under similar circumstances, 
commits no offence as Hindu law recognizes the right of a husband to contract 
a 'valid second marriage not’withstanding the continuance of a former marriage. 

Conversion from Mahomedanism. — In the case of an apostate from Maho- 
mhdanism the marriage tie is dissolved and the wife will not be guilty of bigamy if 
she marries again. Ahmediyans are not apostates from Mahomedanism. They 
differ from other Mahomedans in some matters of religious belief but they are a 
sect of Mahomedans. Hence, where a Mahomedan becomes an Ahmediyan, he 
does not become an apostate and his wife is guilty of bigamy if she marries another 
during his lifetime.* 

Conversion from Christianity. — The Madras High Court once held that a 
Hindu Christian convert relapsing into Hinduism and marrying a Hindu woman 
could not be convicted of bigamy on the ground that he had another wife living 


' Gnanasoundan v. Nalla Thambi, 
[1946] Mad. 367. 

* Narantakath v. Parakkal, (1922) 
45 Mad. 986, Abdul Ghani v. Azizul 
BuQ, (1911) 39 Cal. 409, dissented 
from. 

’ Bam Kumari, (1891) 18 Cal. 

264; Muasumat Gholam Fatima, (1870) 
P. R. No. 32 of 1870; Mussammat 
Bmi, (1918) P. H. No. 5 of 1919; Mst. 


Nandi, (1019) 1 Lah. 440. 

* Gout, of Bombay v. Ganga, (1880) 
4 Bom. 330; Gobardhan Boss v. Jasa- 
damoni Dassi, (1891) 18 Cal. 252. 
Such a marriage can only be dissolved 
under the provisions of the Indian 
Divorce Act (IV of 1869). 

* Millard, (1887) 10 Mad. 218. 

* Narantakalh v. Parakkal, supra. 
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i\hom he had married while a professed Christian.^ It was so held on the ground 
tluiL the Hindu law allowed polygamy on the part of a husband. But in a subse- 
quent case the High Court has doubted the correctness of this ruling. A native 
Christian, having a Christian wife living, married a Hindu woman according to 
Hindu rites without renouncing his religion. The Court held that he was guilty 
of bigamy and expressed an opinion that it would have made no difference even 
if he had renounced Christian religion before contracting the second ' marriage.” 
Similarly, a Christian carmot by embracing Mahomedanism marry a second time 
during the lifetime of his first wife.* A Christian woman, who had married a 
Christian according to Christian rites and during the lifetime of her husband had 
become a Mahomedan and married a Mahomedan according to Mahomedan rites, 
was held to have committed bigamy.* Whether a change of religion made honestly 
after marriage with the assent of both spouses, without any intent to commit a 
fraud upon the law, will have the effect of altering the rights incidental to the 
marriage, such as that of divorce, is a question of importance and of nicety not 
decided as yet.* 

3. Exception-. — The Exception lays down three conditions 

1. Continual absence of one of the parties for the space of seven years; 

2. The absent spouse not having been heard of by tlie other party as being 

alive within that time; and 

3. The party marrying must inform the person with whom he or she maiiies 

of the above fact. 


4. ■ ‘Continually absent from such person for the space of seven years ’. 
-T-If the second marriage take place within seven years under a bom fide belief 
based on reasonable grounds that the former consort is dead, no offence is com- 
mitted.* 

5. *‘ShaU not have been heard of by such person as being alive within 
that dme.* — tVTiere it is proved that the accused and his first wife have lived 
apart for seven years preceding the second marriage, it is incumbent on the prosecu- 
tion to shew that during that time he was aware of her existence; and, in the absence 
of such proof, the accused is entitled to be acquitted.’ But a woman who, having 
the means of acquiring knowledge of the fact of the death of her first husband, 
does not choose to make use of them, is guilty of bigamy.® 

6. ‘Inform the person with whom such marriage is contracted.’ — If 
the second marriage is contracted within seven years, it is incumbent on the person 
contracting to inform the other party about the first marriage." 

Priest officiating at bigamous marriage. — The priest who ofiiciates at a 
bigamous marriage is an abettor under ss. 49i and lOO.’* 

Persons present at bigamous marriage. — -Mere consent of persons to be pre- 
sent at an illegal marriage, or their presence in pursuance of such consent, or the 
grant of accommodation in a house for the marriage, does not necessarily consti- 
tute abetment of such marriage.’’ 


’ (1806) 3 M. H. C. (Appx.) vii; 
Miohuel, (1880) 1 weir 503. 

* Lazar, (1907) 30 Mad. 550. 

* Skinner v. Orde, (1871) 14 M. I. 
A. 309, 324. 

* Mussammat Puri, (1918) P. R 
No. 5 of 1919. 

* Robert Skinner v. Charlotte Skin- 
ner, (1897) 25 Cal. 537, 540, P.c. 


* Tolson, (1889) 23 Q. B. D. 168. 

’ Curgerwen, (1865) L. R. 1 C. 

C. R. 1. 

* Enai Beebee, (1865) 4 W. R. (Cr.) 
25. 

» Ibid. 

’» Umi, (1882) 6 Bom. 126; Mil- 
lard, (1887) 10 aiad. 218. 

“ Umi, sup. u 
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Abetment. — A man may be guilty of abetment, although the girl herself may 
be, from -want of intelligence or knowledge, incapable of committing this offence.’- 
The wife of one of the accused left his house with her minor daughter and married 
her. The accused hearing of this applied to a Magistrate and the girl was handed 
over to him. A few months later she was married by him to the other accused. 
The accused were prosecuted for^abetting the offence of bigamy. It was held that 
although a Hindu father was the proper person to give his daughter in marriage, 
yet a marriage, which was dulj' solemnised and otherwise valid, was not rendered 
void because it was brought about without the consent of the guardian in marriage, 
and the. accused were guilty of abetting bigamy 

CASES. — Absence for seven years. — Where the accused’s first wife had left 
him for sixteen years, and it was proved by the second wife that she had known 
"him f6r nine years, living as a single man, and that she had never heard of the first 
wife, who, it appeared, had been living seventeen miles from where the accused 
resided, it was held that the accused was not guilty of bigamy.“ 

495. Whoever corrunits the offence defined in the last preceding 

i . section ha^dng concealed from the person with 

Some offence with t . » i . . » 

conecaJmeat of former whom the subsequent marriage is contracted, the 

wi™Xim^bsequSit fact of the former marriage, shall be punished with 
•namage is contracted- ijjiprisonment of either description for a term which 

may extend to ten years, and shall also be liable to fine. 

COMMENT. — ^The offence under this section is an aggravated form of the offence 
-defined in s. 494. 

496. Whoever, dishonestly or with a fraudulent intention, goes 

Marriage ceremony through the ceremouy of being married, knowing 

thereby lawfully married, shall be 
“ariiage. punished with imprisomnent of either description 

for a term which may extend to seven years, and shall also be liable 
to fine. 

COMMENT. — This section punishes fraudulent mock-marriages. 

It applies to cases in which a ceremony is gone through which would in no case 
•constitute a marriage, and in which one of the parties is deceived by the other 
into the belief that it does constitute a marriage, or in which effect is sought to be 
given by the proceeding to some collateral fraudulent purpose. Where the cere- 
mony gone through does, but for the previous marriage, constitute a valid marriage, 
anfi both parties are aware of the circumstances of the previous marriage, s. 494 
applies.* 

Ingredients. — ^The section requires two essentials : — 

1. Dishonestly or with a fraudulent intention going through the ceremony 
of marriage. 

2. Knowledge on the part of the person going tliro.ugh the ceremony that he 
is not thereby lawfully married. 

Sections 493 and 496. — The two sections are somewhat alike ; the difference 

’ Kand Lai Singh, {1002) 6 C. W.N. 614. 

343. * Rama Sana, (1873) Unrep. Cr. C. 

“ Gaija Nand, (1921) 2 Lah. 288. 77. 

* Thomas Jones, (1842) C & M. 



400 


THE INDIAN PENAL CODE. 


[ CHAP. XX. 


appears to be that under s. 493 deception is requisite on the part of the man, and 
cohabitation or sexual intercourse consequent on such deception. The offence 
under s. 496 requires no deception, cohabitation, or sexual intercourse as a Hne 
qua non, but a dishonest or fraudulent abuse of the marriage ceremony. In the 
latter case the offence can be committed by a man or woman, in the former, only 
by a man. 

497. Whoever has sexual intercourse with a person who is and 
whom he knows or has reason to believe to be the 

Adultery. another man, without the consent or con- 

nivance^ of that man, such sexual intercourse not amounting to the 
offence of rape, is guilty of the offence of adultery, and shall be punished 
with imprisonment of either description for a term which may extend 
to five years, or with fine, or with both. In such case the wife shall 
not be punishable as an abettor. 

COMMENT. — The framers of the Code did not make adultery an offence punish- 
able under the Code. But the Second Law Commission, after giving mature con- 
sideration to the subject, came to the conclusion that it was not advisable to ex- 
clude tills offence from the Code. Adultery figures in the penal law of many nations, 
and some of the most celebrated English lawyers have considered its omission 
from the English law a defect. 

Scope. — The cognizance of this offence is limited to adultery coimnitted with 
a married woman, and the male offender alone has been made liable to punish- 
ment. Thus, under the Code, adultery is an offence committed by a third person 
against a husband in respect of his wife. It is not committed bv a married m an 

( w ho has sexual interc ourse with an unmarried woman, or with a widow, or even 
w ith a ma rried woman whose h usband consents to it. 

It is not necessary that the adufEeier should know whose wife the woman is, 
provided he knew she was a married woman.* A nehai wife is a wife within the 
meaning of this and the following section.^ 

Ingredients. — The section requires the following essentials : — 

1. Sexual intercourse by a man with a woman who is and whom he knows or 
has reason to believe to be the wife of another man. 

2. Such sexual intercourse must be without the consent or connivance of the 
husband. 

3. Such sexual intercourse must not amount to rape. 

1. ‘Connivance.’ — Connivance is the willing consent to a conjugal offence, or 
a culpable acquiescence in a course of conduct reasonably likely to lead to the 
offence being committed.® Connivance is an act of the mind, it implies knowledge 
and acquiescence. As a legal doctrine, connivance has its source and its limits 
in the principle volenti non fit injuria, a willing mind, this is all that is necessary.* 
Cmmivance is a figurative expression meaning a voluntary blindness to some pre- 
sent act or conduct to something going on before the eyes, or something which is 
known to be going on without any protest or desire to distmb or interfere with it.® 

* Madhub Chunder Giri, (1873) 21 * Boulting v. BouHing, (1864) 33 

W. R. (Cr.) 13. L. J. (P. M. & A.) 81. 

» (1865) 4 W. R. (Cr. L.) 1. ‘ Munir, (1925) 24 A. L. J. R. 135. 

• Stroud’s Judicial Dictionary. ^ • 



8ECS. 496-498. ] offekces rei.ating to jiareiage. 


401 


Why wife not punished as abettor. — ^The authors of the Code observe; 
“Though we well know that the dearest interests of the hiunan race are closely 
connected with the chastity of women and the sacredness of the nuptial contract, 
we cannot but feel that there are some peculiarities in the state of society in this 
country which may well lead a humane man to pause before he determines to punish 
the infidelity of wives. The condition of the women of this country is, unhappily, 
very different from that of the women of England and France; they are married 
while still children; they are often neglected for other wives while still young. 
They share the attentions of a husband with several rivals. To make laws for 
punishing the inconstancy of the wife, while the law admits the privilege of the 
husband to fill his zenana with women, is a course which we are most reluctant 
to adopt. We are not so visionary as to think of attacking, by law, an evil so 
deeply-rooted in manners of the people of this country as polygamy. We leave 
it to the slow, but we trust the certain, opeiation of education and of time. But 
while it exists, while it continues to produce its never-failing effects on the happi - 
ness and respectability of women, we are not inclined to throw into a scale, already 
too much depressed, the additional weight of the penal law.”* 

The reasons given above for not punishing a wife as an abettor seem' neither 
convincing nor satisfactory. It would be more consonant with Indian ideas if 
the woman also were punished for adultery. Manu has provided punishment for 
her in such cases. 

Complaint by person aggrieved is necessary. — No Court shall take cog- 
* 01 x 0006 of the offence except upon a complaint made by the husband of the woman, 
or, in his absence, made with the leave of the Court by some person who had care 
of such woman on his behalf at the time when such offence was committed. Like- 
wise, if the husband is under eighteen years of age, or is an idiot or lunatic or is 
from sickness unable to make a complaint, some other person may make a com- 
plaint (Criminal Procedure Code, s. 199). 

Allegation of adultery between two dates . — A charge of adultery, alleging 
commission of offences between two dates, is legal where it is impossible, in the 
ciicums&nces of the case, to assign particular dates on which sexual intercourse 
took place.* 

498 . Whoever takes' or entices away any -vvoman who is and whom 

EnUcing or taking knows or has reason to believe to be the wife 
away or detaining with gf any Other man, from that man, or from any 
ried woman. person having the care of her on behalf of that man,^ 

with intent that she may have illicit intercourse with any person, or 
conceals or detains with that intent any such woman,® shall be punished 
with imprisonment of either description for a term which may extend 
to two years, or with line, or with both. 

COMMENT. — Sections 361 and 360 may be compared with this section whicb 
may come into operation when the two former sections fail to apply, but only in 
respect of a married woman. 

This and the preceding sections are evidently intended for the protection of hus- 
bands, who alone can institute prosecutions for offences under them. 

‘ Note Q, p. 175. 

Bhola Nath Miller, (1924) 51 Cal. 

I. P. C.r-26 


488 . 
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Ingredients. — The section requires three things : — ' 

1. Taking or enticing away or concealing or detaining the wife of another nuin 
from that man or from any person having the care of her on behalf of that man. 

2. Such taking, enticing, concealing or detaining, must he with intent that she 
may have illicit intercourse with any person. 

Knowledge or reason to believe that the woman is a wife of another man. 

.Sections 366 and 498. — For an offence under s. 3CG there must be kidnapping 
or aliduction as defined by the Cotie. While under s. 498 there need be no com- 
pulsion or deceit, but the woman must be a married woman. Mere elo] )cmcnt 
I with an -adult un married ■’S QTr'nn is no nffenei^. ITnder s. 3(3(1 the intention of the 
person kidnapping or abducting is to compel the woman afterwards to marry any 
person against her wUl, or to force or seduce her afterwards to illicit intercourse. 
Section 498 applies to cases where the object of the taking, or enticing, is that the 
woman may have illicit intercourse with some other person, even though, as gene- 
rally happens, she is quite aware of the purjrosc for which she is quitting her hus- 
band, and is an assenting party to it. 

Agaip, an offence punishable under s. 498 is a minor ofl'ence as compared with 
an offence punishable under s. 3<i(i.‘ 

1. ‘Takes.’— The taking docs not mean taking by force, and means something 
different from enticing. It is enough that the accused personally and actively 
assisted the wife to get away from her husband’s house or from the custody of any 
person who was taking care of her on behalf of the husband, when this is done 
with the intention stated in this section.® ‘Taking’ implies that there is some 
inlluence, physical or moral, brought to bear by the accused to induce the wile 
to leave her husband. There must be some influence operating on the woman, or 
cosoperating with her inclination at the time the final step is taken which cause.s 
a severance of the woman from her husband for the purpose of causing such step 
to be taken.® Taking a woman with the consent of the person who has the care 
of her is not “taking” under the section.'’ 

2. ‘ From any person having the care of her on behalf of that man.’ — 
Wlierc the brother of a married woman, who had eloped with the accused, filed 
a complaint against the accused for an offence imder this section, it was held that, 
as it was not shown that he iiad the husband’s authority to take care of her, he was 
not the proper person to fde the complaint.® 

3. ‘ Detains with that intent any such woman. ’ — The word “ detains ” 
means “ keeps hack.” The keeping back need not necessarily be by physical force ; 

; it may be by persuasion or by allurements and blandishment. The use of the 
word requires that there should be something in the nature of control or influence 
which can properly be described as a keeping back of the woman. To constitute 
detention, proof of some kind of persuasion is necessary. It cannot properly be 
said that a man detains a woman if she has no desire to leave and on the contrary 
wishes to stay with him.® The word ‘ detains ’ implies some act on the part of the 
accused by which the woman’s movements are restricted and that this again implies 


’ Jalra Shekh v. Reazat Shekh, 
(1892) 20 Cal. 483. 

® Jnanendra Nath Dey v. Khitish 
Chandra Dey, (193,i) 39 C. W. N. 1280. 

® Mahadeo Rama, (1942) 45 Bom. 
F. R. 295. 


* Adul Rahman, (1935) 39 C. W. N. 
1055. 

® Ramnarayan Kapur, (1936) 39 
Bom. L. R. 61, [1937] Rom. 244. 

‘ Prithi Missir v. Harak Noth, 
[1937] I Cal. 166. 
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unwillingness on her part.^ A married woman was taken by her brother from the 
house of her husband during his absence, and was given away in Jialra marriage to 
the accused who lived in another village. The woman lived in the accused’s house 
openly and freely as his wife. The accused having been charged with detaining 
a married woman, it was held that he had not committed that offence.® The word 
f detention ’ is ejusdem generis with enticement and concealment. It docs not 
imply that the woman is being kept against her will but there must be evi(|ence 
to show that the accused did something which had the eifect of preventing the 
I woman from returning to her husband.® 

The expression “ any such woman ” in the latter part of this section refers to 
a woman “who is and whom he (tlie accused) knows or has reason to believe to be 
the wife of any other man ” mentioned in the first part of the section and not to 
a woman who had been taken or enticed away from lier husband.'* 

Wife cannot be punished as abettor. — In the ease of adultery it is distinctly 
enacted that the wife is not punishable as an abettor. It is therefore inconsistent 
to punish her as an abettor of the minor oflcncc mentioned in this section.® 


CHAPTER XXI. 

Of Defamation. 

, 499 . Whoever by tvords either spoken or intended to be read, or 
by signs or by visible representations, makes or 

DcCaioation. i t • i • . . > i 

publishes any imputation concerning any person’- 
intending to harm, or knowing or having reason to believe that sucji 
imputation will harm, the reputation of such person, is said, except in 
the cases hereinafter excepted, to defame that person. 

Explanation 1 . — It may amount to defamation to impute anything 
to a deceased person, if the imputation would harm the reputation of 
that person if living, and is intended to be hurtful to the feelings of 
his family or other near relatives. 

Explanation 2 . — It may amount to defamation to make ah imputa- 
tion concerning a company or an association or collection of persons 
as such. 

Explanation 3 . — An imputation in the form of an alternative or 
expressed ironically, may amount to defamation. 

Explanation 4 . — No imputation is said to harm a person’s reputation, 
-unless that imputation directlj®' or indirectly, in the estimation of 
others, lowers the moral or intellectual character of that person, or 

® Harnam Singh, [1939] Lah. 148; ® Pritki Missir v. Harak Nath, 

Bipod Bhanjan Sarkar, [1940] 2 Cal. [1937] l^pal. 160. 

98. ® Bipad Bhanjan Sarkar, [1940] 2 

* Mahiji Fula, (1933) 35 Bom. L. Cal. 93. 

R. 1046, 58 Bom. 88; Bamnarayan ® Phalla v. Jiwan Sing, (1871) P.R. 
Kapur, (1930) 39 Bom. L. R. 61, [1937] No. 6 of 1871; Moimn v. Ghunsham, 
Bom. 244. g (1871) P. R. No. 8 of 1871. 
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lowers the character of that person in respect of his caste or of his 
calling, or lowers the credit of that person, or causes it to be believed 
that the body of that person is in a loathsome state, or in a state generai 
ly considered as disgraceful. 

ILLUSTHATIONS. 

(а) A says — “ Z is an honest man ; he never stole B’s watch ” : intending to 
cause it to be believed that Z did steal B’s watch. This is defamation, unless it 
fall within one of the exceptions. 

(б) A is asked who stole B’s watch. A points to Z, intending to cause it to 
be believed that Z stole B’s watch. This is defamation, unless it fall within one 
of the exceptions. 

(c) A draws a picture of Z running away with B’s watch, intending it to be be- 
lieved that Z stole B’s watch. Tliisis defamation, unless it fall within^ one of the 
exceptions. 

First Exception.— -It is not defamation to impute anything which is 

Imputation of truth ^ruc Concerning any person, if it be for the public 
which public good good that the imputation should be made or pub- 

itquires to be made ° ^ 

published. lished. Whether or not it is for the public good 

is a question of fact. 

Second Exception. — It is not defamation to express in good faith 

Public conduct of opinion whatever respecting the conduct of a 

public servants. public Servant in the discharge of his public func- 

tions, or respecting his character, so far as his character appears in 
that conduct, and no further. 

Third Exception. — It is not defamation to express in good faith any 
opinion whatever respecting the conduct of any 
eon touchLg auTpuWio person touching any public question, and respecting 
question. character, so far as his character appears in 

that conduct, and no further. 


ILLUSTKATION. 

It is not defamation in A to express in good faith any opinion whatever res- 
pecting Z’s conduct in petitioning Government on a public question, in signing a 
requisition for a meeting on a public question, in presiding or attending at sucli 
meeting, in forming or joining any society which invites the public support, in 
voting or canvassing for a particular- candidate for any situation in the efficient ' 
discharge of the duties of which the public^ interested. 

Fourth Exception . — It is not defamation to publish a substantially 

Publication of leporu ^rue report of the proceedings of a Court of Justice, 
of proceedings of Courts, qj. gf ^}jg j-esult of any such proceedings. 

Explanation . — A Justice of the Peace or other officer holding an 
enquiry in open Court preliminary to a trial in a Court of Justice, is 
a Court within the meaning of the above section. • 
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’ Fifth Exception . — It is not defamation to express in good faith any 


Merits of case decided 
in Court or conduct 
of witnesses and others 
concerned. 


opinion whatever respecting the merits of any case, 
civil or criminal, which has been decided by a Court 
of Justice, or respecting the conduct of any person 


as a party, witness or agent, in any such case, or respecting the cha- 
racter of such person, as far as his character appears in that conduct, 
arid no further. 


ILLUSTRATIONS. 

(а) A says — “ I think Z’s evidence on that trial is so contradictory that he must 
be stupid or dishonest.” A is within this exception if he says this in good faith, 
inasmuch as the opinion which he expresses respects Z’s character as it appears 
in Z’s conduct as a witness, and no further. 

(б) But if A says — “ I do not believe what Z asserted at that trial because I know 
him to be a man without veracity.” A is not within this exception, inasmuch 
as the opinion wliich he expresses of Z’s character, is an opinion not founded on 
Z’s conduct as a witness. 


Sixth Exception . — It is not defamation to express in good faith any 
Merita of pubUe per. Opinion respecting the merits of any performance 
formanoe. which its author has submitted to the judgment of 

the public, or respecting the character of the author so far as his charac- 
ter appears in such performance, and no further. 

Explanation. — A performance may be submitted to the judgment 
of the public expressly or by acts on the part of the author which imply 
such submission to the judgment of the public. 


ILLUSTRATIONS. 

(а) A person who publishes a book, submits that book to the judgment of the 
public. 

(б) A person who makes a speech in public, submits that speech to the judg- 
ment of the public. 

(c) An actor or singer who appears on a public stage, submits his acting or 
singing to the judgment of the public. 

(d) A says of a book published by Z — “ Z’s book is foolish : Z must be a weak 
man. Z’s book is indecent ; Z must be a man of impure mind.” A is within this 
exception, if he says this in good faith, inasmuch as the opinion which he expresses 
of Z respects Z’s character only so far as it appears in Z’s book, and no further. 

(e) But if A says — “ I am not surprised that Z’s book is foolish and indecent, 
for he is a weak man and a libertine.” A is not within this exception, inasmuch 
as the opinion which he expresses of Z’s character is an opinion not founded on 
Z’s book. 

Seventh Exception. — It is not defamation in a person having over 

Censure passed in another ally authority, either conferred by law or 
good fiuth by person arising out of a lav^ul contract made with that 

hftviD; lawful authority o 

over another. Other, to pass in good faith any censure on the 

conduct of that other in ma,tters to which such lawful authority relates. 
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A Judge censuring in good faith the conduct of a witness, or of an officer of the 
Court; a head of a department censuring in good faith those who are under his orders; 
a parent censuring in good faith a child in the presence of other children ; a sehool- 
ma.stcr, whose authority is derived from a parent, censuring in good faith a pupil 
in the presence of other pupils ; a master cemsuring a servant in good faith for re- 
missness in service ; a banker censuring in good faith the cashier of his bank foi 
tlie conduct of such cashier as such cashier — are within this exception. 

Eighth Exception . — It is not defamation to prefer in good faith an 
accusation against any person to any of those who 
in good faith to autho- have lamul authority over that person with res- 
ri/ed person. subiect-matter of accusation. 


ILLUSTRATION. 

If .A in good faith accuses Z before a Magistrate if A in good faith comphiins 
of the conduct of Z, a servant, to Z's master ; if A in good faith complains of the 
conduct of Z, a child, to Z’s father — A is within this exception. 


Ninth Exceptimi . — It is not defamation to make an imputation on 
Imputation made in character of another, provided that the imputa- 

^r^pro^^tection ofSIs^or made in good faith for the protection of the 

other’s interests. interest of the pctson making it, or of any other 
person, or for the public good. ' > 


ILLUSTRATIONS, 

* (a) A, sliopkeeper, says to 13, who manages Itis business — “ Sell nothing to 
Z unless he pays you'teady money, for I have no opinion of his honesty.” A is 
within the exception, if he has made this imputation on Z in good faith for the pro- 
tection of his own interests. 

(M A, a Magistrate, in making a report to his own superior officer, casts nii 
imputation on the character of Z. Here, if the imputation is made in good faitli 
and for the public good, .A is within the exception. 


Tenth Exception . — It is not defamation to convey a caution, in good 
c,->ution intended for to onc persoii against another, provided that 

good o^er.son to whom such caution be intended for the good of the person 

conveyed or for public ^ ^ 

sfo'i- to whom it is conveyed, or of some pterson in whom 

that person is interested, or for the public good. 


500. Whoever defames another shall be pimfshed with simple 
Pimishment for de- imprisonment for a term which may extend to two 
lamotion, ycars, 01 ' with fine, or with both. 

COMMENT. — ^The essence of the offence of defamation consists in its tendency 
to cause that description of pain which is felt by a person who knows himself to 
be the object of the unfavourable sentiments of his fellow-creatures, and those 
inconveniences to which a person who is the object of such unfavourable senti- 
ments is exposed.^ 


* Note R, p. 173. 
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According to English law the essence of the crime of private libel consists in 
its tendency to provoke breach of the peace. Under the Penal Code defamation 
has been made an offence without any reference to its tendency to cause acts of 
illegal violence. The gist of the offence is the mental suffering caused to the person 
defamed. Spoken words do not amount to a crime under the English law, hut 
under the Code there is no distinction between a slander and a libel. Before the 
Indian Penal Code came into force defamation was considered merely as a civil 
wrong. 

Ingredients. — ^The section requires three essentials : — 

1. Making or publishing any imputation concerning any person. 

2. Such imputation must have been made by 

(а) words, cither spoken or intended to be read ; or 

(б) signs ; or 

(c) visible representations. 

■I. Such imputation must have been made with the intention of harming or 
with knowledge or reason to believe that it will harm the reputation of the 
person concerning whom it is made. 

1 . ‘ Makes or publishes any imputation concerning any pei'son.’ — 

Every one who composes, dictates, writes or in any way contributes to the making 
of a libel, is the maker of the libel. If one dictates, and another writes, both are 
guilty of nuiking it, for he shows his approbation of what he writes. So, if one 
repeats, another writes a libel, and a third approves what is written they are all 
makers of it, as all who concur and assent to the doing of an unlawful act are guilty : 
and murdering a man’s reput.ation by a libel moy be compared to murdering a 
man’s person, in wliich all who are present and encourage the act are guilty, though 
the wound was given by one only.‘ 

‘ Publishes. ’ — The defamatory matter must he published, that is, communieat- 
ed to some person other than the person to whom it is addressed, e.g., dictating a 
letter to a clerk is publication.® But where there is a duty which forms the ground 
of privileged occasion the person exercising the privilege may communicate matters 
to third persons in the ordinarj' course of business. A solicitor who dictates to his 
clerk a letter containing defamatory statements regarding a person is not liable 
for defamation.® 

Communicating defamatory matter only to the person defamed is not publica- 
tion.* The action of a person who sent to a public officer by post, in a closed cover, 
a notice containing imputations on the character of the recipient, but which was 
not communicated by the accused to any third person, was held to be not such 
a ‘ making ’ or ‘ publishing ’ of the matter complained of as to constitute this of- 
fence.* A notice under a Jluniciapl Act was issued by the President of the Munici- 
pal Committee to a certain person, who sent a reply containing defamatoiy allega- 
tions against the President. This reply was put on the official file by the President 
and it was read by tlie members of the Committee. It was held that there was 
publication of the defamation. The placing of the reply on the official file was not 
a gratuitous or voluntary act on the part of the President but it was his duty to dp 
so, and the accused knew or must have known tliat the contents of his reply would 
be necessarily communicated to the members of tlie Committee.® 

* Bacon’s Abrid., Vol. IV, p. 457. * Sadashiv Atmaram, (1893) 18 Bom, 

® Varnakote llluth, (1900) 1 Weir 205. 

579. * Taki Husain, (1884) 7 All. 205 

® Hoxsius V. Goblet Freres, [1894] f. b. 

1 Q. B. 842. » Sttkhdeo, (1932) 55 All. 253. 
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According to English law defamvitory matter, even if published only to the person 
defamed, will suppoi t an indictment, provided it is likely to provoke a breach of 
the peace.' This view of the English law is met by s. 504 of the Code. 

Defamatory matter written on a post-card^ or printed on papers distributed 
broadcast® constitutes publication. So is the filing in a Court of a petition con- 
taining defamatory matter concerning a person with the intention that it should 
be read by other persons.' WTien a person presents a defamatory petition to a 
superior public officer, who, in the ordinary course of official routine, sends it to some 
subordinate officer for inquiry, there is a publication of the letter at the place where 
be may receive it . and publication for which the original writer may prima facie 
be held responsible, whether or not he expressly asks for an inquiry.® Communica- 
tion to a husband or wife of a charge against the wife or husband is a publication,' 
but uttering of a libel by a husband to his wife is not, ns they are one in the eye 
of the law.’ 

Where a libel is printed, the sale of each copy is a distinct publication and 
fresh offence ; and conviction or acquittal on an indictment for publishing one 
copy will be no bar to an indictment for publishing another copy.® 

The person who publishes the imputation need not necessarilyj he the author 
of the imputation. The person who publishes and the person who makes an im- 
putation are alike guilty.® 

Repetition. — The Code makes no exceirtion in favour of a second or third publi- 
cation as compared with the first. If a complaint is properly laid in respect of a 
publication which is prima facie defamatory, the Magistrate is bound to take cog- 
nizance of the complaint, and deal with it according to law.'® 

Publication of defamatory matter in newspaper. — Tlic publisher of a news- 
paper is responsible for defamatory matter published in such paper whether he knows 
the contents of such paper or not." But it w'ould be a sufficient answer to a chaige 
of defamation against the editor of a newspaper if he proved that the libel was 
published in his absence and without his knowledge and he had in good faith 
entrusted the temporary management of the newspaper during his absence to a 
competent person.'® 

The sending of a newspaper containing defamatory matter by post from Calcutta, 
where it is published, addressed to a subscriber at Allahabad, is publication of such 
defamatory matter at Allahabad.'® 

‘ Imputation. ’ — It is immaterial wbether the imputation is conveyed obliquclj , 
or indirectly, or by way of question, conjecture, or exclamation, or .by irony." 

The words ‘’coward, dishonest man, and soiuetliing worse than either ”'® and 

' Adams, (1888) 22 Q. B. D. 06. 1910. 

® Sanftaro, (180.3) 6 Mad. 381. ® Pundit Mokand Pam, (1883) I’. 

® Thiagaraya Kiishnasami, (18921 R. No. 12 of 1883. 

15, Mad. 214. » Janardhan Damodhar Diksbil. 

* Greene v. Delanney, (1870) 14 (1894) 19 Bom. 703. 

W.-'H. 27; Abdul Hakim v. Tej Chan- '® Hmnard, (1887) 12 Bora. 167. 
dar, (1881) 3 AU. 815. " Mcleod, ( 1880 ) 3 AU. 342. 

® Raja Shah, (1889) P. R. No. 14 '® Ramasami v. Lokanada, (1886) 9 

of 1889. Mad. 387. 

' IVemTifla v..4sA,(1853)13C.B.830. '® Mclcod, sup.; Girjashankar 

’ Wennhak v. Morgan, (1888) 20 Kashiram, (189X)) 15 Bom. 286. 

Q. B. D. 035; Hr, Jaikishen Has v. " Archbold, 30th Edn., p. 1274. 

Sher Singh, (1910) P. R. No. 10 of '® McCarthy, (1867) 9 All. 420. 
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the words to the effect that the complainant and others were preparing to bring 
a false charge against the accused,* are held to be defamatory. 

‘ Concerning any person. ’ — ^The words must contain an imputation concerning 
some particular person or persons whose identity can be established. That person 
must not necessarily be a single individual. Where the accused published in a 
paper an account of an outrage on a woman alleged to have been perpetrated by 
two constables out of four constables stationed at a police station, it was held that, 
in the absence of proof that it was intended to charge any particular and identifiable 
constables with the alleged offence, the accused could not be convicted.^ 

A newspaper is not a person and therefore it is not an offence to defame a news- 
paper. Defamation of a newspaper may, in certain cases, involve defamation of 
those responsible for its pubUcation.* 

2. ‘ Such imputation should have been made by words either spoken or 

intended to be read, or by signs or by visible representations. ’ — An essential 
difference between the Indian and the English law is that the former recognizes 
‘ words spoken ’ as a mode of defamation, and the latter does not. By the English 
law, defamation is a crime only when it is committed by writing, printing, engraving 
or some similar process. Spoken words reflecting on the private character, however 
atrocious may be the imputations which those words convey, however numerous 
may be the assembly before which such words are uttered, furnish ground only for 
a civil action.* Under the English law, no indictment will lie for words spoken 
and not reduced into writing unless they are seditious, blasphemous, grossly im- 
moral or obscene, or uttered to a magistrate in the execution of his ofiBce, or uttered 
as a challenge to fight a duel, or with an intention to provoke the other party to 
send a challenge.* The Penal Code makes no distinction between written and 
spoken defamation.* In it the term * defamation ’ is used to embrace both libel 
and slander. The authors of the Code observe : “ Herein the English law is sciffcelj 
consistent with itself. For, if defamation be punished on account of its tendency 
to cause breach of the peace, spoken defamation ought to be punished even more 
severely than written defamation, as having that tendency in a higher degree .... 

“ The distinction which the English criminal law makes between written and 
spoken defamation is generally defended on the ground that written defamation 
IS likely to be more widely spread and to be more permanent than spoken defa- 
nration. These considerations do not appear to us to be entitled to much weight. 
In the first place, it is by no means necessarily the fact that written defamation 
is more extensively circulated than spoken defamation. Written defamation may 
be contained in a letter intended for a single eye. Spoken defamation may be 
heard by an assembly of many thousands. It seems to us most unreasonable that 
it should be penal to say, in a private letter, that a man is dissipated, and not 
penal to stand up at the town-hall, and there, before the whole society of Calcutta, 
falsely to accuse him of poisoning his father. 

“ In the second place, it is not necessarily the fact that the harm caused by 
defamation is proportioned to the extent to which the defamation is circulated. 
Some slanders — and those slanders of a most malignant kind — can produce harm 
only while confined to a very small circle, and would be at once refuted if they 

* S/iibo Prosad Pandah, (1878) 4 * Note R, p. 176. 

Cal. 124. “ SeeArchbold, 30th Edn.,p. 1272. , 

* Government Advocate, B. & O. v. * Parvalhi v. Mannar, (1884) 8 - 
Gopabandhu Das, (1922) 1 Pat. 414. Mad. 175; Pursoram Doss, (1765) 2 

■* Maujxg Scin» (1926) 4 Ran. 462. W. R. (Cr.) 36. 
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were publi.shed. A malignant -whisper addressed to a single hearer, and meant 
to ^o no further, may indicate greater depravity, may cause more intense miserj’. 
and may deserve more severe punishment, than a satire which has ran through 
twenty editions. A person, for example, who, in private conversation, should 
infuse into the mind of a husband suspicions of the fidelity of a virtuous wife 
might be a defaraer of a far worse description than one who should Insert the lady's 
name in a printed lampoon.”^ 

‘ ISy signs or by visible representations.’ — The words ‘visible representations’ 
will include every possible form of defamation which ingenuity can devise. Foi- 
instance, a statue, a caricature, an effigy, chalk marks on a -wall, signs, or picture.- 
may constitute a libel.’ 

3. ‘ Intending to harm, or knowing or having reason to believe that such 
imputation wrlU harm. ' — It is not necessary to prove that the complainant 
actually suffered directly or indirectly from the scandalous imputation alleged ; 
it is sufficient to show that the accused intended to harm, or knew, or had reason 
to believe that the imputation made by him would harm the reputation of the 
complainant.® A statement made primarily with the object that the person making 
it shpuld escape from a difficulty cannot be made the subject of a criminal charge 
merely because it contains matter which may be harmful to the reputation of othei- 
people or hurtful to their feelings.* 

The meaning to be attached to the word ‘ harmj' is not the ordinary sense in 
■which it is used.' By • harm ’ is meant imputatiofls on a man’s character made 
and expressed to others so as to lower him in their estimation. Anything which 
lOH'ers him merely in his own estimation does not constitute defamation.’ 

‘Reputation.’ — ^A man’s opinion of himself cannot be called his reputation.* 
.V nuiji has no ‘ reputation ’ to himself and therefore communication of defamatory 
matter to the person defamed is no publication. 

Explanation 1. — A prosecution may be maintained for defamation of a deceased 
person, but it has been ruled that no suit for damages will lie in such a case. Where, 
therefore, a suit was brouglit by the heir and nearest relation of a deceased person 
for defamatory' words spoken of such deceased person, but alleged to have causid 
damage to the plaintiff as a member of the same family, it was held that the suit 
was not maintainable.* 

£xplanation'2. — ^An action for libel will lie at the suit of an incorporated trad- 
ing company in respect of a libel calculated to injure its reputation in the way ol 
its business.® The words complained of must attack the corporation or company 
in tlie method of conducting its affairs, must accuse it of fraud or mismanagement 
or must attack its financial position.’ A corporation lias no reputation apart from 
its property or trade. It cannot maintain an action for a libel merely affecting 
personal reputation. The words complained of, to support a pro.sccution, must 
reflect on tlic management of its businc-ss and must injuriously affect the corporation, 

* Note R, p. 170. * Panonri, (1919) 41 All. 311. 

Munson v. Tussauds, Ltd., (1894) ’ Taki Husain, (1884) 7 All. 205, 

1 Q. B. 071, 692. 220, l-.n. 

’ Gobinda Pershad Pandey v. Garth, * Ibid. 

(1900) 28 Cal. 6.3; Pimento, (1920) ’ Lueknmsey Rowji V . Murbitn JVor- 

22 Bom. L. R. 1224, dissenting from sey, (1881) 5 Bom. 580. 
the dicta of Davar, J., in Anandrao P. ’ South Hetton Coal Co., v. N. E. 

Balkrishiia. (1914) 17 Bom. L. R. N'ems 4ssocialto», [1894] 1 ,Q. B. 133. 

82; U Aung Pe, (1938) Ran. 404, F.n. ’ Ibid., p. 141. • 



SEC. 500. ] 


DEFAMATION. 


tlT 


ns distinct from the individuals who compose it. They must attack the corporation 
in its method of conducting its affairs, must accuse it of fraud or mismanagement, 
or must attack its financial position. A corporation cannot bring a prosecution 
for -words which merely affect its honour or dignity.' 

A prosecution lies for libelling Hindu widows as a class.' Where the defama- 
tory articles, published in a newspaper, related to the habitual immoral conduct 
of the girls of a particular college, but no particular girl or girls were named in 
or identifiable from the articles, and the complaint was filed by a number of girls 
of the college, it -was held that the author of the articles was guilty of defamation, 
inasmuch as the ine-vitable effect of the articles on the raiita of the reader must 
be to make him believe that it was habitual with the girls of the college to misbehavt 
in the ways mentioned, so that all the girls in the college collectively and each 
girl indi-vidually must suffer in reputation.” 

Exceptions. — The defamatory statement does not fall within any of the Excep- 
tions by reason merely of this fact that it is puni.shable as an offence under s. 182 
or any other section of the Code.' 

Exception 1 . — This exception and exception 4 require that the imputa.tion should 
be true. The remaining exceptions do not require it to be so. They only require 
that it should be made in good faith. 

The truth of the imputation complained of shall amount to a defence if it was 
for the public benefit that the imputation should be published, but not otherwise. 
A Court may find that an imputation is true, and made for the public good but 
on considering the manner of the publication (e.g., in a newspaper) it may hold 
that the particular publication is not for the public good, and is, therefore, not 
pri-vileged.® A privilege does not justify publication in excess of the purpose oi 
object which gives rise to it.” If, in addition to statements which -n ouid be protected , 
a person goc.s further .and makes false and uncalled for statements he cannot then 
be regarded as acting in good faith.’ 

Case. — C was put out of caste by a committee of his casto-felJow.s on the ground 
that there was an improper intimacy between him and a woman of his caste. 
Certain persons, members of the committee, circulated a letter to the members of 
their caste stating that C and such woman had been put out of caste and request- 
ing the members of the caste not to receive them into their house or to eat with 
them and also made defamatory statements about them. It was held that, had 
such persons contented themselves with announcing the determination of the com- 
mittee and the grounds upon which such determination was based, they would 
liavc been protected, but inasmuch as they went further and made false and un- 
called for statements regarding C, they had not acted in good faith.” If a person 
really was outcasted, a statement to the members of the brotherhood that he was 
outcasted is the kind of statement contemplated by the expression “ public good.”® 


' Maung Chit Tay v. Maung Tun 
Nyun, (1035) 13 Ran. 297. 

” Mahim Chandra Hoy v. Watson, 
(1928) 55 Cal. 1280. 

” Wahid Ullah Ahrari, (1935) 57 All. 
1012 . 

” V AungPe, [1938] Ran. 404, f.b. 

” Janardiian Damodhar Dikshit, 
(1894) 10 Bom. 703. 

” SanApra, (1883)6 Mad. 381, .395. 

’ Ramanand f {18S1) 3 All. 004. 


» Ibid. 

» Umed Singh, (1923) 40 .Vll. 64. 
This case is dissented from by the Nag- 
pur High Court on the point of burden 
of proof. It is for the accused to 
establish the plea of justification and 
not for the complainant to prove that 
the statement complained of is false : 
Sukhdayal v. Sara.'rwati, [1930] Nag. 
217. 
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Exception 2 , — Every subject has a right to comment on those acts of public 
men which concern him as a subject of the realm, if he does not make his com- 
mentary a cloak for malice and slander. A writer in a public paper has the same 
right as any other person, and it is his privilege, if indeed it is not his duty, to 
comment on the acts of public men which concern not himself only but which 
concern the public, and the discussion of which is for the public good. And where 
a person makes the public conduct of a public man the subject of comment and h 
IS lor the public good, he is not liable to an action if the comments are made honestly, 
and he honestly believes the facts to be as he states them, and there is no wilful 
misrepresentation of fact or any misstatement which he must have known to be a 
misstatement if he had exercised ordinary care.* In order that a comment may 
be fair (a) it must be based on facts truly stated, (5) it must not impute corrupt ov 
dishonourable motives to the person whose conduct or work is criticised except in 
far as such imputations are warranted by the facts, (c) it must be the honest 
expression of the writer’s real opinion made in good faith, and (d) it must be for the 
public good. The question to be considered in such cases is, would any fair man. 
however prejudiced he might be, or however exaggerated or obstinate his views. 
ha^"e writtCh the criticism. ^ 

A’o kind of privilege attaches to the profession of the press as distinguished from 
the members of the public. The freedom of the journalist is an ordinary part of 
the freedom of the subject, and to whatever length the subject in general may go, 
so also may the journalist, but apart from statute law his privilege is no other and 
GO higher. The range of his assertions, his criticisms, or his comments is as wide 
as, and no wider than, that of any other subject.* 

The public acts of a judge may be adversely commented on. Freedom would 
he seriously impaired if the judicial tribunals were outside the range of such 
tomme&t.* 


Exception 3. — The conduct of publicists who take part in politics or other mat- 
ters concerning the public can be commented on in good faith. M, a medical man 
and the editor of a medical journal, said in such journal of an advertisement pub- 
lished by H, another medical man, in which H solicited the public to subscribe to 
a hospital of which he was surgeon in charge stating the number of successful ope- 
rations which had been performed, that it was unprofessional. It was held that 
inasmuch as such .advertisement had the effect of making such hospital a ** public 
question,” M was within the third, sixth and ninth Exceptions.* 

Exception 4, — Where there are ^dicial proceedings before a properly consti- 
tuted judicial tribunal exercising its jurisdiction in open Court, then the publica- 
tion, without malice, of a fair and accurate report of what takes place before that 
tribunal is privileged.® Though the publication of such proceedings may be to 
the disadvantage of the particular individual concerned, yet it is of vast import- 
ance to the public that the proceedings of Courts of Justice should be universally 
known. The general advantage to the country in having these proceedings made 
public more than counterbalai^s the inconveniences to the private persons whose 


* E. I. Howard v. M. Mull, (1866) 
1 B. H. C. (Appx). Ixxxv, xci, 

^ Kkare v, Massani, [1943] Nag, 
"H7. 

“ Clmnnhig Arnold, (1914) 41 I, A. 
149, lf> Born. L. R, 544 ; Khare v. 


Massani, ibid. 

* Ibid, 

* McLeod, (1880) 3 All. 342. 

* Kirnber v. The Press Associalion, 
(1893)1Q. B.65, 68. 
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conduct may be the subject of such proceedings.' It is immaterial -whether the 
proceedings were ex parte or not,® or whether the Court had jurisdiction or not.® 
But a report of judicial proceedings cannot be published if the Court has pronibited 
the publication of any such proceedings,* or where the subject-matter of the trial 
is obscene® or blasphemous.® 

Case. — A trustee of a temple was charged with defamation, the alleged defama- 
tory statement being that the complainant, who performed the worship in the 
temple, had been convicted and sent to jail for the theft of idols belonging to the 
temple. At the time when the statement was made, an appointment in connection 
with the temple was in question. It was held that the trustee was justified in 
making the statement either in the interest of the temple or because the statement 
was no more than a publication of the result of proceedings in a Court of Justice.’ 

Exception 5 . — The administration of justice is a matter of universal interest to 
the whole public. The judgment of the Court, the verdict of the jury, the conduct 
of parties and of witnesses, may all be made subjects of free comment. But the 
criticism should be made in good faith and should be fair. It must not wantonly 
assail the character of others or impute criminality to them. But in qommenting 
OH such matters, a public writer, as much as a private writer, is bound to attend 
to the truth, and to put forward the truth honestly and in good faith and to the 
best of his knowledge and ability. It is not to be expected that in discharging his 
duty of a public journalist he will always be infallible. His judgment may be biass- 
ed, one way or the other, without the slightest reflection upon his good faith ; and, 
therefore, if his comments are fair, no one has a right to complain.® 

Exception 6. — ^The object of this Exception is that the public should be aided 
by comment in its judgment of the public performance submitted to its judgment. 
All kinds of performances in public may be truly criticised provided the comments 
are made in good faith and are fair. Liberty of criticism is allowed, otherwise 
we should neither have purity of taste nor of morals. Good faith under this Ex- 
, ception requires not logical infallibility but due care and attention.® 

Exception 7. — This Exception allows a person under whose authority others 
have been placed, either by their own consent or by the law, to censure, in good 
faith, those who are so placed, under his authority, so far as regards the matter 
to which that authority relates.'® But if this privilege is exceeded in any way 
the offence will be established. A man may in good faith complain of the con- 
duct of a servant to the master of the servant even though the complaint amounts 
to defamation, but he is not protected if h|j publishes the complaint in a news- 
paper. A spiritual superior, in pronouncing and publishing a sentence of excom- 
mimioation, may be protected by pri-vHegc so long as the publication is not more 
extensive than is required to effectuate the purpose for which the pri-vilege is 
conceded to him for the censure of a member of the sect in matters appertaining 
to religion or the communication of a sentence he is authorized to pronounce to 
those who are to guide themselves by it." , , 

' J. WrigJit, (1799) 8 T. R. 293, 298. 20 Mad. 464. 

® Kimber v. The Press Assodaiiou, * Woodgatc, v. Ridout, (1885) 4 

[1893] 1 Q. B. 65. F. & P. 202, 216. 

® U sill Hales, (1878) 3 C. P. D. * Abdool Wadood Ahmed, (1907) 9 

319. Bom. L. R. 230, 21 Bom. 293. 

* Clement, (1821) 4 B. & Aid. 218. Note R, p. 183. 

® Hickltn, (1868) L. R. 3 Q. B. 360. " Sankara, (1883) 6 Mad. 381, 895, 

« Carlile, (1819) 3 B. & Aid. 167.' 396. 

’ SingarajujNagabhushanam, (1902) 
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CASE. — Imputation made by person in authority. — Viaere the spiritual 
"uide of the caste to which K belonged, issued a letter to K’s feUgT^ villagers to the 
effect that, as K’s wife had been found in the company of a man a lower caste, no 
one of her co-religionists should have any social intercourse with her and that 
.,!ie should be outcasted, it was held that the statements contained in the lattci 
liad been made in good faith for the protection of the social and spiritual interests 
<A' the community.'- ^ 

Exception 8. — To obtain the protection giv'en by this Exception (1) the accusa- 
tion must be made to a person in authority over the party accused, and (2) thi 
accusation must be preferred in good faith. If an officer maliciously makes to his 
superior a defamatory report against any person he will be guilty.- Complaints 
made to a Magistrate are not protected if they are not made in good faith.® A 
complaint to a police constable is not privileged.* 

CASES. — A letter written by a Brahman to the Brahman conununity of the 
neighbourhood, with a view to obtain their decision on a matter affecting his own 
religious interests and that of the Brahman community, comes under this Exception 
and Exception 10.® The accused in appealing against the levy of assessment by 
the complainant (a Mamlatdar) by sale of moveable property, alleged that the 
complainant had acted towards the accused imjustly and spitefully, that in passing 
the order apfjcaled against he was' actuated by personal ill-will and malice towards 
the accused and had exercised his authority with a view to cause harassment and 
loss to the accused. It was held that the accused was protected by exceptions 8 
and y and was not guilty of defamation.* 

Exception 9. — This Exception protects, under certain circumstances, imputations 
concerning the character of another. It relates to communication which a person 
makeSj in good faith, for the protection of his own interests or of any other person, 
or for the public good. It is not sufficient that the person making the imputation 
believed in good faith that he was acting for the protection of any such interest.’ 
Any one in the transaction of business with another has a right to use language 
bma fide which is relevant to that business, and which a due regard to his own 
interests make necessary, even if it should directly, or by its consequences, be 
mjurious or painful to another. The rule of pubhc policy on which it is based is 
that honest transaction of business and of social intercourse will otherwise be 
deprived of the protection wliich they should enjoy.® Where a man who was 
\vatching a case on behalf of his partner informed the judge, while the hearing 
was going on, that the complainant was tampering with witnesses and asked that 
the complainant might be directed to sit in Court, and it appeared that there was 
no malice or bad faith in making the imputation, it was held that the case fell wi thin 
this Exception.® 

This Exception refers to any imputation made in good faith, whereas the first 
Exception applies only to true imputation made for the pubhc good. 
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In determining the question of good faith regard should be had to the intellec- 
tual capacity of the accused, his predilections and the surrounding facts.* The 
standard of care and caution required by the expression “good faith” varies with 
the circumstances of each case." 

It is not essential that, before a person can be held entitled to the privilege of 
having made a statement in good faith for the protection of his interests, he should 
establish that every word he had spoken or written is literally true. If, having 
regard to facts and circumstances within his knowledge, he might, as an ordinarily 
reasonable and prudent man, have drawn the conclusions which he has expressed 
in defamatory language for the protection of his own interests, he may fairly be 
held to have made out his good faith.’ 

Club committee. — ^The commilte'b members of a social club, even if wrong, 
are given protection under this exception, without which it would be impossible 
for such a body to function. Where the respondent, who was the wife of a member 
of a social club and was privileged to use the club, preferred a complaint against the 
members of the committee for defaming her in a letter addressed by them to her 
husband, it was held that as the committee had acted in good faith, even if they were 
mistaken they were protected by this exception.* 

Communication by member of caste. — ^There is a dividing line between the 
passing of a resolution at a caste meeting and its communication by the authori- 
ties of the caste to its members in the discharge of their social duty. If any member 
of a caste publish to all its members a caste resolution in such discharge of duty, 
the law will hold the occasion of the publication to he privileged. But there must 
be good faith on the part of the member who publishes, that is, it must be proved 
that the publication was made with due care and attention.® There must not be 
excessive publication, e.g., publication in a newspaper.® Where a libellous com- 
munication is made regarding a member of a caste, the mere fact that the jierson 
making such communication is a member of a caste, will not of itself suffice to make 
the communication privileged.’ A person making defamatory expressions for the 
protection of his son’s interests is not privileged, unless the imputation is made in 
good faith.® 

Privilegesof Judges, etc. — The privileges of parties, counsel, attorney, pleader 
and witnesses come under tliis Exception. So also, statements made in pleadings 
and reports to superior officers are protected by it. “(As to civil actions, see the 
authors’ Law of Torts, 14th edition. Chapter XITI). 

In India the law regarding defamatory statements, made in the course of judicial 
proceedings, by Judges, counsel or pleaders, witnesses, and parties is lacking in 
uniformity. The High Court of Madras in earlier cases adopted the English rule 
of absolute immunity in aU cases. The Bombay High Court has not followed 
the English rule in cases of criminal prosecution on the ground, that English law 
could not be resorted to where it went beyond the terms of s. 499 ; but in civil 
actions it has followed the dictum of the Privy Council in Baboo Gunnesh Dull 
Singh V. Mugneeram Chowdhry.^ The Allahabad High Court has gone a step further 
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and heid that eases of defamation under the Code as well as civil suits for damages 
must be decided in accordance with the provisions embodied in the Indian Penal 
Code and the Indian Evidence Act. The Calcutta High Court has held that the 
liability of a person prosecuted for defamation must be determined by the application 
of the provisions of the Penal Code and not otherwise.' The Patna High Court 
has adopted the view of the Calcutta High Court.' 

Judge. — Section 77 protects Judges for acts done when acting judicially, and 
the illustration to Exception 7 of this section protects a Judge censuring in good 
faith the conduct of a witness. There is no reported criminal case touching the 
absolute immunity of a Judge, but the principles laid down in civil actions will 
equally apply to criminal prosecutions.' 

An action for defamation cannot be maintained against a Judge for words used 
by him whilst trying a cause in Court, even though such words are alleged to be 
false, malicious, and without reasonable cause.* The ground alleged from the 
ancient times, as that on which this rule rests, is that if such an action will lie, 
the Judges would lose their independence, and that the absolute freedom and in- 
dependence of the Judges is necessary for the administration of justice.* This 
provision of the law is not for the protection or benefit of a malicious or corrupt 
Judge, but for the benefit of the public, whose interest it is that the Judges do 
exercise their functions with independence and without fear of consequences.* 
The Madras High Court held that English authorities on the subject applied to 
Judges and Courts in India in the full bench case of Sullivan v. Norton.’’ 


Counsel, pleader, etc. — No action, according to common law, will lie against 
an advocate for defamatory words spoken with reference to, and in the course 
of, an inquiry before a judicial tribunal, although they are uttered by the advocate 
maliciously and not with the object of supporting the case of his client, and are 
uttered without any justification or even excuse and from personal ill-will or anger 
towards the person defamed arising out of a previously existing cause, and are 
irrelevant to every issue of fact which is contested before the tribunal.® This 
principle of the common law was applied to advocates in this country by the Madras 
High Court in Sullivan v. Norton.^ This case has been doubted in a much later 
decision of the Madras High Court in which it is held that when a lawyer is acting 
in the course of his professional duties and is thus compelled to put forward every - 
thing that may assist his client, good faith is to be presumed and bad faith is not 
to be presumed merely because the statement is prima facie defamatory, but there 
must be some independent allegation and proof of private malice from which, in 
the circumstances of the case, the Court considers itself justified in inferring, that 
the statement was made, not because it was necessary in the interests of the client, 
but that the occasion was wantonly seized as an opportunity to vent private malice. 
Even the presence of malice will not override the presumption of good faith, when 
the statement made was obviously necessary in the interests of the client, and where 
the lawyer could not omit to make it without gravely imperilling the interests of 
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his Mient. uml would, in (aft, not he disolmiginfr Ins duly to his client unless lie 
made it.* 

The Bombay High Court has laid down that s. 4Q9 should he construed without 
reference to the English law. Where express malice is absent, a Court, having due 
regard to public policy, should be extremely cautious before it deprives the ad- 
vocate of the protection of Exception 9. tVhere a pleader in addressing a Mam- 
latdar, on behalf of the accused, commented on some of the witnesses for the pro- 
secution and called them ‘loafers,’ and W'as prosecuted for defamation, it was held 
that in the absence of express malice (which was not to be presumed) the pleader 
was protected by this Exception and that in considering whether there was good 
faith the position of the person making the imputation must be taken into consi- 
deration.* In a subsequent full bench case it held that in this country an advoc.ate 
enjoys the same measure of license as he enjoys in England ; that he cannot he 
punished for acting on the instructions given him when he did not and could not 
know that they were false ; and that he has the fullest liberty of speech so long 
as his language is justified by his instructions, or by the evidence, or by the pro- 
ceedings on the record. The mere fact that his words are defamatoiy, - or that 
tliey are calculated to hurt the feelings of another or that they ultimately turn 
out to be absolutely devoid of all solid foundation, will not make him responsible 
nor render him liable in any civil or criminal proceedings.® But in a later case, 
after expressing a doubt whether an advocate or pleader has the unqualified privileges 
accorded to him in England . it held th.at when a pleader was charged with defamation 
in respect of words spoken or written while performing liis duty as a pleader, the 
Court ought to presume good faith and not hold him criminally liable unless there 
was satisfactory evidence of actual malice and unfair advantage taken of his position 
as a pleader, in this ease a pleader representing a complainant wrote to the trying 
Magistrate to inquire when the latter would take up the case for tiinl and in the 
letter described tlic accused as a ‘notorious wrong-doer.’ On a prosecution for 
defamation, it was held that the pleader was guilty as the libel was not uttered by 
him in the discharge of his duty as a pleader.'* An advocate who makes defamatoiy 
otateinents in the conduct of a case lias no wider protection tluin a layman. He i.s 
not entitled to absolute privilege. But the Court ought to presume that the acted 
in good faith and upon instructions and ought to reiiuire the other party to prove 
e.xpress inaliee.® 

The Calcutta High Court has held tliat advocates in India, including in the term 
vakils and pleaders, have no absolute privilege on a {uosccution for defamation. It 
is not defamation to make an imputation on the character of a witness in good 
faith, and for the protection of the client. The presumption, therefore, is that a 
question asked in cross-examination, making sucli an imputation, affords no ground, 
ordinarily, for a criminal prosecution. It is the duty of the Court, when a com- 
plaint is filed against an advocate, ordinarily to presume that the remarks or ques- 
tions objected to were made on instructions and in good faith. There may be 
circumstances showing that the remark was made, or the question put, wantonly, 
or from malice or private motive, but tlic greatest care should be taken to inquire 
into the circumstances, and an opportunity should be given to the advocate to offer 
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an explanation before summons is issued. At the same time, while advocates have 
their privileges, they have also responsibilities, and they ought not to abuse their 
privileges. An advocate should exercise his own discretion before putting an 
offensive question.* A pleader must use a certain amount of common sense and 
caution in putting defamatory questions. There may be cases, where, under 
proper instructions, he may ask such questions to impeach the credit of the wit- 
ness, unless he knows of the latter’s good character and reputation. But where 
the questions were put with utter recklessness, and without regard to seeing whether 
there was any truth in them and with absolute disregard of whether he was entitled 
to ask them or not, and they were not put for the good of the suit but to injure the 
reputation of the witness publicly, they were held to have been asked in absolutely 
bad faith.“ 

The Patna High Court has held that the liability of an advocate charged with 
defamation in respect of words spoken or written in the performance of his pro- 
fessional duty depends on the provisions of this section; the Court will presume 
good faith unless there is cogent proof to the contrary. The privilege is not abso- 
lute but- qualified, but the burden is cast upon the prosecution to prove absence of 
good faith. The common law of England, under which an advocate can claim 
absolute privilege for words uttered in the course of his professional duty, is not 
applicable to India. An advocate in this country is not entitled to claim absolute 
privilege, and, in cases of prosecution for defamation, his liability must be determined 
on reference to the provisions of this section.® 

The Rangoon High Court has held that the Engliah law of absolute privilege 
does not apply to statements of advocates in judicial proceedings.* 

Witness. — The Bombay High Court has in a full bench case laid down that 
relevant statements made by a witness on oath or solemn affirmation in a judicial 
proceedings are not absolutely privileged on a prosecution for defamation, but are 
governed by the provisions of s. 499,* 

According to the Calcutta High Court a witness, who, being actuated by mali- 
cious motives, makes a voluntary and irrelevant statement, not elicited by any 
question put to him while under examination, to injure the reputation of another, 
commits an offence under this section.* It the statement is relevant to the inquiry 
no prosecution would lie.’ 

The Madras High Court is of opinion that statements of witnesses made in the 
witness-box are absolutely privileged. If they are false the remedy is by indictment 
for perjury and not for defamation.* A statement made in answer to a question 
put by a police-officer under the Criminal Procedure Code, .s. 161, in the course of 
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investigation made by him, is privileged and cannot be made the foundation of a 
charge of defamation.^ 

The Allahabad High Court has in a full bench case held that a -witness can be 
prosecuted for defamatory statements concerning a person unless he shows that the 
statements fall under one of the Exceptions to this section.^ 

The former Chief Court of the Punjab was of the opinion that this Exception 
modified the principle of English law. There was nothing in this section which pro- 
tected -witnesses as a class in respect of statements made by them in that character. 
The true test of immunity in the case of witnesses, as of other persons, is whether 
the Exception is established in its entirety.* 

The Courts in Burma, prior to the establishment of the Rangoon High Court, 
had adopted the view of the Calcutta and the Allahabad High Courts.* 

The Nagpur High Court has followed the Bombay, the Calcutta and the Allahabad 
lligh Courts and held that a person giving e-vidence in a Court of law is not entitled 
to an absolute pri-vilege in respect of statements which he makes and is consequently 
not immune from a complaint of defamation by reason of words uttered on oath 
in the -witness box.* 

Parties, — ^The Madras High Court has held that it the accused himself asks any 
question, while defending himself, the question could not be made the subject of a 
civil action, nor would any criminal proceedings lie for defamation.* But where a 
person, who was being defended by counsel on a criminal charge, interfered in the 
examination of a witness and made a defamatory statement with regard to his 
character, he was held guilty of defamation.’ 

In a full bench case the same High Court laid do-wn that the statement of a 
person charged with an ofience in answer to a question by the Court is absolutely 
privileged.* Subsequently, this case has been considered in another full bench 
case and the High Court has dissented from the view expressed in it, observing : 
“The privilege defined by the Exceptions to s. 409 of the Indian Penal Code must 
be regarded as exhaustive as to the cases which they purport to cover and that 
recourse cannot be had to the English common law to add new grounds of exception 
to those contained in the statute.”’ It was also held that if a defamatory statement 
is made before an officer who is neither a judicial officer nor a Court, e.g., a Registra- 
tion Officer, such a statement is not absolutely privileged.” 

The Calcutta High Court,” the Allahabad High Court” and the former Chief 
Court of the Punjab” have held that a suitor is not absolutely privileged under 
this Exception. 

The Bombay High Court has held that the protection which may be given, upon 
principles of public policy, to a witness cannot be given to a complainant who, 
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when asked by the Jlagistrate to state his grievance, deliberately makes a defama- 
tory statement without any justification.* But if a statement is made by the 
accused in*good faith for the protection of his own interest no charge for defamation 
could lie.’ In a full bench ease it has laid down that relevant .statements made 
by an accused under s. :542, Criminal Procedure Code, or contained in a written 
statement filed by him, are not absolutely protected but are governed by s. 400.* 

The Rangoon High Court has held ttiat a party who gives evidence on his ov. n 
behalf in a judicial proceeding may be prosecuted for any defamatoiy statement 
made in the course of his evidence. He niay, however, plead this Exception in 
defence.* 

j 

Pleadings. — .tuthority is strongly again.st the absolute imnmnitj' from prosecu- 
tion for defamatory statements contained in applications, pleadings and alfidavits. 
The Bombay High Court has held that statements made in a written statement 
filed by the accused are not absolutely privileged but are governed by the, provisions 
of this section.’ 

The -Allahabad High Court is of opinion that defamatoiy statements are nol 
privileged merely because they are used in a petition preferred in a judicial proceed- 
ing, but good faith, as required in this Exception, .should be proved.® Wherein an 
application for the transfer of a criminal case the applicants alleged, with some 
apparent reason, that the case liad been fatsely got up against them by the coni- 
plainant at the instigation of one U, in order to prejudice them in their defence 
in a civil suit which U had caused to be brought against them, it was held that this 
statement did not amount to defamation as it fell within the ninth Exception.* 
The Allahabad High Court held in a case in which the accused was prosecuted lor 
making a defamatory imputation in a written statement that there is a distinction 
between criminal and civil liability for defamation. Civil liability is to be determined 
by the principles of English law but criminal liability is governed by the provisions 
of the Penal Code and by those provisions alone.® 

The Calcutta High Court has held that defamatory matter appearing in a plaint 
is not privileged. It convicted tlie accused in a case for describingthe complainant 
in his plaint by a wantonly olTensive designation.® It has also held that a person 
is liable under this section for making a defamatory statement in an alfidavit if the 
statement is vvholly irrelevant to the inquiry to which the affidavit relates.*® 

There is a conflict in the decisions of the Calcutta High Court on tlie qucstnui 
whether statements made by a complainant in a jietition pre.sentcd to a Jlagistrate 
are absolutely privileged.** 
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The Madras High Court has held in a full bench case that a dcfanuitot y .-.tateiueni 
in a complaint to a Magistrate is not absolutely privileged.^ 

The Patna High Court has held, following the Calcutta vdew, that a defamatory 
statement, ■whether on oath or otherwise, falls within s. 499 and is not absolutely 
privileged. MTiere in a plaint the accused described the complainant (defendant 
No. 8) as the “kept woman" of defendant No. 1 without any foundation it waft 
held that he was guilty of defamation.* 

- The former Chief Court of the Punjab had laid down that a person who had made 
detamatory statements ip petitions was guilty of defamation.^ 

The Rangoon High Court lias held that where criminal proceedings are taken 
for defamatory statements alleged to be made by parties to a judicial proceedings 
in affidavits filed by him, the accused cannot claim the protection of the English 
rule of absolute privilege ; and that if the statements are in fact defamatory, the 
accused can protect himself only under one of the Exceptions.^ 

According to English law no action lies for any statement in the pleadings. 
Reports, — The report of an officer in the execution of his duty, under his superior's 
orders, ■which contains defamatory imputations against others, but which floes not 
appear to have been made recklessly or unjustifiably is covered by this Exception. 
Hut a totally false report will not be protected.* 

Exception 10.— This Exception protects a person giving caution in good faith to 
another for the good of that other, or of some person in whom that other is interested 
or for public good. 

Oase. — The complainant, a Brahman, who had been put out of caste, was re- 
adniitted by the executive committee of the caste after iierforniing c.xpiatorv' 
ceremonies. This re-admission was not approved of by the accused, w’ho formed 
a faction of the caste: and they, after an interval of six months, distribute^ in 
the bazar to all classes of the public printed papers in w*hich the complainant was 
described as a sinner, which signified that he was u ])erson unfit to be associated 
with. The accused wore charged with tlie olfence of defamation. They pleaded 
privilege, and it ivus admitted that they had acted without malice. It was held 
that the accused had not acted in good faith, and that the publication was not, 
under the circumstances, privileged and protected by this Exception.® * 

Complaint by aggrieved person necessary.- — No Court shall take cognizance 
of this offence except upon a complaint made by the person aggrieved. 

\ complaint for defamation by the person aggrieved by it can be entertained 
by a Court notwithstanding that the accused could have been prosecuted on the 
sanie facts under s. 182 on the complaint of a public servant. The two offences 
are fundamentally distinct in nature, although they may arise out of one and the 
same statement of the accu-sed. The defamatory statement docs not fall within 
any of the Exceptions to s. 409 by reason niercly of the fact that it is punishable 
Jis an offence under s. 182, or any other section of the Code ; nor is this- section 
included in the list of sections contained in s. 105 (1) {b) of the Criminal Procedure 
Code’ 

^ Tiruveiigada Mitdali v. Tri- of 1887. 
purasundari Ammal, (1926) 49 Mad. Mull Chaud v. Buga Siugh, (1930) 

728, F.B., overruling Venkata Beddij, 8 Ran. 359. 

<1912) 36 Mad. 216, f.b. « Hajjiaraiu Sein, (1870) 6 Beng. 

- Karu Singh, (1926) 7 P. E. T. E. R, (Appx.) 42, 34 W. R. (Cr.) 22, 

587, following Kari Singh, (1912) 40 • Thiagaraya v. Krishnasa 7 ni, (1892) 

Cal. 433. 15 Mad. 214. 

3 Kirpa Bum, [1887) P. R. No. 21 ’ V. Aung Pe, [1938] Ran. 404, f.b. 
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President of Municipality. — ^The President of n Municipality is not a ‘person 
aggrieved,’ within the meaning of s. 198 of the Criminal Procedure Code, by the 
defamation of his subordinate officers.* 

501. Whoever prints or engraves any matter, knowing or having 

PrinHng or engraving good Tcason to bcIieve that such matter is defa- 
defamatory. matory of any person, shall be punished with simple 

imprisonment for a term which may extend to two years, or with 
fine, or with both. 

COMMENT. — The offence under this section is a distinct offence from the one 
under s. 500. The person printing or engraving defamatory matter abets the 
offence. This section makes such abetment a distinct offence. 


Ingredients. — ^This section requires two things : — 

1. Printing or engraving any matter. 

2. Knowledge or reason to believe that such matter is defamatory. 


502.. Whoever sells or offers for sale any printed or engraved sub- 
Sale of printed or Stance containing defamatory matter, knowing 
^graved substance that it contains such matter, shall be punished 

containing deComatory ’ ^ 

““***'• with simple imprisonment for a term which may 

extend to two years, or with fine, or with both. 


COMMENT. — ^This section supplements the provisions of the previous section 
by making the seller of defamatory matter punishable under it. 

Ingredients. — This section requires two essentials : — 

Selling or offering for sale any printed or engraved substance. 

2. Knowledge that such substance contains defamatory matter. 


CHAPTER XXII . 

Of Criminal Intimidation, Insult and Annoyance. 

503. Whoever threatens another with any injury' to his person. 
Criminal intiraido- reputation or property, or to the person or reputa- 
tion of any one in whom that person is interested, 
with intent to cause alarm to that person, or to cause that person 
to do any act which he is not legally bound to do, or to omit to do any 
act which that person is legally entitled to do, as the means of avoid- 
ing the execution of such threat, commits criminal intimidation. 

Explanation . — A threat to injure the reputation of any deceased 
person in whom the person threatened is interested is within this 
section. 

ILLUSTRATION. 

A, for the purpose of inducing B to desist from prosecuting a civil suit, threatens 
to burn B’s house. A is guilty of criminal intimidation. 

COMMENT. — The offence of criminal intimidation seems to require both a 
person to be threatened and another in whom he is specially interested. Then 
* Beachamp v. Moore, (1902) 26 Mad. 48. 
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there must be the intent to cause alarm to the former by a threat to him of injury 
■ to the latter. The intent itself might be complete, though it could not be effected. 
But the existence of the interest seems essential to the offence, as also and equally 
to the attempt to commit the offence, since otherwise the attempt would be to do 
something not constituting the offence.* 

Ingredients. — This section has the following essentials : — 

1. Threatening a person with any injury 

(i) to his person, reputation or property ; or 

(if) to the person, or reputation of any one in whom that person is interested. 

2. The threat must be with intent 

(i) to cause alarm to that person, or 

(if) to cause that person to do any act which he is not legally bound to 
do as the means of avoiding the execution of such threat, or 
(in) to cause that person to omit to do any act which that person is legally 
entitled to do as the means of avoiding the execution of such threat. 

1 . ‘Threatens another with any injury.’ — The gist of the offence is the effect 
which the threat is intended to have upon the mind of the person threatened, and 
it is ciear that before it can have any effect upon his mind it must be either made 
to him by the person threatening or communicated to him in some _way. The 
threat referred to in this section must be a threat communicated or uttered with 
the intention of its being communicated to the person threatened for the puprose 
of influencing his mind.* The threat must be one which can be put into execution 
by the person threatening. It is not necessary that the injury should be one to be 
inflicted by the offender ; it is sufficient if he can cause it to be inflicted by another ; 
and the infliction of it could be avoided by some act or omission that the person 
threatening desires. Punishment by God is not one which a person could cause to 
be inflicted or the execution of which he could avoid.* • 

-A threat, in order to be indictable, must be made with intent to cause alarm 
to the complainant. Mere vague allegation by the accused that he is going to 
take revenge by false complaints cannot amount to criminal intimidation.* 

‘Injury. ’ — Where the accused held out a threat of getting a Head Constable of 
Police dismissed from service, it was held that this did amount to a threat of injury 
as was punishable under this section.* 

Criminal intimidation and Extortion. — Criminal intimidation is analogous to 
Ejctortion. In Extortion the immediate purpose is obtaining money or money’s 
worth ; 'dn Criminal intimidation, the immediate purpose is to induce the person 
threatened to do, or abstain from doing, something which he was not legally bound 
to do or omit. 

CASES. — Threat of vengeance. — ^A constable was sent to fetch to a Police In - 
spector some persons from whom the latter wished to make inquiries regarding 
an offence. WTiile the constable was taking two persons with him, the accused 
came up and threatened them both and the constable with the Head Constable’s 
vengeance, and as a consequence the two persons refused to accompany the con- 
stable who had to go without them. It was held that the accused was guilty of 
this offence.® 

774. 

* Mangesk Jivaji, (1887) 11 Bora. * Govind, (1900) 2 Bom. L. R. 55. 

876, 370, 380. * Dada Hanmant, (1895) 20 Bom. 

* Gunga Chunder Sen v. Gout Chunder 794. 

Banikya, (1888) 15 Cal. 671, 673. ® PuTshotam Vanamali, (1896) 

* Doraswamy J-yyar, (1924) 48 Mad. Unrep. Cr. C. 850. 
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Th real to ruin anotlier by false cases. — Wlici e the accused wlio threatened tn 
ruin the eonipUunant by cases was convicted of criminal intimidation, it was held 
that the comiction could not stand, because had the threat been to ruin the com- 
plainant by false cases, the orTcncc would have been committed ; hut as^e threat 
was to ruin him by cases, it could not be assumed that by eases was meant false 
cases.* 

Threat of picketing. — The accused "Jive a notice to a shopkeeper requiring him 
to execute an agreement not to iinpoit for one year any foreign cloth for sale at 
his shop and intimidating that on his failure to do so his shop would he picketed 
At that time picketing was not an oftencc. It was held that the accused were 
guilty of criminal intimidation. Prohibition from importing for one year articles 
in which the shop dealt would, in the ordinjiry eoursc of business, cause injiuy 
to the properly of the shopkeeper, iind the throat came within the definition of 
criminal intimidation.- 

Person informed about threatened injury to another must be interested 
in him. — ^Thc aeoused sent a fabriejited petition to the Revenue Commissioner. 
S. D., containing a thi-eat that if a certain Forest Ollieer were not removed elsewhere, 
he ivould be killed. It «as found tluit the Comiiiissioner had neither olTicial nor 
personal interest in the Forest OlTiccr. It was held that, as the person to whom 
the petition was addressed Was not interested in the person tiireatencd. the act 
intended and done by the accused did not amount to criminal intimidation.® A 
threat to commit suicide is not uithin the section unless the other jierson be 
interested in the person making the threat.* 

504. Whoever iiileiitionally insults, and thereby git es provocation 
Intentional insult pci^tion. intending ov knowing it to be likely 

"oke bn°cb ‘o{ ^\hc provocation will cause him to break 

the public peace, or to commit any other offenee, 
shall be punished with imprisonment of either description for a term 
which may e.xtend to two t ears, or with fine, or with both. 

COMMEXT.— This section provides a remedy for using abusite and insulting 
language. Abusive language which may lead to a breach of the public peace is 
not an offence.- There must he an intentional insult. Insult may he offered by 
uords or conduct. If it is by uords. the words must amount to something more 
tlian mere vulgar abuse. 

The law makes punishable the insulting provocation which, under ordinary 
circumstance^, would cause a breach of the peace to be committed, and the ollendci 
is not protected from the consequence of his act because the person insulted docs 
not accept the provocation in the manner intended.® or exercise sclf-eontrol. oi 
being terrified by the insult, or overpowered by the personality of the offendei. 
does not actually break the peace or commit another offence.® M'herc, therefore, 
abused IJ to such an extent as to reduee B to a state of abject terror, it wjis held 


* Joxuahir Pallak v. Parbhoo Ahir. 
(1902) .‘JO Cid, 418. 

. ' Hnghabar Daijal. (1930) 53 All, 
407. 

’ M(ingc<!li Jivaji. (1887) 11 Bom. 
.‘>70. 

‘ A'k/ji Biik'ili V. iliist. Oomra. 


(1886) P. R. No. 109 of 18CC. 

® Jogayya. (1887) 10 IMad. 353, 

354; Fa: v. Dias. (1929) 32 Bom. L. 
R. 103. 

' Kamhi Ram v. Fazni Moham- 
mad. (1932) 14 Lab. 92. 
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that A, having given to B sueh provocation as woalii under ordinary eircurnstances 
have caused a breaeh of the peace, was guilty of tins ollenee.' 

Ingredients. — This section requires tuo essentials : — 

1. Intentionally insulting a irerson and thereby giving (novoeation to tiiin. 

2. The person insulting must intend or know it to be likely that sueh pi ovoeatiou 
will cause him to break the public peace or to commit any other oltence. 

Sections 499 and 504. — The diflercncc between an olicnce under this section 
and defamation lies in the fact that in defamation, publication to tlie proseeutoi 
alone is not sufficient, as sueh an imputation could not be said to harm the reputation 
of the person ; but under this section this would complete the offence. This section 
corresponds precisely with those eases in Mhieh, under the English law. defamatory 
matter published to the prosecutor alone would be indictable as libeUous. 

Statements oonduc- ^^5. Whoever makes, publishes or eireulates 
ina to public niischier. ;,tatcn^cnt, rumour or i'e[)ort. — 

(a) with intent to cause, or which is likely to cause, any officer, 
soldier, sailor or airman in the Army. Navy or Air Force of Her Majesty 
or in the Imperial Service Troops to mutiny or otherssise disregard 
or fail in his duty as such ; or i 

(5) with intent to caiist. or which is likely to cause, fear or alarm 
to the public or to any section of the public whereby any person may 
be induced to comniit an on'eiicc against the .State or against the public 
tranquillity ; or 

(c) with intent to incite, or which is likely to Incite, any class or 
community of persons to commit any offence against any other class 
or community, 

shall be punished with imprisonment which may extend to two 
years, or svith fine, or w ith both. 

Eiceptiou . — It docs not amount to an offence, within the mcaninc 
of this section, M'hen the person making, publishing or circulating any 
such statement, rumour or report, has i-easonable grounds -for believing 
that such statement, rumour or report is true and makes, jmhlishes or 
circulates it without any sueh intent as aforesaid. 

COMMENT. — This section is aimed at reports caleulated to produce mutiny oi 
to induce one section df the population to comniit offences against another. 

506. Whoever commits the offence of criminal intimidation shall be 


Punishment for cn- 
luinal intimidation. 


punished with imprisonment of either description 
for a term which may extend to two years, or with 


fine, or with both ; 

and if the threat be to cause death or grievous hurt, or to cause the 
destruction of any property by fire, or to cause an 
death orgrievou" ™iiu! offeiice puiiishablc with death or transportation or 
with imin'isonnient for a term which may extend 
* * Jogaifya, (1887) 10 JIad. 3.13, 31 ). 
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to seven years, or to impute unehastity to a woman, shall be punished 
with imprisonment of either description for a term which may extend 
to seven years, or with fine, or with both. 


507. Whoever commits the offence of criminal intimidation by an 
anonymous communication, or having taken pre- 
tioo by an anonymous caution to conccal the Dame or abode of the person 
communication. from whom the threat comes, shall be pimished with 

imprisonment of either description for a term which may extend to 
two years, in addition to the punishment provided for the offence by 
the last preceding section. 


COMMENT. — For a conviction under this section it must be shown that the 
accused committed criminal intimidation by an anonymous communication. A 
person who extorts money by sending anonymous letters as if from God, convey- 
ing threats of Divine punishment if a specified sum of money be not paid to a certain 
person identifiable by the description given in the letters, cannot be convicted 
under this section as it does not lie in his power either to inflict the threatened 
punishment or cause it to be inflioted.* 


508. Wlioever voluntarily causes or attempts- to cause any person 

. . to do anything which that person is not legally 

person to believe bound to do, OP to omit to do anything which he 

that he will be rendered . , n ...» , . , 

an object of Divine IS legally entitled to do, 

displeanue. , . , . . . , 

, by inducmg or attempting to mduce that person 

to believe that he or any person in whom he is interested will become 
or will be rendered by some act of the offender an object of Divine 
displeasure if he does not do the thing which it is the object of the 
offender to cause him to do, or if he does the thing which it is the 
object of the offender to cause him to omit, 

shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 


ILLUSTKATIONS. 

(а) A sits dhurna at Z's door with the intention of causing it to be believed 
that, by so sitting, he renders Z an object of Divine displeasure. A has committed 
the offence defined in this section. 

(б) A threatens Z that, unless Z performs a certain act, A will kill one of A’s 
own children, under such circumstances that the killing would be believed to render 
an object of Divine displeasure. A has committed the offence defined in this 
section. 

COMMENT. — This section is intended to prevent such practices as dhurna and 
Iraga. 

Dhurna. — Sitting at the door of a house to compel payment of a debt due by 
a debtor, or of arrears owing by a public officer or prince. The person so sitting 
observes a strict fast, and as long as he so sits the person from whom he demands 
payment is obliged to fast also, and abstain from his usual occupations and amuse- 
' Doraswamy Ayyar, (1924) 48 Mad. 774. 
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ments ; as, if the suitor were to perish, the consequences of the sin would fall upon 
him. It was first made a punishable offence by Bengal Regulation VII of 1820.*^ 

Traga. — The shedding of blood, either his own or of a connexion, by a bhat 
(bard, herald, or chronicler of ancient days) in order to enforce the fulfilment of 
an engagement for which he has pledged his personal security. It was made prmish- 
abe by Bombay Regulation XIV of 182T.* 

Divine displeasure. — A person who is excommunicated does not become an 
object of Divine displeasure by the act of the priest who pronounces the sentence.*^ 
The accused wrote to the widow of a person whose work he had done to pay the 
balance of the money due to him, otherwise it would be recovered from her husband 
in the next world. It was held that a mere threat that if a debt was not paid, then, 
by operation of divine laws displeasure would fall upon the debtor was not sufficient 
to bring the case within the meaning of this section because the section contemplated 
that the person intended to be harmed would be made the object of Divine displeasure- 
by some act of the offender.* 


509. Whoever, intending to insult 'the modesty of any voman, 
utters any word, makes any sound or gesture, or 
intend^ Ae exhibits any object, intending that such word or 

modesty of o woman. sound shall be heard, or that such gesture or object 
shall be seen, by such woman, or intrudes upon the privacy of such 
woman, shall be pimished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 


COMMENT. — ^This section makes intention to insult the modesty of a woman, 
the essential ingredient of the offence.* If a man intending to outrage the modesty 
of a woman exposes his person indecently to her or uses obscene words intending 
that she would hear them or exhibits to her obscene drawings, he commits this- 
offence. 


Ingredients. — ^This section requires : — 

1. Intention to insult the modesty of a woman. 

2. The insult must be caused 

(i) by uttering any word or making any sound or gesture, or exhibiting: 
any object intending that such word or sound shall be heard or that 
the gesture or object shall be seen by such woman, or 
(tt) by intruding upon the privacy of such woman. 

Indecent overtures. — The accused, a University graduate, wrote a letter contain- 
ing indecent overtures and posted it in an envelope addressed to an Enghsh nurse 
with whom he was not acquainted. It was held that the accused intended to- 
insult the modesty of the nurse; and that the letter, though enclosed m an envelope, 
was an object which was exhibited to the nurse to whose address it was posted.* 

510. Whoever, in a state of intoxication, appears in any public 

Misconduct in public pl^ce. Or in any place which it is a trespass in him 
by a drunken person. enter, and there conducts himself in such a- 

t Wilson’s Glossary of Judicial and 146. 

Revenue Terms. * Phiaz Mohamad, (1903) 3 Bom. 

* Ibid. L. R. 502. 

* DeCruz, {18^) 8 Mad. 140. * Tarak Das Gupta, (1925) 23 Bom, 

* Tanumal Vdhasirtg, [1944j Kar. L. R. 99, 50 Bom. 246. 
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inanuev as to cause annoyance to any person, shall be punished with 
simple imprisonment for a term which may extend to twenty-four 
hours, or with fine which may extend to ten rupees, or with both. 

COMMENT. — Ingredients. — -Tlie section requires two tilings : — 

1 . Appearance of a person in a state of intoxication in 
(i) any public place, or 

(ii) any place which it is a trespass in liini to enter. 

2. The person so appearing must have conducted himself in such a manner as 
to cause annoyance to any person. 

Tile immunity from punishment which the Code, through motives of luinumity 
and justice, allows to persons mentally affected, is not extended to him who com- 
mits an offence through drunkenness ; he shall not be excused because his incapacity 
arose from his own default, but is answerable equally as if he had been, when the 
act was done, in the full possession of his faculties, a principle of law which is em- 
bodied in the familiar adage qui peceat ebriits, Inat sobriiis.^ 

Mere intoxication is not made punishable. It is only when a person appears in 
a state df intoxication in a public place, as in a street, or goes to a place where he 
lias no right to go. and ca uses annoyance to tlie people, that he commits thisolfence. 


CHAPTER XXIII. 


Of Attejuts to Commit Offences. 

511. Whoever attempts to commit an offence punishable by this 
, Code' witli transportation or imprisonment,* or 

Punlahiuent for at- ‘ ‘ -xt i » j 

tempting to commit to oausc suoli an ofFencc to be committed, and 
with transportation or 111 bucli attempt (IOCS anv act towaTcis tllC coiTimis- 
miprisomnent. offeiice,* shall, wliere no express provision 

is made by this Code® for the punishment of such attempt, be punished 
with tran.sportation or imprisonment of any description provided 
for the offence, for a term of transportation or imprisonment which 
may extend to one-half of the longest term provided for that offence, 
or witli such fine as is provided for the offence or rvith botli. 


U,l,USTnATroNb. 

la) A makes an attempt to steal some jewels by breaking open a box, and finds 
after so opening the box, that there is no jewel in it. He has done an act towards 
the commission of theft, and therefore is guilty under this section. 

lb) A makes an attempt to pick the pocket of Z by thrusting his hand into Z’s 
pocket. A fails in the attempt in consequence of Z’s having nothing in his pocket. 
-V is guilty under this section. 

COMMENT. — Scope. — The Allahabad High Court has held that this section 
does not apply to attempts to commit murder which are fully and exclusively 
provided for by s. 307.* The Bombay High Court has, however, held to the contrary.-' 

' (1580) Cary’s Rep. 133. * FraaHs Cassidip (18C7) 4 B, H- 

* A'iddft(j,(l8l)l) 14 All, 38; I’H/s/in, (Cr. C.) 17. 

(1897) 20 All. 143. 



SECS. 510-511. \ ATTEMPTS TO COMMIT OFFENCES. 


429 


The former Chief Court of the Punjab was of opinion that this section was in terms 
much wider tiian s. 307. Under s. 307 the act done must be one capable of causinj;^ 
death, and it must also be the last proximate .act necessary to constitute the com- 
pleted offence ; under s. .’ill the act may be any act in the couisc of the attempt 
towards commission of the offence.* 

Essentials. — In every crime, there is, first, intention to commit it ; secondly, 
preparation to commit it ; thirdly, attempt to commit it. If the third stage, that is 
attempt, is successful, then the crime is complete. If the attempt fails the crime 
is not complete but the law punishes the person attemjjting the act. .\n ‘attempf 
is made punishable, because every attempt, although it fails of success, must create 
alarm, which, of itself, is an injury, and the moral guilt of the oil'ender is the some 
as if he had succeeded. 

An attempt to commit a crime must be distinguished from an intention to commit 
it, and from prepaiation matle tor its commission.* 

(1) Intention. — Intention is the direction of conduct towards the object chosen 
upon considering the motives which suggest the choice.* Hut the law does not 
take notice of an intention without an act.* Mere intention to commit an offence, 
not followed by any act, cannot constitute an olfence.* The will is not to be 
taken for the deed, unless there be some external act which shows that progress 
has been made in the direction of it, or towards maturing and effecting it. 

(2) Preparation. — Preparation consists in devising or arranging the means or 
measures necessarj' for the commission of an offence.® The inovisions of the section 
do not extend to make imnishablc as attempts acts done in the mere stage of pre- 
paration.’ 

Tire law allows a loeun painitentUe. and will not hold that a person has attempted 
a crime until lu4 has passed beyond the stage of preparation.® A minor girl Inder 
the age of sixteen years was taken by accused No. 1 under the direction of accused 
No. 2 from Sholapur to Tuljapur (in the Nizam's territory) and there dedicated 
to Goddess .Amba, with intent or knowing it to be likely that the minor would be 
used for purposes of prostitution. It was held that the intention of either of the 
aecused wliilc they were staying at Sholapur did not constitute any offence, and 
their accompanying the girl to Tuljapur did not by itself constitute -.rn abetment. 
Hanade, J., said: "In the present case beyond the mere intention and direct 
preparation, there was no distinct offence by way of instigating the act committed 
out of British India. Merc intention not followed by any act cannot con.stitute an 
offence, and indirect preparation, which does not amount to ;in ar t which amounts 
to a commencement of the offence, docs not constitute either a principal offence, 
or an attempt or abetment of the same”.’ 

Preparation to commit an offence is punishable only when the pieparation is 
to commit offences undci’ s. 122 (waging war against the King-Emperor), s. 12(i 


1 Jiiean Dan, (190-1) P. R. No. 30 
of 1904. 

* Peterson, (1870) 1 All. 310. 317. 

* .Stephen’s General View of the 
Criminal law of England, p. 09 (2iid 
edn.). 

* Dugdale, (1853) 1 E. & B. 43.5. 
® Bakit, (1899) 1 Bom. E. R. 078, 

24 Bom. 287. 

* Quoted witl^ approval fiom May- 


ne's Crintinal Law in Peterson's case. 
(1870) 1 All. 316, 317, and in Patlnlu 
Venkatasami, (1881) 3 Mad. 4, 5. 

’ Kavisarun Chowbei), (1872) 4 N. 
W. P. 40, 48; Pnira fiam, (1902) 1>. 
R. No. 25 of 1902. 

* Padala Venkatasami, sup. 

' Baku, (1899) 1 Bom. L. R. 078. 
081 . 24 Bom. 287, 291 . 
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(preparation to commit depredation on the territories of any power at peace with 
tlieKing-Emj)eror), and s. 399 (preparation to commit dacoity). 

CASES. — Causing banns of bigamous marriage to be published. — Where a 
man, hamng a wife living, caused the banns of^marriage between himself and a 
woman to be published, it was held that he could not be punished for an attempt 
to commit bigamy, because the act of causing the publication of the banns of nuirriage 
was an act done in the preparation to marry, but did not amount to an attempt 
to marry. The accused might, before any ceremony of marriage was commenced, 
have willed not to carry out his criminal intention of marrying her.' 

Purchase of stamped paper in another's name. — In a case the Allahabad High 
Court held that mere purchasing of a stamped paper in the name of the person 
whose name it was intended to forge did not constitute an attempt to commit 
forgery.* But in subsequent cases, the same Court held otherwise distinguishing 
this case. M instigated Z to personate C and to purchase in C’s name certain 
stamped paper, in consequence of which, the vendor of the stamped paper endorsed 
C’s name on such paper as the purchaser of it. M acted with the intention that 
such endorsement might be used against C in a judicial proceeding. It was held 
that the offence of fabricating false evidence was actually committed, and that 
AI was guilty of abetting the commission of such offence.* The former case was 
distinguished on the ground that the endorsement of the stamp- vendor formed no 
part of the document which it was the intention of the purchaser to forge and that 
the offence of forgery had not proceeded beyond the stage of preparation ; but in 
the latter case there was actual fabrication though no judicial proceedings had been 
instituted. In another case, C, caiiing himself K, went to a stamp- vendor, accom- 
panied by a man named Kalyan, and purchased from him in the name of K a 
stanSped paper. The two men then went to a petition-writer and, again giving his 
name as K, they asked the petition-writer to write for them a bond for Rs. 50 
payable by K to Kiilyan. It was held that Kalyan was guilty of attempt to commit 
the offence under s. 467, and C of abetment of the said attempt.* Here, too, 
HamsaTun's case was distinguished on the ground that nothing was written on the 
stamped paper. In a Madras case the High Court arrived at the same conclusion 
as that in HamsaTun's case. The accused there conspired with other persons to 
prepare a document purporting to be a valuable security which he n*w would be a 
false document and be used for the purpose of fraud, and for that end prepared a 
draft which he was about to copy on an old stamped paper produced for the purpose, 
and applied to a person to supply the Telugu date corresponding to the English 
date which the document was to contain. It was held that the accused had not 
passed beyond the stage of preparation, and was not guilty of an attempt to forge 
but only of abetment.* 

Printing of receipt forms for fraudulent purpose. — tVhere a person gave 
orders for the printing of certain receipt forms similar to those used by the Bengal 
Coal Company and corrected the proofs of the same, it being his intention to use the 
receipt forms in order to commit a fraud, it was held that he could not be convicted 
of an attempt to commit forgery until he had done some act towards making one 
of the forms a false document, and that, until a form liad been converted into a 

* Peterson, (1876) 1 AU. 316, 317. * Kalyan Singh, (1894) 16 AU. 409. 

» Jtamsarun Chowbey, (1872) 4 N. * Padala Verikatasami, (1881) 3 Mad. 

W.P. 46, 48. 4. 

* Mula, (1879) 2 All. 105. 



SEC. 511. ] 


ATTEMPTS TO COMMIT OFFENCES. 


431 


document, all that was done consisted in mere preparation for the commission of an 
offence.' 

Going with stale milk where cows were milked. — A contractor for the 
supply of milk to a regimental hospital was found in the hospital compound with 
about three gallons of stale milk in his possession going in the direction of the place 
■Where the cows were about to be milked, his milk being in a can similar to those 
in which the cows were milked. It was held that his act did not amount to more 
than preparation.' 

Acts preparatory to commit murder. — The accused asked a native doctor to 
supply her with medicine for the purpose of poisoning her son-in-law. It was held 
that the offence committed was not an attempt to murder, as it was a mere act 
by way of preparation to commit an offence and was not a transaction which would 
have necessarily ended in murder if not interrupted, but that such act might be 
held to be an instigating of the native doctor to abet the accused in the commission 
of murder, and with reference to s. 108, Expln. 4, might have been punished under 
Bs'. 116 and 302.’ The accused, on quarrelling with the complainant, fetched a 
sword, but was seized and disarmed by others before he could use it. He, however, 
asserted, while under restraint, his intention of killing the complainant if he were 
let go. It was held that fetching a sword was not an attempt under this section. 
“It is quite possible that although the prisoner fetched the sword, he might not 
after all have actually used it against the complainant , who was his own brother.”* 
House-breaking. — ^A person, who went at night on the roof of another’s house 
with a stick and an instrument for house-breaking, was held guilty of house-trespass 
under s. 447 and not of an attempt to commit house-breaking by night, because 
mere presence on the roof of a house amounted to preparation and nothing more.* 
Running towards well for committing suicide, — A woman ran to a well 
stating she would jump into it, and she was caught before site ooxild reach it. li was 
held that she could not be convicted of an attempt to commit suicide as she might 
have changed her mind before jumping into the well.* 

(31 Attempt. — Attempt is the direct movement towards the" commission after 
the perparations are made.’ 

An ‘attempt’ is an intentional preparatory action which fails in object — which 
so fails through circumstances independent of the person who seeks its accom- 
plishment.® IVhen a man does an intentional act with a view to attain a certain 
end and fails in his object through some circumstances, independent of his own 
will, than that man has attempted to effect the object at which he aimed.® 

The Calcutta High Court laid down in two cases'® that a person could not be 
eon'victed of an attempt to commit an offence under this section unless the offence 
would have been committed if the attempt charged had succeeded. It has subse- 
quently laid down that intention followed by preparation followed by any “act 


' Riasat AH, (1881) 7 Cal. 352. 

* Sakha, (1885) P. H. No. 40 of 
1885. 

® Musst. Bakhtawar, (1882) P. R. 
No. 24 of 1882. 

* Data Ram, (1882) P. R. No. 45 
of 1882; see also Shera, (1868) P. R. 
No. 18 of 1868. 

* Walidad, (1907) P. R. No. 15 
of 1007. 

* Ramakka, (18Si) 8 Mad. 5. 


’ Quoted with approval from 
Mayne’s Criminal Law in Peterson, 
(1876) 1 AU. 31G, .and in Padala Ven- 
kalasami, (1881) 3 Mad. 4. 

® Per Jenkins, C. J., in Luxman, 
(1899) 2 Bom. L. R. 286. 

® Per Jenkins, C. J., in Vinayek, 
(1899) 2 Bom. L. R. 304. 

*“ Riasat AH, sup.; Chandi Pershad 
V. Abdur Rahman, (1894) 22 Cal. 131, 
138. 
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<lone towards the coai uission of the oltence" is suflicieiit to constitute an attemjit. 
‘•Act done towards the commission of the offence” are the vital words in this 
connection. If an accused intendinij to administer something capable of causing 
a miscarriage, administers a harmless substance, it cannot amount to an “act to- 
wards the commission of the offence” of causing miscarriage. He is, therefoic, 
not guilty of an attempt to cause miscarriage. It is different, however, when hK 
I'ailure is not due to any act or omission of his own, but to the intervention of some 
factor independent of his own volition.^ 

In Jtanisariin's case,* Turner, J., says : “To constitute. . . .the offence of attempt 
under this section, there must be an act done with the intention of committing on 
offence, and for the purpose of committing that offenre.and it must be done in attempting 
the commission of the offence," 

An attempt can only be manifested by acts which would end in the oonsunr- 
mation of the offence, l)ut tor intervention of circumstances independent of tin- 
will of the party.* 

1. ‘Offence punishable by this Code.’ — No criminal liability can be incuired 
under the Code by an attempt to do an act, which, if done, will not be an offence 
against the Code.* 

Impossible offence. — As attempt is possible, even when the olTcncc attempted 
cannot he committed; as when a person, intending to pick anotlier person’s pocket, 
Ihrust.s his hand into the pocket, but finds it empty. That such an act would 
amount to a criminal attempt, appears from the illustrations to s. .511. But in 
doing such an act, the offender's intention is to commit a complete offence, and his 
act only falls short of the offence by reason of an accidental circumstance which 
has prevented the completion of the offence. It is possible to attempt to commit 
an impossible theft and so offend against the Code because theft is itself an offence 
against the Code, and may, tlicrcfore, be attempted within the meaning of tin- 
Code.’’ 

2. ‘With transportation or imprisonment. ’ —Offences punishable with 
death only, or lint only, are not contemplated by this section. 

3. ‘To cause an offence to be committed,’ — This will include an attempt to 
abet an offence. So it has been held that it is not legally impossible to attempt 
the abetment of an offence — the abetment of an offence being itself an olfence.' 

4. ‘Does any act towards the commission of the offence. — ’These words 
must not, it seems, be construed to include all acts, however remofe which tend to- 
wards the commission of the offence. The thing done may be toysmall or it ma> 
proceed too short a way towards the accomplishment of the offence for the law to 
notice it as an attempt.* Many acts, coupled witii the intent, will not be sufficient . 
For instance, if a man intends to commit a murder, and is seen to walk towartis 
the place of the contemplated .scene, that will not be enough.* The act most be 
one immediately and directly tending to the execution of the principal crime, and 
committed by the accused under such circumstances that he has the power of 
carrying his intention into execution. Thus it is a sufficient overt act to render 
a person liable to be found guilty of attempting to set fire to a stack, if he go to 


* Asgarali Frndhania, (193.3) (il 
Cal. .-.-I. 

* (IST'i) 4 N. IV. P. 4«, .17. 

■' Peterson, (1870) 1 All. 310. 

* Mangesh .fivaji, (1887) 11 Bom. 
370, 381; }{am Charit Ram Jihakal v. 
Chairman, It'ijshiihi Dhtrici Board, 


11938] 1 Cal. 420. 

* Mangesh Jivriji, sup. 

' R. Spier, (1887) P. R. No. 49 of 
1887. 

’ See illustration to s. 307. 

* Robert's Case, (187.1) Dears. Ci. 

C. 539. 350. e 
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the stack with the intention of setting fire Jo it, and light a lucifer match for that 
purpose, but abandons the attempt because he finds that he is being watched.* 

In each of the two illustrations given imder this section there is not merely an 
act done with the intention to commit an offence, which act is unsuccessful because 
it could not possibly result in the completion of the offence, but an act is done 
‘towards the commission of the offence,’ that is to say, the offence remains in- 
complete only because something yet remains to be done, which the person intending 
to commit the offence is unable to do by reason of circumstances independent of 
his own volition. Thus in ill. (a) the act of breaking open the box is done towards 
the commission of the theft of the jewels. The theft itself, that is, the actual 
removal of the jewels, still remains to be done, and it remains undone only because 
it turns out that there are no jewels to remove. In ill. (6) Z tails to comply with 
the essentials of theft simply because there is nothing in the pocket. 

Where the accused pointed at the prosecutor a revolver loaded in some of its 
chambers with ball cartridges, but not in others, saying that he would shoot him, 
and he pulled the trigger of the revolver, but the hammer fell upon a chamber 
which contained an empty cartridge case, it was held that the accused could be 
convicted of attempting to discharge a loaded fire-arm with intent to murder.* 

In MacCrea’s case* Knox, J., observes : “I do not hold, and have no hesita- 
tion in saying, that s. 511 was never meant to cover only the penultimate act towards 
completion of an offence and not acts precedent, if those acts are done in the course 
of the attempt to commit the offence, are done with the intent to commit it and done 
towards its commission.” 

The Bombay High Court, agreeing with the opinion of ICnox, J., has held that 
this section does not relate only to the penultimate act, but to all preceding acts 
if they were done with the intention to conunit or facilitate the commission of the 
act.* 

It is not necessary that' the accused shpuld complete every stage in the actual 
offence except the final stage. It is enough if in the attempt he did any act towards 
the commission of the offence.* 

Cases. — Attempt to obtain bribe. — -When B, who was employed as a clei'k in 
the Pension Department, in an interview with A, who was an applicant for a pension, 
after referring to his own influence in that department, and instancing two cases 
in which, by that influence, increased pensions had been obtained, proceeded to 
intimate that anything might be effected by having his palm greas'ed, and on the 
overture being rejected, concluded by declaring that A would rue and repent the 
rejection of it, ft was held that the offence of attempting to obtain a bribe was 
consummated.* 

A person who offers to pay gratification to a public servant is punishable under 
ss. 116, 161, and this section.’ 

Attempt to fabricate false evidence. — Where the accused dug a hole Intending 
to place salt in it, in order that the discoveiy of the salt might be used in evidence 
against the prosecutor in a judicial proceeding, it was held that he was guilty of 
an attempt to fabricate false evidence, because by digging the pit he did an act 
towards the commission of the offence.® 


» William Taylor, (1859) 1 F. & F. 
511. 

® Jackson, (1890) 17 Cox 104. 

® (1893) 15 All. 173, 179. 

* Anant, (1903) 2 Bom. L. R. 653, 
25 Bom. 90. 


® Bagltunath, (1040) 16 Luck. 194. 
« Baldeo Sakai, (1879) 2 All. 253. 
’ Ahad Shah, (1917) P. R. No. 18 
of 1918. 

» Nunda, (1872) 4 N. W. P. 133. 
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Attempt to cause hurt. — Wliere the accused ran after the complainant with an 
axe in his hand, but when lie was only four paces from the complainant the axe 
was snatched away from his hand, it was held that he was guilty under a. 326 
combined with this section.^ 


Attempt to steal. — The accused was entrusted by his master with some meat 
which was to be weighed out and delivered to a customer. By means of a false 
weight he kept back a part of the meat with intent to steal it; but the fraud was 
discovered before he had actually moved away with it. It was held that he was 
guilty of an attempt to steal the meat.* The accused were seen to hurry on to 
the platform of a station just as a train was about to start; they did not go by 
that train, and separated on reaching the platform. On the arrival of the suc- 
ceeding train, they crowded round and hustled a woman who was entering a com- 
paitment, and one of them was seen endeavouring to find the pocket of her dress. 
It was held that they were guilty of attempt to steal.* Accused made his way 
into an open thomed enclosure in which goats and sheep were kept. He was 
disturbed and fled. It was held that he was guilty of attempt to commit theft.* 

Attempt to cheat. — 'WTiere the accused posed that he could double currency 
notes and a police-officer knowing that he could not do so but with a view to get 
him convicted gave him some notes and caught him while, after going through a 
mock process of doubling notes, he tried to substitute some pages of a book in 
their place, it was held that the accused went far beyond the stage of preparation 
and was guilty of attempting to cheat.* M wrote a letter to the Currency Office 
at Calcutta, enclosing the halves of two Government currency notes, stating that 
the other halves were lost, and inquiring what steps shoifld be taken for the recovery 
of the value of the notes. The Currency Office having, upon inquiry, discovered 
that'the amount of the notes had been paid to the holder of the other halves, and 
that the notes had been withdrawn from circulation and cancelled, sent M the 
usual form of claim to be filled up and returned to it. It appe,ared from the evidence 
that the Currency Office never contemplated paying M in respect of the notes. 
The form was tilled up and signed by M, and returned by him to the Currency Office. 
It was held that, although there was no intention on the part of the Currency Office 
to pay the amount of the notes, M was guilty of attemptingto cheat.* The accused 
manufactured certain spurious trinkets. He took them to a goldsmith and shewed 
them to him saying that they were of gold and that they were stolen property 
(which they were not). He said that he did not wish to sell them in the bazaar 
and asked the goldsmith to buy them. The goldsmith did not buy and the negotia- 
tions went no further. It was held that the accused was guilty of attempt to cheat.* 
The accused insured his paddy in certain godowns with three Fire Insurance Com- 
pames and, on the godowns bemg burnt down, be first sent the Insurance Companies 
notices mforming them of the tire and subsequently presented his claims in which 
he deliberately made false statements as to the quantity of paddy stored in the 
godowns and destroyed by the fire. It was held that the sending of the notices 
was an act of preparation but when the accused followed up these notices with the 
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actual claim papeis, be committed himself to a representation offset which being 
false to his knowledge must be regarded as an overt act towards the commisson 
of the offence of cheating — an act which had gone beyond the stage of preparation.' 
The accused sent blank papers in a eovei insured for Rs. 900 and addressed to him- 
self, and, on deliverj' of the cover, stated that the cover had contained currency note 
to the value of Rs. 900 and made claim for the same. It was held that he was guilty 
of attempting to cheat.' 

5. ‘Where no express provision is made by this Code.’ — The section does 
not apply to cases of attempts made punishable by some specific sections of the 
Code. The attempts specially provided for are : — 

Section 121, attempt to wage war against the King. Section 124, attempt 
wrongfully to restrain the Governor-General and other high officials with intent 
to induce or compel them to exercise or refrain from exercising any of their lawful 
powers. Section 125, attempt to wage war against the Government of any Asiatic 
Power in alliance or at peace with the King. Section 130, attempt to rescue State 
prisoners or prisoners of war. Section 161, attempt by a public servant to obtain 
an illegal gratification. Section 162, attempt to obtain a gratification in order by 
corrupt or illegal means to influence a public servant. Section 163, attempt to 
obtain a gratification for exercising personal influence over a public servant. Sec- 
tion 196, corrupt attempt to use as true evidence known to be false. Seetions 198 
and 200, corrupt attempt to use as true a certificate or declaration known to be 
false in a material point. Section 213, attempt to obtain a gratification to screen 
an offender from punishment. Sections 239 and 240, attempt to induce a person to 
receive a counterfeit coin. Section 241, attempt to induce a person to receive as 
genuine counterfeit coin which, when the offender took it, he did not know to be 
counterfeit. Sections 307 and 308, attempts to commit murder and culpable homi- 
cide. Section 309, attempt to commit suicide. Sections 385. 387 and 389, attempt 
to put a person in fear of injury or accusation in order to commit extortion. See- 
tion 391, conjoint attempt of five or more persons to commit dacoity. Sections 
393, 394 and 398, attempts to commit robbery. Section 460, attempt by one of 
many joint house-breakers by night to cause death or grievous hurt. 

' Maung Po Hmyin, (1923) 2 Ran. * Suchit Baut, (1929) 9 Pat. 126. 
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SUMMARY 


The draft of the Indian Penal Code was prepared by the First Indian 
Law Commission when Macaulay was the President of that body. Its 
basis is the law of England freed from superfluities, technicalities, and 
local peculiarities. Suggestions were also derived from the French 
Penal Code, and from Livingstone’s Code of Louisiana. The draft 
underwent a very careful revision at the hands of Sir Barnes Peacock, 
Chief Justice, and puisne Judges of the Calcutta High Court who were 
members of the Legislative Council, and was passed into law in 1860. 
Though it is principally the work of a man who had hardly held a brief, 
and whose time was devoted to politics and literature, yet it is univer- 
sally acknowledged to be a niommient of codificfttion and an everlasting 
monument to the memory of its distinguished author. 

The legitimate objects of penal legislation are the selection of those 
violations of right which are sufficiently dangerous to 
the good order of society to justify and require the 
infliction of punishment to repress them, and the 
adaptation of the degree of punishment to the purpose of repressing 
such violations. 

crime is an act of commission or omission, contrary to municipal law, 
tending to the prejudice of the community, for which 
pimishment can be inflicted as the result of judicial 
proceedings taken in the name of the State. It tends directly to the 
prejudice of the community, whilea civil injury tends more directly and 
immediately to the prejudice of a private right. The true test between 
a crime and a civil injury is that the latter is compensated by damages 
while the former is punished. The State is supposed to be injured by 
any wrong to the community and is therefore the proper prosecutor. 
Many crimes include a tort or civil injury ; but every tort does not 
amout to a crime, nor does every crime include a tort. Conspiracy, 
conversion, private nuisance, wronglul distress, etc., are merely torts. 
Assault, false imprisonment, false charge, defamation, etc., are all crimes 
as well as torts. Forgery, perjury, bigamy, homicide, etc., are crimes 
but not torts. 

The great difference between the legal and the popular meaning of the 
word a ime is, that whereas the only perfectly definite meaning which a 
lawyer can attach to the word is that of an actor omission punishable by 
law, the popular or moral conception adds to this the notion of moral 
guilt of a specially deep and degrading kind. By a criminal, people in 
general understand a person who is liable to be punished, because he has 
done something at once wicked and obviously injurious in a high degree 
to the commonest interests of society. Criminal law is, however, 
confined within very narrow limits and can be applied only to definite 
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overt acts or omissions capable of being distinctly proved, which acts 
or omissions inflict definite evils, either on specific persons or on the 
community at large. ^ 

By criminal law is now understood the law as to the definition, trial 
and punishment of crimes, i.e., of acts or omissions forbidden by law 
which afiect injuriously public rights, or constitute a breach of duties due 
to the whole community. Criminal law includes the rules as to the 
prevention, investigation, prosecution and punishment of crimes. It 
lays down what constitutes an offence, what proof is necessary to prove 
it, what procedure should be followed in a Court, and what punishment 
should be imposed. 

In criminal law the general principle is that there must be some guilty 
condition of mind in every offence. This is designated by the expression 
mens rea (see p. 55). It is however in the power of the Legislature to 
enact that a man may be convicted of an offence although there was no 
guilty mind. Where a statute requires a motive to be proved as an 
essential element of a crime, the burden is on the prosecution to prove it. 
The absence of mens rea really consists in an honest and reasonable belief 
entertained by the accused of the existence of facts, which, if true, would 
make the act charged against him innocent. 

The authors of the Code observe — “We cannot admit that a Penal 
Code is by any means to be considered as a body of ethics, that the legis- 
lature ought to punish acts merely because those acts are immoral, or 
that, because an act is not punished at all, it follows that the legislature 
considers that act is innocent. Many things which are not punishable 
are morally worse than many things which are punishable. The tnan 
who treats a generous benefactor with gross ingratitude and insolence 
deserves more severe reprehension than the man who aims a blow in a 
passion, or breaks a window in a frolic ; yet we have punishment for 
assault and mischief, and none for ingratitude. The rich man who re- 
fuses a mouthful of rice to save a fellow-creature from death may be 
a far worse man than the starving wretch who snatches and devours the 
rice ; yet we punish the latter for theft, and we do not punish the former 
for hard-heartedness.” ^ 

Criminal law forms generally a part of the public law not variable in 
any one of its parts by the volition of private individuals and it is not 
necessarily deprived of its effect merely by the possible culpability of the 
individulas who may be the sufferers by the breach. The maxim ex turpi 
eausa non oritur actio is not a sufficient excuse for a man who acts in 
opposition to the provisions of a penal statute. If a man, for instance, 
gives a spurious sovereign to a person for losing a bet, and the latter sues 
the former, he cannot succeed for a breach of contract. 

In criminal cases the presumption of law is that the accused is innocent. 

The burden of proving every fact essential to bring 
Ills charge home to the aecused lies on the prosecu- 
tion. The evidence must be such as to exclude, to a 
1 Stephen’s History of Criminal Law of England, Vol. I. 

“ Nort: Q, p. 174. 
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moral certainty, every reasonable doubt of the guilt of the accused. 
The evidence of guilt must not be a mere balance of probabilities, but 
must satisfy the Court beyond reasonable doubt that the accused is 
guilty. In matters of doubt it is safer to acquit than to condemn, since 
it is better that several guilty persons should escape than one innocent 
person should suffer. Unbiassed moral conviction is no sufficient 
foundation for a verdict of guilty, unless it is based on substantial facts 
leading to no other reasonable eonclusion than that of guilt of the 
accused. No man can be convicted of an offence where the theory of 
his guilt is no more likely than the theory of his innocence. 

Under s. 105 of the Indian Evidence Aet it is incumbent on the accused 
to prove the existence (if any) of circumstances which bring the offence 
charged within any exception or proviso contained in the Penal Code, 
and the Court shall presume the absence of such circumstances , but if 
it is apparent from the evidence on the record, whether produced by the 
prosecution or defence, that a general exception would apply, then the 
presumption is removed and it is open to the Court to consider whether 
the evidence proves to the satisfaction of the Court that the accused 
comes within the exception. 

There is no limitation to prosecute a person for an offence. NuUutu 

Limitation tempus occurit regi (lapse of time does not bar the 

right of the Crown). And as a criminal trial is 
regarded as an action by the King, it may be brought at any time. It 
would be odious and fatal, says Bentham, to allow wickedness, after a 
certain time, to triumph over innocence. No treaty should be made 
with malefactors of that character. Let the avenging sword remain 
always hanging over their heads. The sight of a criminal in a peaceful 
enjoyment of the fruit of his crimes, protected by the laws he has violated 
is a consolation to evil-doers, an object of grief to men of virtue, a 
public insult to justice and to morals. The Roman law, however, laid 
down a prescription of twnety years for criminal offences as a rule. 
There is no period of limitation for offences which faU within the four 
corners of the Penal Code. 

The master is liable for the tortious acts of his servants done in the 
course of his employment and for the master’s bene- 
fit, but in criminal law he who does the act is liable 
except where a person who is not the doer abets or 
authorizes the act. There are, however, certain exceptions to this 
principle. 

1. Statutory liability. A statute may impose criminal liability upon 
the master as regards the acts or omissions of his servants. Licence cases 
form a class by themselves in which the master is generally held respon- 
sible. 

2. Public nuisance. The owner of works carried on for his profit by 

his agents is liable to be indicted for a public nuisance caused by acts of 
his agents in carrying on the works. u 
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• 8. Neglect of duty. If a person neglects the performance of an act 
which is likely to cause danger to others, and entrusts it to unskilful 
hands he will in certain cases be criminally liable. 

The following tabular statement gives an outline of the scheme of the 
Scheme. Indian Penal Code — 


1 . 

2 . 

8 . 

4 . 

6 . 

6 . 

7 . 

1 . 


a. 


3 . 


General Provisions. 

Territorial operation of the Code (c. I). 

General Explanations (e. 11). I 
Punishments (c. III). 

General Exceptions (c. IV). 

Abetment (e. V). 

Conspiracy (e. VA). 

Attempts (c. XXIII). 

specific Offences. 

Affecting the State . . f State (c. VI). 

\Army, Navy and Air Force (c. VII), 


Affecting the common weal 


Affecting the human body 


Affecting corporeal or incorporeal 
property 


Public tranquillity (c. VIII). 

{ conduct of (c. DC), 
contempt of au- 
thority of (e. X). 
Public justice (c. XI). 

Public health, safety, decency, and 
morals (c. XTV). 

Elections (c. IXA). 

Coin and Government Stamps (c. XII). 
Weights and Measures (c. XIII). 
Religion (c. XV). 

Contract of Service (c. XIX). 
Marriage (c. XX). 

'Homicide, murder, abetment of suicide, 
causing miscarriage, injuries to un- 
born children, exposure of infants, 
hurt (simple and grievous), wrongful 
. . restraint and confinement, criminal 
force, assault, kidnapping, abduction, 
slavery, selling or buying minor for 
prostitution, unla^vful labour, rape, 
unnatural offence (c. XVI). 
f Theft, extortion, robbery, dacoity, cri- 
‘ minal breach of trust, receiving sto- 
len property, cheating, fraudulent 
deeds and dispositions of property, 
mischief, criminal trespass, docu- 
ments (forgery), trade and property 
marks, currency and bank notes 
(c. XVII). 




fDefamation (c. XXI). 

S. Affecting reputation . . .< Intimidation, insult and annoyance 

[ (c. XXII). 

The Indian Penal Code came into operation on January 1, 1862. It 
Date and extent of effect throughout British India. For every 

operation. act or omission contrary to the provisions of the 

* Code a person is liable to punishment under it 
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(ss. 1 and 2). Every person is made liable to punishment under the 
Code without distinction of nation or rank. A foreigner, who enters the 
British territories and accepts the protection of British laws, virtually 
submits himself to their operation. The Penal Code does not exempt 
any one from the jurisdiction of criminal Courts, but the following are 
exceptions to this principle : — 

(1) The Sovereign. (4) Alien enemies. 

(2) Foreign Sovereigns. (5) Foreign army. .•» 

(3) Ambassadors. (6) Men-ot'-war. 

The Courts in British India are prohibited from issuing a process 
against the Governor General, the Governor of a Province, or the 
Secretary of State, or the Crown Representative. Similar immunity 
extends to the Chief Justices and Judges of the High Courts in British 
India. 


The territorial jurisdiction of ordinary criminal Courts will extend into 
, the sea as far as a cannon shot will reach, which is 

tion?™*””*' jurisdic- usually calculated to be a marine league, or three 
miles. The territories of a State include the portion 
of the sea lying along and washing its coast, commonly called the mari- 
time territory. 

Leading case : — ^R. v. Eastya Rama. 

An offence committed outside British India may, 
however, be tried as an offence committed in British 
India under the following circumstances : — 

].* By virtue of any Indian law (s. 3). 

2. When such offence is committed by 

(1) any native Indian subject of His Majesty; 

(2) any other British subject within the territories of any Native 
Prince or Chief in India; 

(3) any servant of the King, whether a British subject or not, 
within the territories of any Native Prince or Chief in India; 

(4.) any person on any ship or aircraft registered in British India 
wherever it may be (s. 4). 

Where an offence is committed beyond the limits of British India but 
the offender is found within its limits he may be 

(I) extradited; or (II) tried in British India. 


(1) The scene of offence may be — • 

^ . (1) a Native State in which the Government has 

Extradition. -A .... i * 

a Political Agent; or 

(2) a foreign independent State; or 

(3) some part of British Dominions. 

(1) If in a Native State any one of the offences described in the first 
schedule to the Indian Extradition Act is committed, the Political Agent 


may issue warrant to the District Magistrate, within whose jurisdiction 
the offender has escaped, for his arrest, provided he is not an European 
British subject. A requisition can also be made by any Nativ'e State to 
the Government for the surrender of an accused person. 
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(2) If there is a treaty with a foreign independent State or a State 
which comes within the purview of Extradition Acts of 1870 and 1873 
then the accused may be surrendered on requisition to the Government if 
the offence is of a non-political character. If the foreign State is not of 
the above description, then the offender will not be handed over. 

(3) An offender, who has committed treason or an offence punishable 
with rigorous imprisonment for a year or more, is liable to be apprehended 
and returned in the manner provided by the Fugitive Offenders Act, 
1881. 

(II) The Courts in India are empowered to try 

Intra-territorial trial, offences committed out of British India either on 
(A) Land, or (B) High Seas. 

(A) By virtue of ss. 3 and 4 of the Penal Code and s. 188 of the 

Criminal Procedure Code, local Courts can try 
offences committed outside British India, provided, 
if there is a Political Agent, for the territory in which the offence is 
committed, he certifies that the charge ought to be inquired 'into in 
British India. The High Courts, if empowered by the Governor 
General in Council, can try offences committed by the Christian subjects 
within the territory of a Native State. 

(B) The jurisdiction to try offences committed on the high seas is 

known as Admiralty jurisdiction. It is founded on 

High seas. Admiralty the princijile that a ship on the high seas is a floating 
junsdiotion. island belonging to the nation ■whose flag she is 

^ flying. 

It extends over — 

(1) Offences committed on British ships. Such offences may be 
committed — , 


(a) on the high seas or in rivers, below the bridges, where the tide 
ebbs and flows, and where great ships go; or 

(b) at a spot where the municipal authorities of a foreign country 
might exercise concurrent jurisdiction. 

(2) Offences committed on foreign ships in British territorial waters. 

(3) Pirates. 

The admiralty jurisdiction does not extend to any river, creek or port 
■within the body of a country. It extends to all persons, British subjects 
or foreigners, who happen to be on board such ships. With regard to 
sea-shore the ordinary criminal Courts and the Courts of Admiralty have 
alternate jurisdiction between high and low water mark. By virtue of 
the Admiralty Offences Act of 1849 and the Merchant Shipping Act of 
1894, offences on the high seas are triable in India by ordinary criminal 
Courts as if they were committed within the local jurisdiction of those 
Courts. Several statutes are passed conferring upon the Indian High 
Courts the same jurisdiction as is vested in the Admiralty Courts of 
England. This jurisdiction has also been conferred on mofussil Courts 
by the Merchant Shipping Act of 1894. 

The High Courts of Bombay, Calcutta and Madras have the same 
Admiralty jurisdiction as that of the late Supreme Courts. The 
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jurisdiction of the Supreme Courts.was that of -the Court of Admiralty 
in England as it stood in 1823. Under Act XVT of 1891, the High Courts 
•pf Benral, Madras and Bombay areuleclared to be’ Colonial Courts of 
Admiralty -within the meaning of statute 53 and 54 Vie. c. 27, and they 
now have the same jurisdiction as the Admiralty Courts of England. 
The offences which come within the Admiralty jurisdiction are defined 
by the Merchant Shipping Act, 1894. 

Admiralty jurisdiction was vested in the mofussil Courts by 12 & 13 
Vic. c. 96, and s. 686 of the Merchant Shipping Act. 

The procedure to be followed in a ease where an offence is committed 
on the high seas is the procedure laid down in the Criminal Procedure 
Code. Formerly, such an offence was punished as if it was committed in 
England. But now by virtue of 37 & 38 Vic. c. 27, the offender is lia- 
ble to such punishment as might have been inflicted upon him if the 
offence were committed in British India. If the offence is not punish- 
able by the Penal Code, the offender is liable to such punishment as shall 
corresppnd to the punishment to which he would be liable under the 
English law. Thus three conditions are essential ; — 

(1) The offence must be an offence under the English law. 

(2) The trial must be conducted under the Code of Criminal Pro- 
cedure. 

(3) The punishment must be regulated by the Penal Code. 

Leading cases : — R. v. Elmstone. 

R. v. Barton. 

R. V. Gunning. 

Indian Courts cannot try foreigners who are in India for offences com- 
mitted by them outside British India. 

Laws not aSeoted by The Code does not repeal, varj^ suspend or affect 
any provisions of — 

(1) statute 3 & 4 Will. IV, c. 85; 

(2) any subsequent .Vet of Parliament affecting the East India 
Company, or British India, or the inhabitants thereof; 

(3) any Act for punishing mutiny and desertion of officers, soldiers, 
sailors or airmen; 

(4) any special or local law (s. 5). 

An offence expressly made punishable by a special or local law will be 
punishable under the Code. But if the Legislature in framing the special 
or local law intended to exclude the operation of the Code, no prosecution 
under the Code would lie. However, a person cannot be punished both 
under the Code and the special law for the same offence. 

In Chapter II the leading terms used in the Code are defined and 
explained and the meanings thus announced are 
steadily adhered to throughout the subsequent 
Chapters. 

An act includes an illegal omission save where the contrary appears 
from the context. Where the causing of an effect is an offence if it is 
caused either by an act or by an omission, the causing of that effect 
partly by an act and partly by an omission is the same offence (s. 36). 
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When an offence is committed by several acts, each person intentionally 
committing one of those acts, either singly or jointly with others, 
commits the offence (s. 37). 

, . _ ^ Where a criminal act is committed iointlv by several 

Joint offenders. j.i_ .e n • • • i mi *^1 

persons the lollowmg principles will apply : — 

1. When the act is done in furtherance of the common intention of aM. 
each of such persons is liable for it in the same manner as if it were done 
by him alone (s. 34). 

Mere presence does not raise a presumption of complicity. A person 
not cognizant of the intention of his companion to commit murder is not 
liable, though he has joined his companion to do an unlawful act. 

2. When the act is only criminal by reason of its being done with a 
criminal knowledge or intention, each is liable only to the extent of his 
own knowledge or intention (s. 35). 

A person assisting the accused who actually performs the act must be 
shown to have the particular intent or knowledge. If an act which is an 
offence, without reference to any criminal knowledge or intention on the 
part of. the doer, is done by several persons, each of them is liable for 
the offence. 

8. Where several persons are engaged or concerned in the commission 
of a criminal act, they may be guilty of different offences by means of 
that act (s. 38). • ^ ^ 

Section 34 deals with acts done with a common intention, s. 38, with 
different intentions. 

Punishment. The punishments to which offenders are liable 

Chap. III. — •* 


1. Death (2) simple; 

2. Transportation. (3) solitary; 

3. Penal servitude. 3. Forfeiture of property. 

4. Imprisonment ; 6. Fine (s. 63). > 

(!) rigorous (i. e., with hard laboui); 

In addition to these there are punishments of whipping (Act IV of 
1909) and of detention in the reformatories of Borstal Schools in the case 
of juvenile offenders (Act VIII of 1897 and Bom. Act XVHI of 1929 and 
other local Acts). 

1. Sentence of death may be commuted without the consent of the 
offender by the Central Government or Provincial 
Government for any other punishment (s. 54). The 
punishment of death may be awarded in the following cases: — 

(1) Waging war against the King (s. 121). 


(2) Abetting mutiny actually committed (s. 132). 

(3) Giving or fabricating false evidence upon which an innocent 
person suffers death (s. 194). 

(4) Murder (s. 302). 

^5) Abetment of suicide of a minor, or an insane or an intoxicated 
persotfts'. 305),' ' • 

(6) Attempt to murder by a person under sentence of trapsportation, 
if hurt is caused (s. 307). 


(7) Dacoity accompanied with murder (s. 396). 
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Sentence of death must be awarded where a person 'who is under 
sentence of transportation for life commits murder (s. 303). 

2. The Provincial Government may commute, without the consent 

of the offender, a .sentence of transportation for life 

Trousportation. j. • ■ ^ ^ t j? l 

to imprisonment not exceeding fourteen years 
(s. 55). This does not affect the right of His Majesty the King-Emperor 
or the Governor General to grant pardons, reprieves, respites, or remis- 
sions of punishment (s. 55A). In calculating fractions, transportation 
for life is reckoned as equivalent to twenty years (s. 57). Offenders 
sentenced to transportation are dealt with in the same manner as if 
sentenced to rigorous imprisonment, until they are transported (s. 58). 

Where an offender is punishable with imprisonment for seven years or 
upwards, transportation for not less than seven years and not exceeding 
the term for which he is liable to imprisonment may be substituted 
(s. 59). This provision enables a Court to substitute a sentence of 
transportation for that of imprisonment. It does not give power to a 
Court which could not pass a sentence of imprisonment for seven years 
or upwards. Such sentence cannot be made up by amalgamating two 
or more sentences together. The punishment awarded for one offence 
alone must be imprisonment for seven years at least. This section does 
not apply to sentences under a special or local law. 

Transportation for life must be inflicted 

(1) for unlawful return from transportation (s. 226); and 

(2) for being a ‘thug’ (s. 311). 

3. Europeans and Americans committing offences punishable with 

transportation or with imprisonment for long terms 

cna lervT u c. Sentenced to penal servitude under the Penal 

Servitude Act (XXIV of 1855). But w'here such persons would, but for 
this Act, be liable to be transported for a term exceeding ten years 
(not life), they are liable to be kept in penal servitude for a term exceed- 
ing sewn years (s. 56). 

‘Penal servitude’ consists in keeping an offender in confinement and 
compelling him to hard labour. 

4. The maximum period of imprisonment is fourteen years (s. 55); 

and the lowest actually named for a given offence, 

mpnsonmen . misconduct by a drunken person, is tw'enty-four 

hours (s. 510); but the minimum is unlimited except in two cases : — 

(1) If at the time of committing robbery or dacoity the offender uses 
a deadly weapon or causes grievous hurt, or 

(2) if while committing this offence he is armed with a deadly 
weapon, he is punished w'ith imprisonment for not less than seven years 
(ss. 397 and 398). 

Sentence of imprisonment may be, in certain cases, wholly or partly 
rigorous or simple (s. 60). But in three cases the imprisonment must be 


rigorous : — 

(1) Giving or fabricating false evidence with intent to procure 
conviction of a capital offence (s. 194). 

( 2 ) Unlawful return from transportation (s. 226). * 
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(8) House-trespass to commit an offence punishable with death 

(8. 449). 

There are twelve offences that are punishable with simple imprison- 
ment only : see pages 33, 34. 

Solitary confinement may be inflicted for offences punishable with 
rigorous imprisonment. The offender may be kept 
Solitary co nement. solitary Confinement for any portion or portions 
of his term of imprisonment, not exceeding three months in the whole. 
But the solitary confinement must not exceed — 
one month, if the term of imprisonment does not exceed six months; 
two months, if the term of imprisonment exceed six months but does 
not exceed one year; 

three months, if the term of imprisonment exceeds one year (s.73). 
In executing a sentence of solitary confinement, such confinement 
must not exceed fourteen days at a time, with intervals between the 
periods of solitary confinement of not less duration than such period: 
and when the imprisonment awarded exceeds three months, the Solitary 
confinement must not exceed seven days in any one month of the whole 
imprisonment awarded with intervals between the periods of solitary 
confinement of not less duration than such period(s. 74), 

A sentence of solitarj’' confinement for more than three months cannot 
be passed even if a person is convicted at one trial of more than one 
offence. Such confinement is awarded for offences under the Code only. 
Even then it cannot be awarded where imprisonment is not part of the 
sentence or where the imprisonment is in lieu of fine. It may be awarded 
in a summary trial. Solitary confinement must be imposed at intervals. 
A sentence inflicting solitary confinement for the whole imprisonment is 
illegal, though not more than fourteen days is awarded. 

5. The punishment of forfeiture of the property of the offender is now 

Forfeiture. abolished except in the following cases : — 

(1) Where a person commits depredation on the territories of any 
power at peace with the King-Emperor, he is liable, in addition to other 
punishments, to forfeiture of any property used, or intended to be used, 
in such depredation, or acquired thereby (s, 126). 

(2) Where a person receives property taken as above mentioned or in 
waging war against any Asiatic Power at peace with the King-Emperor, 
he is liable to forfeit such property (s. 127). 

(3) A public servant, who improperly purchases property, which, by 
virtue of his office, he is legally prohibited from purchasing, forfeits-such 
property (s. 169). 

6. Fine is aw'arded as a sentence by itself in the following cases : — 

(1) A person, in charge of a merchant vessel, negligently allowing a 

Fine. deserter from the Army, Navy or Air Force to obtain 

concealment in such vessel is liable to a fine not exceeding Rs. 500 
(8. 137). 

(2) The owner or occupier of land, on which a riot or an unlawful 
assembly is held, and any person having or claiming any interest in such 
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land, and not using all lawful means to prevent such riot or unlawful 
assembly, is punishable with fine not exceeding Rs. 1,000 (s. 154). 

(3) The person for whose benefit a riot has been committed not 
having duly endeavoured to prevent it (s. 155). 

(4) The agent or manager of such person under like circumstances 
(8. 156). 

(5) Illegal payments in connection wth an election (s. 171H). 

(6) Failure to keep election accounts (s. 1711). 

(7) Voluntarily vitiating the atmosphere so as to render it noxious to 
the public health is punishable with fine of Rs. 500 (s. 278). 

(8) Obstructing a public way or line of navigation is punishable with 
fine not exceeding Rs. 200 (s. 283). 

■ (9) Committing of public nuisance not otherwise punishable is 
punishable with fine not exceeding Rs. 200 (s. 290). 

(10) Whoever publishes any proposal to pay any sum, or to deliver 
any goods, or to do or forbear doing anything for the benefit of any 
person, ' on any event or contingency relative or applicable to the 
drawing of a ticket, lot, number, or figure, in any such lottery, not being 
a State lottery or a lottery authorised by the Provincial Government, 
is punished with fine not exceeding Rs. 1,000 (s. 294A). 

The following provisions regulate the character 
(auiTof duration of the sentence of imprisonment in 

default of payment of fine : — 

Where an offender is sentenced to a fine, the Court may direct that the 
offender shall in default of payment suffer a term of imprisonment, which 
imprisonment may be in excess of any other imprisonment to which he 
may have been sentenced for the offence, or to which he may be liable 
under a commutation of sentence (s. 64). 

If the offence be punishable with imprisonment as well as fine such 
imprisonment must not exceed one-fourth of the term of imprisonment 
which is the maximum fixed for the offence (s. 65); such extra imprison- 
ment may be of any description to which the offender might have been 
sentenced for- the offence (s. 66). 

When the offence is punishable with fine only such imprisonment must 
not exceed 

two months when the amount of the fine does not exceed fifty rupees; 

four months when the amount does not exceed one hundred rupees, 
and for 

any term not exceeding six months in any other case (s. 67). 

The imprisonment in such cases must be simple only. 

Such imprisonment terminates 

(1) upon payment of the fine (s. 68); or 

(2) before the expiration of the term of imprisonment fixed in default 
of payment, if such a proportion of the fine be paid, or levied, that the 
term of imprisonment suffered in default of payment is not less than 
proportional to the part of the fine still unpaid (s. 69). 

Fine may be levied within six years, or at any time during the term of 
imprisonment if it be longer than six years, and the death of the offender 
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does not discharge from the liability any property which would, after his 
death, be legally liable for his debts (s. 70). 

An offender who has undergone full term of imprisonment inflicted 
in default of payment of fine is still liable for the amount of fine. The 
Bombay High Court has laid down that movable property of the offender 
can alone be distrained and sold for the recovery of fine. But the 
Calcutta High Court has held that a suit can be brought to recover fine 
by the sale of immovable property of the offender. 


lapping 


The punishment of whipping (Whipping Act IV of 1909) is an 
alternative or additional punishment for certain 
offences. 


The Government may commute a sentence of 
^on>mutationofs.n. " punishment; 

(2) transportation for life, for imprisonment for not more than 
fourteen years (ss. 54, 55); 

(3) transportation, for penal servitude in the case of Europeans or 
Americans (s. 56); 

(4) imprisonment, for transportation where the imprisonment 
awarded is for seven years or more (s. 59). 

' The Government may commute without the offender’s consent 
sentences in cases of death and transportation for life. 

(1) Where an offence is made up of parts, each of 

Limit of punishment which Constitutes an offence, the offender is not 
several offences. punished for more than one offence imless expressly 

provided. • 

(2) Where an offence falls within two or more separate definitions of 
offences; or where several acts of which one or more than one would, by 
itself or themselves, constitute an offence, constitute when combined a* 
different offence, the offender is not punished with a more severe punish- 
ment than the Court which tries him could award for any one of such 
offences (s. 7l). 

The combination of section 235, Criminal Procedure Code, with this 
section results in four propositions enumerated at pp. 41,' 42. 

Where it is doubtful of which of the several offences a person is guilty. 

Doubt aa to nature ^e is punished for the offence for which the lowest 
of offence. imprisonment is provided (s. 72). 

A person convicted (a) by a British Indian Court, or (&) by a Court 
in any Indian State acting under the authority of the Central Govern- 
ment or the Crown Representative of an offence 

(a) relating to Coin and • Government Stamps 

Previous conviction. vtt\ 

(L/h. All), or 


(6) against property (Ch. XVII) 

punishable with imprisonment for a term of three years or upwards 
shall be subject to transportation for life, or to imprisonment for ten 
years, if he is again guilty of any offence punishable under either of those 
Chapters with like imprisonment for the like term (s. 75). 

The offender i£ subject to increased punishment on the ground that 
the punishment undergone has had no effect in preventing a repetition 



TOE INOIAX PBHAI, COCE. 


of tile crime. Tlie subsequent offence must also be prausbable with 
not less than three years’ imprisonment. If the subsequent offence is 
conurtittcd by a person prti kmsly to his being convicted of the first 
offence he cannot be subjected to enhanced punishment. Attempts 
not .specificalfy made offences within Chapters XII and XVII are not 
go’/erned by this provision. The previous conviction of an accused for 
aa offence under these Cliapiters cannot he taken into consideration at a 
!)ufa-.equent conviction for abetment of an offence under those Chapters. 

CrfTpfj.!! ExeepOims. ^be foHow'ing acts are not offences under the 
Ojajj. 1 %', Code ; — 

1. Act of a person bound by law to do a certain thing (s. 76). 

'J. Act of a Judge acting judielalfy (s. 77). 

8, Act done pursuant to an order or a judgment of a Court (s. 78). 

4, Act of a jierson justified, or believing himself justified, by law 
(8. 79), 

5, Act caused by accident (s, 80). 

<5, Aft likely to cause harm done without criminal intent to prevent 
other barm (b. 81). 

7. Act of a child under 7 years (s. 82). 

8. Act of a ciiild above 7 and under 12 years but of immature under- 
standing (s. 83). 

Act of a person of unsound mind (s. 84). 

10. Act of an intoxicated person (s. 85). 

11. Act not known to be likely to cause death or grievous hurt done 
by consent of the sufferer (s. 87). 

12. ‘ Act not intended to cause death done by consent of the sufferer 
(8, 88). 

18. Act done in good faith for the benefit of a child or an insane 
'ficrson or by the consent of the guardian (s. -89). 

14. Act done in good faith for the benefit of a person without consent 
(8. 92). 

15. Communication made in good faith to a person for^.his benefit 

(8. 93). i . 

10, Act done under threat of death (s. 94). * 

17. Acts causing slight harm (s. 95), 

18. Acts done in private defence (ss. 96-106). 

1, Act done by a person bound, or by mistake of fact believing 
biniself bound, by law (s. 76). 

The maxim respondeat supnior has no application to cases where an 
offence is I'onimitted by a subordinate official acting under the orders of 
his ,su]icrior. The official is bound to exercise his own judgment and 
unless tlic actual circumstances are of such a character that he may 
have reasonably entertained the belief that the order was one which he 
was Ixnind to obey, he will be responsible for his act. 
f Leading cases : — R. v. LatUkhan. 

2, Act of a Judge when acting judicially in the exercise of any power 
which is, or which in good faith heTielieves to be, given to him by law 
(8. 77). 
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A Judge will be protected wliere lie is acting judicially and not 
ministerially. If he act wiihoxit jurisdiction and without good faith lie 
would he responsible. 

3. Act done pursuant to the judgment or order of a Court of Justice 
while such judgment or order remains in force, and the person doing the 
act in good faith believes that the Court has jurisdiction although it has 
not (s. 78). This section differs from the preceding section on the 
question of jurisdiction. It protects olTicers acting under the authority 
of a judgment or order of a Court even though the Court has Jio jurisdic- 
tion jirovided the ofliccr believed hi good faith that the Court had 
jurisdiction. 

4. Act done by a person iustilied by law, or who by reason of a mis- 
take of fact, and not by reason of a mistake of law, in good faith believes 
himself to be justified by law to do it (s. 79). 

Mistake is a slip made by chance. It is not mere forgetfulness. 
Under ss. 70 and 79 it should be one of fact and not of law. An honest 
and reasonable belief in the existence of cireuinstaiices, which, “if true, 
would make the act for which a prisonor is indicted an innoceiit act, is a 
good defence. An alleged offender is deemed to have acted under that 
state of facts which he. in good faith and on reasonable grounds, believed 
to exist when he did the act alleged to be an offence, fgnoraniia facti 
doth excuse, for such an ignorance many times makes the act itself 
morally involuntary. Eut if an act is clearly a wrong in itself, and a 
person, under a mistaken impression as to facts which render it criminal, 
commits the act, then he is guilty of an, offence. 

Alistakc of law is no defence. Because every person of the age of 
discretion is bound to know the law, anti presumed so to do. If a person 
infringes the statute law of the country through ignorance or carelessness 
he abides by the conscciucnces of his error. The maxim ignorantia juris 
non exousat admits of no exception in its application to criminal offences. 
Even a foreigner who cannot reasonably be supposed in fact to know 
the law of die land is not exempted. Similarly, ignorance of a statute 
newly pas^d will not save a person from punishment. 

Leading resrs: — R. v. Prince. 

R. V. Tolson. 

R. V. Esop. 

Bhawoo V. Mulji. 

iMayne deduces the following live rules, showing the e.xtcnt to which 
ignorance of an essential fact may be pleaded as a elefencc, from the 
judgments in Prince's case. 

(aj IVhere an act is in itself plainly criminal, and is more severely 
pumshable if certain circumstances co-exist, ignorance of the existence 
of such circumstances is no answer to a charge for the aggravated offence. 

(fi) Where an act is jjriina J'acie innocent and proper, unless certain 
circumstances co-e.xist, then ignorance of .such circumstances is an 
answer to the charge. 

(c) Ei’cn in the last named case, the state of the defendant's mind 
must amount to absolute ignorance of the existence of the circumstance 
which alters the*character of the act, or to a belief in its non-existence. 

I. r. c.— an 
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(d) Where an act which is itself OTong is, under certain circumstan- 
ces, criminal, a person who does the wrong act cannot set up as a defence 
that he was ignorant of the facts which turned the wrong into a crime. 

(«) Where a statute makes it penal to do an act under certain cir- 
cumstances, it is a question upon the wording and object of the particular 
statute whether the responsibility of ascertaining that the circumstances 
exist is thrown upon the person who does the act or not. In the former 
case his knowledge is immaterial. 

5. Aeeident. This must have been caused 

( 1 ) without criminal knowledge or intention, 

( 2 ) in the doing of a lawful act, 

(i) in a lawful manner, 

(ii) by lawful means, and 

(iii) with proper care and caution (s. 80). 

An ‘accident’ is something that happens out of the ordinary course 
of things. 

6 . Act done with the knowledge that it is likely to cause harm but 
done in good faith and without any criminal intention to cause harm, for 
the purpose of preventing, or avoiding, other harm to person or property 
(S.81). 

It is a maxim of the English law that aclus non f mil reum, nisi mens 
sit rea (the intent and act must both concur to constitute a crime.) A 
crime is not committed if the mind of the person doing the act in question 
be innocent. The above maxim has undergone a modification owing to 
the greater precision of modern statutes. Crimes are now more 
accurately defined by statutes than before. It has become necessary 
to look at the object of each Act that is under consideration to see 
whether and how far knowledge is of the essence of the offences created. 
Inbhree cases mens rea is not an essential ingredient in an offence : 

( 1 ) cases not criminal in real sense, but which, in the public interest, 
are prohibited undei’ a penalty ; 

( 2 ) public nuisances ; and 

(3) cases criminal in form but which are only a summary mode of 
enforcing a civil right. 

The above maxim has little application to offences under the Penal 
Code because the definitions of various offences expressly contain an 
ingredient as to the state of mind of the accused. Under the Code, 
therefore, mens rea will mean one thing or another according to a parti ■ 
cular offence. The guilty mind may be a dishonest mind, or a fraudu- 
lent mind, or a rash or negligent mind, and so forth. 

It may be observed that criminal law has nothing to do with motives 
of offenders. Intention is quite different from motive. A person may 
do an act with a very high and laudable motive but if his act amount 
to a crime he will be guilty. Where some Hindus removed cows from 
the possession of some Mahomedans to prevent the 90 WS from being 
slaughtered, they were held guilty of theft. 
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Whether a person can for self-preservation inflict harm on others is 
discussed at p^i. 55, 56. Such acts will not exempt the offender from 
the lull severity of law. It is murder to kill another to save one’s 
own life. 

Leading case : — R. v. Dudley (or Mignonette case). 

7. Act done by a child under seven years (s. 82); or by a child above 
seven and under twelve years, who has not attained suffieient maturity 
of understanding to judge of the nature and consequences of his con- 
duct (s. 83). 

According to English law an infant between the age of seven and 
fourteen is presumed to be doli incapax. A boy of fourteen is presumed 
to be physically incapable of committing rape. 

8. Act done by a person who, at the time of doing it, by reason of 
unsoundness of mind, is. 

(1) incapable of knowing the nature of the act, or 

(2) that he is doing what is either wrong or contrary to law 

{S.84). , . ‘ 

The ‘unsoundness of mind’ may be temporary or permanent, natural 
or supervening. But it must affect the cognitive faculties of the mind. 
If the offender is conscious that the act was contrary to law and one 
which he ought not to do, he is punishable. The act to be not punish- 
able must be such as would have been excused by law, if the facts had 
been as the person of unsound mind supposed. 

Leading cases : — R. v. M’Naughton. 

R. V. Lakshman. , 

R. V. Sakharam. 

The doctrine of irresistible criminal impulse has not been accepted 
by the Calcutta High Court. 

9. Act done by a person who, at the time of doing it, by reason of 
intoxication, is 

(1) ‘incapable of knowing the nature of the act ; or • 

(2) that he is doing what is either wrong or contrary to law ; 

(3) provided that the thing which intoxicated him was administer- 
ed to him without his knowledge or against his will (s. 85). 

If an intoxicated person commits an offence requiring a particular 
intent or knowledge, he is dealt with as if he had that intent or know- 
ledge, unless the thing which intoxicated him was administered to 
him without his knowledge or against his will (s. 86). 

Drunkenness is one thing and disease to which it leads is a different 
thing. If a man by drunkenness bring on a state of disease which 
causes such a degree of madness, even for a time, which would relieve 
him of responsibility if it had been caused in any other way, then he 
would not be criminally responsible. 

10. Act not intended, and not known, to be likely to cause death 
or grievous hurt, done by consent of the person, above eighteen years, 
to whom harm is caused (s. 87). 

Ordinary games, such as fencing, boxing, football and the like are 
protected by tliis section. 
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11. Act not intended, and not known, to be likely to cause death, 
done in good faith by consent of the person to whom harm is caused 
for liis benefit (s. 88). 

Surgical operations ai'e protected under this section. 

12. Act done in good faith for the benefit of a person under twelve 
years, or of an insane person, by or by the consent of his guardian, 
i'bis e.xception does not extend to — ■ 

(1) Intentional causing, or attempting to cause, death. 

(2) The doing of anjdhing which the doer knows to be likely to 
cause death, except to prevent death or grievous hurt, or to cure auv 
grievous disease or infirmity. 

(3) Voluntary causing, or attempting to cause, grievous hint 
(except as above). 

(4) The abetment of any offence, to the committing of which it 
would not extend (s. 89). 

A consent to be a true one must not have been given — • 

(1) Jty a person under' 

fear of injury, and the person obtaining the consent 

(2) by a person under ^knows or has reason to believe this ; 

a misconception 

of fact, 

(3) by a person of un-^ and who is unable to understand the- 

sound mind, I nature and consequence of that to which 

(4) by a person who is (he gives Iiis consent ; 

,, intoxicated, J 

(5) by a person under twelve years of age (s. 90). 

An honest misconception by both the parties, however, does not in- 
validate the consent. 

Sections 87, 88 and 89 do not extend to acts which are offences in- 
dependently of any harm which they may cause to the person giving 
the consent (s 91), e.g., causing miscarriage, public nuisance, offences 
against public safety, etc. 

13. Act done in good faith for the benefit of a person, even -without 
consent, if it is impossible for him to give consent, or is incapable of 
giving it, and there is no guardian from whom it is possible to obtain 
it in time for the thing to be done -with benefit (s 92). This exception 
Ls subject to the same provisos as s. 89, with the difference that it will 
not extend to causing hurt except to prevent death or hurt. 

14. A communication made in good faith, although causing harm 
to the person to whom it is made, if it is for his benefit (s. 93), e.g., 
communication in good faith by a surgeon to a patient that in his opinion 
he cannot live. 

15. Act [except (a) murder, and (b) offence against the State punish- 
able with death] done under threats which, at the time of doing it, 
reasonably cause the apprehension of instant death ; provided the 
doer did not of his own accord, or from an apprehension of harm short 
of death, place himself in the situation by which he became subject to 
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■such constraint (s. 94) Feat of grievous hurt is not a sulTicient 
justificatibn. Mere menace of future deatli wiJJ not be sufficient. 

No one can plead the excuse of necessity or compulsion as a defence 
to an act otherwise penal except as provided by this section. 


Leading cases : — R. v. Deoji, 

R. V. Latlfkhan. 
R. V. Maganlal. 


The Penal Code does not recognize the archaic English doctrine of 
marital compulsion. 

16. Act causing such a slight harm that no person of ordinary sense 
and temper would complain of it (s. 95). 

This section deals with those cases which come within the letter of 
the penal law but not within its spirit. - It is based on the maxim 
de minimis non curat lex (the law does not take account of trifles). 

17. Act done in exercise of the right of private defence (s. 96). 

Every person has a right, subject to certain re- 

x'flToLC C101 cl1G6« I * I * * ^ ^ ^ 

strictions, to detend — 

(1) His own body and the body of any other person against any 
offence affecting the human body. 

(2) The property, whether movable or immovable, of himself or 
of any other person, against any act, which is an offence falling under 
the definition of theft, robbery, mischief, or criminal trespass, or which 
is an attempt to commit any of such offences (s. 97). 

(3) Against an act, rvhich rvould otherwise be a certain offence, 
but is not that offence, by reason of the doer being of unsound rrrind, 
a minor, an intoxicated person, or a person acting under a misconcep- 
tion of fact (s. 98). 


Exceptions to the Tlicic is no right of private defence against the 
riaht of defence. following actS : 

(1) An act which docs not reasonably cause apprehension of death 
or of grievous hurt, if done, or attempted to be done, by a public ser- 
smnt acting in good faith under colour of his office, though that act 
may not be strictly justifiable by law. 

(2) Same as above if done by the direction of a public servant. 

(3) Cases in which there is time to have recourse to the protection 
of public authorities (s. 99). 

The right of defence does not extend to the inflicting of more harm 
than it is necessary to inflict for the purpose of defence (ibid). 

The right of private defence of the body extends to the causing of 
, , , death or any other harm to the assailant under the 

c ence o o y. following circumstances : — 

(1) An assault causing reasonable apprehension of death. 

In this case if the defender be so situated that he cannot exercise 
the right without risk of harm to an innocent person, he may even run 
that risk (s. 106). 

(21 An assault causing reasonable apprehension of grievous hurt. 

( 8) An assautt with the intention of committing rape. 
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(4) An assault nnth the intention of gratifying unnatural lust, 

(5) An assault with the intention of kidnapping or abducting. 

(6l An assault with the intention of wrongfully confining a person 
under circumstances which may cause him to apprehend that he will 
he unable to have recourse to the public authorities for his release 
(s. 100b 


Subject to the above restrictions, the right of private defence of body 
extends to the causing of any harm short of death (s 101 ). 

It commences as soon as a reasonable apprehension of danger to the 
body arises from an attempt or threat to commit the offence, though 
the offence may not have been committed ; and it continues as long as 
such apprehension of danger to the body. continues (s. 102). 

The right of private defiyice of property extends to the causing of 
death or any other harm to the assailant under 
the following circumstances : — 


Defence of property. 


(1) Robbery. 

( 2 ) House-breaking by night. 

(3) Mischief by lire to building, tent, or vessel, used as human dwcl- 
ling.or for custody of property. 

(4) Theft, mischief, or house-trespass, reasonably causing the appre- 
hension of death or grievous hurt (s. 103). 

Subject to the above restrictions, the right of private defence of 
property extends to the causing of any harm short of death (s, 104). 
It commences when a reasonable apprehension of danger to the property 
comgiences and continues against — 

(1) Theft, till 

(«) the offender has effected his retreat with the property, or 
(h) the assistance of the public authorities is obtained, or 
(c) the property has been recovered. 

(2) Robbery, as long as 

(a) the offender causes or attempts to cause to any person death, 

or hurt, or wrongful restraint, or 

(b) the 'fear of instant death, or of instant hurt, or of instant 

personal restraint continues. 

(3) Criminal trespass or mischief, as long as the offender continues 

in the commission of criminal trespass or mischief. 

(4) House-breaking by night, as long as the house-trespass, which 

has been begun by such house-breaking, continues (s. 105) 


Abetment. There are three kinds of abetment dealt with in 

‘-'•'“P- V- the Code. A person abets the doing of a thing, who 

(1) instigates any person to do that thing,; or 

(2) engages with one or more other person or persons, in any con- 
spiracy for the doing of that thing, if an act or illegal omission takes 
place in pursuance of the consiiiracy and in order to the doing of that 
thing ; or 

(3) intentionally aids, by any act or illegal omission, the doing of 
that thins;. 
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A person who, by wilful misrepresentation, or by wilful concealment 
of a Biaterial fact \shieh be is bound to disclose, voluntarily causes or 
procures, or attempts to cause or procure, a tiring to be done, is said 
to instigate the doing of that thing (s. 107). 

An abettor is a person who abets 

(c) the commission of .an offence, or 

(b) the commission of an .act which would be an oITence, if committed 
by a person capable by law of committing an offence, with the .same 
intention or knowledge as that of the abettor (s. 108). 

It should be noted that — 

(1) Abetment of an illegal omission may .amount to .an offence 
{ib., Expln. 1). 

(2) ^ It is not necessary that the act abetted should be committed 
(ib., Expln. 2). 

(3) The person abetted need not be oap.sblc of eoihniitting an 
offence, nor have airy guilty intention or knowledge (ib., Expln. 3). 

(4) The abetment of an abetment is an offence (ib., Ex]rhr. 4). 

(5) It is not necessary in abetment by coirsjrivacy that the abettor 
should concert the offence with the person abetted (ib., Expln. 5)- 

(6) A person will be guilty of abetment who abets the commission 
of any act xcitJiout and beyond British India which would constitute 
an offence if committed in British India (s. 108A). 

If the act abetted is committed but no express provision is made 
for its punishment, then it shall be punished with the punishment 
provided for the offence abetted (s. 109). 

If a person abetted does the act with a different intenfion or know- 
ledge from that of the abettor, the latter will be imnislied as if the act 
had been done with his intention or knowledge (s. 110), The liability 
of the person abetted is not affected by this section. 

If the act done is different from the one abetted the abettor is still 
liable for it, if it is a probable consequence of the abetment, and com- 
mitted under the influence of the abetment (s. 111). The liability is 
the same where the effect produced is different from that intended by 
the abettor (s. 113). 

The abettor is liable to cnmulative punishment for the act abetted 
and for the act done if the latter is a distinct offence (s. 112). 

If the abettor is present when the offence abetted is committed, he is 
deemed to have committed such act or offence (s. 114). 

jMerc presence will not render a person liable. He must be sufficiently 
near to give assistance, and he must participate iu the act, no matter 
whether he is an eyewitness to the transaction or not. Presence dur- 
ing the whole transaction is not necessary (ibid). 

If an offence punishable witli dcatli or transportation is abetted and 
no express provision is made for the punishment of such abetment, 
then the offender will be punished with imprisonment extending to 
seven years if the offence is not committed ; but if an act causing harm 
is done in consequence, the inrpvisoiiirrcnt shall be extended to fourteen 
years (s. 115). Jf in such case the offence is punishable with imprison- 
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mciit. then the ofTeuder is punisliable with imprisonment which may 
extend to onc-fourtli part of the longest term jjroeided for that offence 
(s. 116). If in the above case the abettor or person abetted be a public 
servant whose duty it is to prevent such offence, the imprisonment 
may extend to one-half of the longest term provided for the offence 
{ibid). 

Abetting commission of an offence by the public or by more than 
ten persons is punishable with imprisonment extending to three x'ears 

(s. 117). 

There are three sections which punish concealment of a design to 
commit offences by persons other than the accused, viz., ss. 118, 111) 
and 120. 

Aeeording to English law criminals are divided into four classes : — 

(1) Principal in the lirst degree : one who is the actual perpetrator 
of the crime. 

(2) Principal in the second degree: one by whom the actual per- 
petratoj' of the crime is aided and abetted at the very time when it is 
committed. 

(3) Accessory before the fact: one who being absent at the time 
when the felony is eonunitted, yet procures, commsels, commands, or 
abets anotlier to commit a felony. 

(•I) Accessory after the fact : one who, knowing a felony to have 
lieen committed by another, receives, relieves, comforts, assists, bar- 
iiours, or maintains, the felon. There is no distinction between 'prin- 
cipal ill the first degree’ and ‘principal in the second degree’ in the 
Coda. 'Accessory after the fact’ is treated in scattered sections. Sec 
jirovisions relating to harbouring, ss. 52A. 130, 136, 187, 157, 21'2, 
210. 

Criminal conspiracy is now made a substantive offence under the 

Criminal conspiracy. hitlicrto punishable only as a species 

Chap, v-v abetment. It arises when two or more persons 

agree to do or cause to be done — ■ 

(«) an illegal act ; or 

(6) an act'which is not illegal by illegal means. 

Such au agreement may be to commit an offence. But if it is not, 
it is necessary that some overt act besides tlic agreement is done by 
one or more jiarties to such agreement in pursuance thereof (s. 120Aj. 
If the offence eons])ircd to is punishable with death, transjiortatiou 
or rigorous imiirisonmciil for two years or ujnvards, the offender is 
imnishable as an abettor : but in any other ease, he is liable to be 
punished with rigorous imprisonment for six months, or fine, or both 
(s. 120B). 

osences against t h e OffcHces agaiiist tlic State iiiav be classified as 

State. « ° 

Chap \l. Iollo-\VS : 

I. war against the King. IV. V'aging M*ar against a Power at 

II. Assaulting high onioers. peace with the King. 

III. Sedition. V. Permiting or aiding the escape of 

a State prisoher. 
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' I. Waging war against the King. 

1. Waging or attempting to wage war, or abetting waging of war 

(s. 121). 

2. Conspiring to commit, within or without British India, offences 
punishable by s. 121 (s. 121 A). 

3. Collecting men, arms, or ammunition, or making any other 
preparation with a view to waging such war (s. 122). 

4. Concealing with intent to facilitate a design to wage such war 
by any act or illegal omission (s. 123) 

'II. Assaulting Governor-General, or Governor of any Province, or 
a member of the Council of the Governor-General of India with intent 
to compel or restrain the exercise of any lawful power (s. 124). 

Sedition. III. A person commits sedition who, 

O) by words (spoken or written), or by visible representation, 

(2) brings or attempts to bring into hatred or contempt, or excites 
or attempts to excite disaffection towards 

(3) His Majesty or the Government established by law in 'British 
India or British Burma, or the Crown Representative (s. 124A). 

It should be noted that — 

(1) ‘Disaffection’ includes disloyalty and feelings of enmity (ib., 
Expln. 1). 

(2) Comments expressing disapprobation of the measures of Govern- 
ment to obtain their alteration, without exciting hatred, contempt, 
or disaffection, do not constitute this offence {ib., Exphi. 2). 

(3) Comments expressing disapprobation of the administrati'S'^e 
action of Government, without exciting hatred, contempt or disaffec- 
tion, do not constitue this offence (ib., Expln. 3). 

Any one who uses in any way words or printed matter for the pur- 
jiose of exciting disafl'cction, be he the wi'itcr of those words or not, 
IS liable. Publication of some kind is necessary. The successfizl 
■exciting of feelings of disaffection is placed on the same footing as the 
unsuccessful attempt to excite them. 

The law does not excuse the publication in newspapers of seditious 
ivriting copied from other papers. The editor of a paper is liable for 
seditious letters appearing in the jraper. 

Leading cases ; — R. v. Bal Gangadhar Tifak. 

R. V. Jogendra Chandra Bose. 

(or Bangobasi case). 

IV. Waging war against a Power at peace with the King. 

1. Waging, attempting to wage, or abetting the waging of such 
war against the Government of any Asiatic Power at peace with the 
King (s. 125). 

2. Committmg, or preparing to commit, depredation on the terri- 
tories of any Power at peace with the King (s. 126). 

3. Receiving any property, knowing the same to hai'c been taken 
in the commission of any of the offences mentioned in the tivo last 
preceding sectiofis (s. 127). 
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V. Permitting or aiding the escape of a State prisoner. 

1. Public servant voluntarily allowing a prisoner of State or wav, 
in his custody, to escape (s. 128). 

2. Public servant negligently suffering a prisoner of State or w'av, 
in his custody, to escape (s. 129). 

3. Aiding the escape, or rescuing, or attempting to rescue or harbouv- 
ing, or concealing or resisting the recapture, of such prisoner (s. 130). 

No person, subject to Articles of War, is subject to punishment 
Army Navy & Air ^^^er this Code for any offence relating to the Army, 
Force offences. Chap. Navy and Air Force defined in this Chapter (s. 139). 

This Chapter is framed in order that persons, not 
military, who abet a breach of military discipline, should not be liable- 
under the military penal law but under the Code. 

The following ofences relating to the Army, Navy and Air Force 
find place in the Code : — 

1. Abetting mutiny, or attempting to seduce any officer, sailor, 
soldier «r airman, from his allegiance or duty (s. 131). 

2. Abetment of mutinv, if mutiny is committed in consequence 

(s. 132). 

3. Abetment of such an assault by an officer, soldier, sailor, or 
airman, on his superior officer, when in the e.vecution of his office 
(s. 133). 

4. Abetment of such an assault if the assault is committed (s. 134). 

5. Abetment of the desertion of an officer, soldier, sailor, or airman 
(s. 135). 

6. Knowingly harbouring a deserter (s. 136). 

7 . Deserter from Army, Navy or Air Force of the King concealed 
on board a merchant vessel through negligence of master or person in 
charge of the vessel thougli he is ignorant of such concealment (s. 137). 

8. Abetment of act of insubordination by an officer, soldier, sailor 
or airman, -the act abetted being actually committed in consequence 
of the abetment (s. 138). 

9. Wearing the garb, or carrying any token resembling any garb 
or token used by a soldier, sailor or airman with the intention that 
it may be belieVed that the wearer is a soldier, sailor or airman (s. 140). 
The gist of the offence is the intention of the accused. Merely wearing 
a soldier’s dress without the specific intention is no offence, e.g., actor-, 
put on soldier’s garb wliile acting on the stage. 

There are six sections in the Code dealing with false personation— 

1. Personation of a soldier (s. 140). 

2. Personation of a public servant (s. 170). 

3. Wearing the garb or carrying the token used by a public servant 

(s. 171). 

4. Personation of a voter at an election (s. 171D). 

5. Personation for the purpose of an act or proceeding in a suit or 
prosecution (s. 205). 

6. Personation of a juror or assessor (s. 229). 
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Offences against public tranquillity hold a middle place between 
the State offences on the one hand and crimes 
-Pobiie troquUHty. against pcrson and property on the other. They 
’ are four : 

I. Unla^vful assembly. III. Promoting enmity between diff- 

n. Rioting. erent classes. 

IV. Affray. 

I. All ‘unlawful' assembly’ is an assembly of 

Unlawful assembly. more persons, if their common object is 

1. To overawe by criminal force 

(o) tbe Central Government, or 
\b) The Provincial Government, or 

(c) the Legislature, or 

(d) any public servant in the exercise of lawful power, 

2. To resist the execution of law or legal process. 

3. To commit mischief, criminal trespass, or other offences. 

4. By criminal force 

(a) to take or obtain possession of any property, or 
\b) to deprive any person of any incorporeal right, or 
(c) to enforce any right or supposed right. 

5. By criminal force to compel any person 

(а) to do what he is not legally bound to do, or 

(б) to omit what he is legally entitled to do (s. 141) 

[six months, or fine, or both. If armed with a deadly weapon, twer 
years, or fine, or both (ss. 143, 144)]. 

The assembly must eoqsist of five or more persons. It is immaterial 
whether the common object is in their minds when they come together, 
or whether it ocem's to them afterwards. There must be some present 
and immediate purpose of carrying into effect the common object. 
A meeting for deliberation only is not an unlawful assembly. Persons 
maintaining their own right or supposed right against the aggression 
of other people do not commit this offence. 

An assembly not unlawful when it assembled may subsequently 
become an unlawful one (Expln.). Illegal acts of one or two members 
do not change the lawful character of an assembly. Similarly, a lawful 
assembly does not become unlawful merely because the members know 
that their assembly would be opposed and a breach of the i)eace would 
be committed. 

Whoever, being aware of facts which render an assembly an unlaw- 
ful one, intentionally joins it, or continues in it, is a member of that 
assembly (s. 142). Persons may have associated themselves with 
a mob from perfectly innocent motives, but if the mob becomes an 
imlawful assembly, and they take part in its proceeding, they will be 
liable. Every such member is deemed guilty of an offence committed 
in prosecution of the common object. 

If an offence is committed by any member of an unla-wful assembly 
in prosecution of the common object of that assembly, or such as the 
members of thali assembly knew to be likely to be committed in pro- 
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secution of that object, every person who, at the time of the commit- 
ting of tliat orTeiice. is a member of the same assembly, is guilty of that 
offence (s. 149). This section prevents the accused from putting forth 
the defence that he did not with his own hand commit the offence 
committed in prosecution of the common object. Common object 
does not mean common intention. All will be guilty of any offence 
done in prosecution of the common object, though there was no com- 
mon intention to commit the bffence as a means to the end. But 
members of an unlawful assembly may have a community of ebjeet 
only upto a certain point and beyond which they may differ in their 
objects. 

Leading case : — R. v. Sabedali. 

Other cognate offences — ■ 

1. Joining an unlawful assembly armed with a deadly weapon 
(s. 144). 

2. Joining or continuing in an unlaivful assembly knowing it has 
been command ed to disperse (s. 145). 

3. Hiring of persons to join an unlaiyful assembly (s. 150). 

-1. Harbouring persons hired for an unlarvful assembly (s. 157). 

a. Being hired to take part in an unlawful assembly (s. 158). 

Persons, who arc engaged or hired to do any of the acts which make 
an assembly unlawful, are likewise punished {ibid). 

11. When (1) force or violence is used, (2) by an unlawful assembly 
or b}' any member thereof, (3) in prosecution of 
the common object, every member is guilty of 
rioting (s. 146). [2 years, or line, or both. If armed with a deadly 
'jreapon, 3 years, or fine, or both (s. 148)]. 

Riot is an unlawful assembly in a particular state or activit}'. ' To 
■constitute the offence of rioting it must be proved: 

(1) that the accused, being /ine or more in number, formed an un- 
lawful assembly ; 

(2) that they were animated by a common unlawful object ; 

(3) that force or violence was used by the unlawful assembly or 

iiiiy member of it ; and ' 

(4) that such force was used in prosecution of the common object. 

If the common object of an assembly is not illegal, it is not rioting 

■even if force is used by a member of it. If jiersons lawfully assembled 
for any purpose suddenly quarrel they do not commit riot. 

The Penal Code does not deal with rout, an offence known to English 
law. A rout is an unlawful assembly of three or more persons, which 
has made a motion towards executing the common object. Accord- 
ing to English law, riot is committed where three or more persons carry 
out their object, lawfful or unlawful, in a violent and tumultuous manner. 

Other cognate offences — 

1. Rioting with deadly weapons (s. 148). 

2. Assaulting or obstructing a public servant in the suppression 

of a riot (s. 152). ^ 
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3. Malignantly ov wantonly giving provocation with intent ta 
cause riot (s. 153). 

4. Liability of persons who own, occupy, or have an interest in-, 
land, is governed, by the following provisions ; 

(1) The owner, or any person having or claiming an interest in 
land upon which an iinla^vful assembly is held, or riot committed, is 
punishable with Rs. 1,000 fine, if he or his agent (a) knowing of the 
ofience do not give the earliest notice thereof at the nearest police- 
station ; or (b) believing the offence likely to be committed do not use 
any lawful means to prevent it ; or (c) in the event of the offence taking 
place do not use all lawful means to disperse the imlauful assembh- 
or suppress the riot (s. 154). 

(2) Where a riot is committed on behalf of a person who is thc- 
OAvner or occupier of land respecting which such riot takes place, or 
who claims any interest in such land, or is the subject of any dlsxnite- 
which caused the riot, such person i.s liable to a fine, if he or his agent 
having reason to believe that the riot is likely to be committed, or 
the unlawful assembly causing the riot is likely to be held, fails to use- 
all la-wful means for preventing the riot, or for suppressing and dis- 
persing the same (s. 155). 

Under similar circumstances, the agent or manager is punishablc- 
likewise (s. 156). 

III. Promoting enmity or hatred between different classes of people 

by words or signs, or visible representations, or otherwise (s. 153A).. 
[2 years, or fine, or both]. • 

IV. When (1) tivo or more persons, (2) by fighting in a public 

place, (3) disturb the public peace, they commit 
an affray (s. 159). [1 month, or Rs. 100, or both 

(s. 160) ]. 

The word ‘affray’ is derived from the French word affraier, to ter- 
rify. An ‘affray’ is an offence against the public peace because it is 
committed in a public place and is likely to cause general alarm and 
disturbance. ‘Public place’ is a place where the public go, no matter 
whether they have a right to go or not. No quarrelsome or threaten- 
ing words will amount to an affray. 

An ‘affray’ differs from a ‘riot’ : 

(1) An affray cannot be committed in a private place, a riot can be. . 

(2) An affray is committed bj' two or more persons, a riot by five 
or mo7e. 

(3) A riot i.s more severely punishable than an affray. 

Persons other than the actual rioters are punishable in respect of 
riot ill the following cases ; — 

(1) Owner or occupier of land on which an unlawful assembly is . 
held (s. 154). 

(2) The person for whose benefit a riot is committed (s. 155). 

(3) The agent of owner or occupier for whose benefit a riot is com- ■ 
niitted (s. 1 56). * 
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i{4) One who knowingly harbours, in any house or premises under 
his eontrol, any persons being or about to be hired or employed as mem- 
bers of an unlawful assembly (s. 157). 

1 ( 5 ) One who is engaged, or hired, or offers to be hired, to do or 
assist in doing any of the aets specified in s. 141, as making an assembly 
unlawful (s. 158). 

Offenow by or reia- Chapter IX deals with offences by or relating to 

ting to public sevants. i, mi j- ii “ 

Chap. IX, public seiwants. They are as follows : — 

1. Whoever being, or expecting to be, a public servant 

(i) accepts or obtains, or agrees to accept, or attempts to 
obtain any gftdification other than legal remuneration, 

(ii) as a reward for 

(«) doing or forbearing to do any official act, or 
(6) showing or forbearing to show favour or disfavour to 
any person in the exercise of his official functions, or 

(c) rendering or attempting to render any service or dis- 
service to any person, with the Central Government or any Provincial 
Government, or Legislature, or a public servant 

is guilty of taking gratification (s. 161). [3 years, or fine, or both]. 

2. Taking a gratification in order by corrupt or illegal means to 
influence a public servant (s, 162). [3 years, or fine, or both.]. 

3. Taking a gratification for the exercise of personal influence 
with a public servant (s. 163). fl year’s simple imprionment, or 
fine, or both.] 

4* Public servant abetting either of the two last-mentioned offences 
(s. 164). 

5. Public servant obtaining any valuable thing, without considera- 
tion, from a person concerned in any proceeding or business transacted 
by such public servant (s. 165). 

6. Public servant knowingly disobeying law with intent to cause 
injury to any person (s. 166). 

7. Public servant framing or translating a document in a way which 
he knows or believes to be incorrect, intending to cause injury to any 
person (s. 167). 

8. Public servant unlawfully engaging in trade (s. 168). 

9. Public servant unlawfully buying or bidding for property (s. 169). 

10. Personating a public servant, and doing or attempting to do 
an act in such assumed character under colour of office (s. 170). 

11. Wearing a garb or carrying a token used by a public servant 
with fraudulent intent (s. 171). 

Chapter IXA deals with offences relating to elections. It seeks to 

Offences laf make punishable, under the ordinary penal law, 

eicetionrchap.^KCA.*" bribing, undue influence, and personation, and 
certain other malpractices at elections. It applies 
to membership of any public body where the law prescribes a method 
of election. Persons guilty of malpractices are debarred from holding 
positions of public responsibility for a specified period. The following 
are deemed to be offences under this Chapter : — 
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1. Giving or accepting gratification with the object of exercising 
any electoral right (s. 171B). Gratification includes treating, i.e., 
giving of food, drink, entertainment or provision (s. 171E). 

2. Interfering with the free exercise of any electoral right (cl. 1). 
threatening any candidate, voter, or any person in whom he is interest- 
ed, with injury of any kind ; or inducing any candidate or voter to 
believe that he or any person in whom he is interested will become an 
object of Divine displeasure or of spiritual censure (cl. 2) (s. 171C). 

3. Personation at an election (s. 171D). 

4. Publishing false statements in relation to the personal character 
or conduct of any candidate (s. 171G). 

0. Illegal payments in connection with an election (s. 171H). 

6. Failure to keep election accomits (s. 171-1). 

Chapter X deals with contempt of the lawful authority of public 
Contempt of the Servants. It contains those provisions which are 
authority of public intended to enforce obedience to the lawful authority 
.ervuuto. Chap. X. Servants. 

The following provisions rela'te to wilful omission or evasion of the 
performance of a public duty : — 

1. Absconding to avoid service of a summons, notice, order or other 
proceeding from a public servant (s. 172). 

‘Absconding’ here means simply hiding. The section does not speak 
of a warrant. 

2. Preventing service of summons or other proceedings, or removing 
the same from any place to which it is lawfully affixed, or preventing the 
making of any proclamation under due authority of publication thereof 
(s. 173). 

3. Non-attendance, in obedience to a summons, notice, order, or 
proclamation proceeding from a public servant in person or by agent, 
or having attended, departing before it is lawful to depart (s. 174). 

The attendance must be in a place in British India. The summons 
should be specific in its terms as to the title of the Court, the place at 
which, the day, and the time of the day when the attendance is required. 
A verbal order is quite sufficient. Mere affixing of summons to a house 
is not enough ; personal service must be attempted. 

4. Intentional omission to produce or deliver up any document to a 
public serv^ant by person legally bound to produce such docunent 
(s. 175). 

5. Intentional omission to give, or furnish, at the time and in the 
manner aforesaid by law, any notice or information to a public servant 

<s. 176). 

6. Section 202, though not appearing in this Chapter, punishes 
int(fcitional omission to give information of offence by person boimd to 
inform. 

7. Intentional omission to assist public servant in the execution of 
his duty when bound by law to give assistance (s. 187). 

A person refusing to give true information to a public servant will be 
liable under the following circumstances : — 
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1. Refusing an oath or affirmation to state tlie truth when required 
by a public servant legally competent to require it (s. 178). 

2. Refusing, by a person legally bound to state the truth, to answer 
any question, demanded of him by a public servant authorized to 
question (s. 179). 

A person examined under s. 161 of the Criminal Procedure Code is 
not legally bound to state the truth. 

.3. Refusing to sign any statement made by the party refusing to 
sign, when required by a public servant legally competent to requiic 
that he shall sign it (s. 180). 

A person giving false information to a public servant is liable in the 
folio-wing cases : — 

1 . 'Furnishing, as. true, information whieh the person furnishing same, 
being legally bound to furnish, knows or has reason to believe to be false 
[6 months’ simple imprisonment, Rs. 1,000 fine.] If the information 
respects the commission of an offence, or prevention of it, or the appre- 
hensioA of the offender — two years’ imprisonment or fine(s. 177). 

2. False statement on oath to a public servant, or person authorized 
to administer oath, by a pemon legally bound to state the truth on the 
subject in question (s. 181). 

This section refers to cases in which the false statements is made fo 
any public ser%'ant in proceedings other than judicial. Section 191 refers 
to judicial proceedings. 

3. Whoever gives to any public servant any information which Ik 
know's or believes to be false, intending thereby to cause, or knowing it 
to be likely that he will thereb}^ cause, such public servant — 

(a) to do or omit to do anything wdiich such public servant ought nol 
to do or omit if the true state of facts respecting rvhich such information 
is given were known by him, or 

(b) to use the la-v\dul porver of such public servant to the injury or 
annoyance of any person (s. 182). 

4. Section 203, though not appearing in this Chapter, punishes the 
giving of false information respecting an offence. 

The follow'ing provisions deal w'itli obstructing or disobeying a public 
servant : — 

1. Resistance to the taking of jjroperty by the lawful authority of ;i 
public servant (s. 183). 

2. Obstructing the sale of property offered for sale by the lawful 
authority of a public servant (s. 184). 

3. Illegal purchase or bid for property, offered for sale by the autho- 
rity of a public servant, on account of any person, whether himself o\- 
any other, who is under a legal incapacity to purchase that property 
at such sale, or bid for such property not intending to perforn\ the 
obligations thereby incurred (s. 185). 

4. Obstructing a public servant in the discharge of his public func- 
tions (s. 186). 

5. Intentional omission to assist public servant in the execution of 
his duty when bound by law' to give assistance (s. 187/. 
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6. Knowingly disobeying an order ‘promulgated by a public servant 
lawfully empowered to promulgate it’ (s. 188). [If sucb disobedience 
tends to cause obstruction or injury to any person lawfully employed, 
then the punishment is simple imprisonment for one month, or Rs. ‘206 
-fine, or both. If it cause not or affray, or danger to human life, health 
oi safety, then with imprisonment of either description for six months, 
or Rs. 1,000 fine, or both.] 

Three things are necessary — 

(1) A lawful order promulgated by a public servant; 

(2) knowledge of the order and disobedience of it; and 

(8) the result that is likely to follow from such disobedience. 

7. Threat of injury to a public servant, or to any person in whom 

such public servant is believed to be interested, in order to induce such ' 
public servant to do or refrain from doing an official act (s. 189). * 

8. Threat of injury to induce any person to refrain from applying 
for protection to a jiublic servant (s. 190). 

Chapter XI treats of offences relating to false evidence and public 
justice. 

A person is said to give ‘false’ if he 

Folse evidence. (1) being legally bound by an oath, by an 
Chap. XI. express provision of law to state the truth, or 

(2) being bound by law to make a declaration upon any subject, 

(8) makes any statement which is false, and 

(4) which he either knows or believes to be false, or does not believe 
to be true (s. 191). , 

If the Court has no authority to administer an oath, or if it has no 
jurisdiction at all, the proceedings will be without jurisdiction. Oath or 
solemn affirmation is not a condition precedent to this offence. 'I'he 
false statement need not be material to the case. It is not limited to 
evidence before a Court of Justice, but covers any statement made, 
imder oath or otherwise, in pursuance of a legal duty to make it. A 
person is not bound to tell the truth when questioned by a police-officer 
under s. 161 (2) of the Criminal Procedure Code. A false allegation in a 
rs-ritten statement amounts to this offence. Illegality of a trial does 
not purge perjury committed in tliat trial. An accused is not liable 
if he gives false answers to questions put by the Court. The English 
law requires two witnesses to prove perjury, but the Indian law does not. 

A person is said to ‘fabricate false evidence’ if he 

_ . . , (1) causes any circumstances to exist, or 

Fabricating false )' , , . • , , i 

cMdcnce. (2) makes any lalse entry m any book or rccorcU 

or 

(8) makes any document containing a false statement, 

(4) intending that such circumstance, false entiy or false statement 
may appear in evidence in (a) a judicial proceeding, or (J)) a proceeding 
taken by law before a public servant or an arbitrator, and 

(5) may cause any person, who in such proceeding is to form an 
opinion upon the evidence, to entertain an erroneous opinion. 

(6) touching i2ny point material to the result of such proceeding 

I. P, C.— 30 
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(s. 192). [If evidence is given or fabricated for the purpose of being 
used in any stage of a judicial proceeding, 7 years and fine; in any 
other case, 3 years and fine (s. 193).] 

This section refers to judicial proceedings. Section 181 refers to any 
proceeding before a public servant. The definition of ‘judicial 
proceeding’ in the Criminal Procedure Code is not applicable to ss. 192 
and 193. 

Intention is the gist of the offence of fabricating false evidence. 

The false evidence must be material to the case, though it may not be 
so under s. 191. If no erroneous opinion could be formed touching any 
point material to the result of a proceeding there is no fabrication. 

As soon as the false evidence is fabricated the offence is complete. 
Actual use of such evidence is not necessary. Such use is punishable 
under s. 196. The fabricated evidence must, however, be admissible 
evidence. The offence cannot be committed before a public servant 
not authorized to hold an investigation. 

Where a person makes two contradictory statements he can be charged 
in the alternative and convicted of intentionally giving false evidence, 
although it cannot be proved which of those contradictory statements 
is false. 

Persons accused of giving or fabricating false evidence should be tried 
separately and not jointly. 

An accused person who fabricates evidence to escape punishment is not 
liable under this section, unless he contemplates injury to someone else. 

The aggravated forms of these two offences are — 

r. Giving or fabricating false evidence with intent to produce 
conviction of a capital offence (s. 194). 

2. Giving or fabricating false evidence with intent to procure 
^°^Y^tion of an offence punishable with transportation or imprisonment 

The following offences are punishable in the same manner as the 
giving of false evidence : — 

1. Issuing or signing any certificate required by law to be given or 
signed or by law made evidence of any fact knowing or believing that 
such certificate is false in any material point (s. 197). 

2. Using as true a certificate known to be false in a material point 

(s. 198). ^ 

3. False statement made in any declaration which touches any 
material point and which is by law receivable as evidence (s. 199). 

4. Using as true any such declaration luiown to be false in any 
material point (s. 200). 

Destruction or secretion or obliteration of a document to prevent its 
production in evidence in a Court is punishable (s. 204). 

There are two offences in this Chapter dealing with false personation. — 

1. Falsely personating another, and in such assumed character 

Personation. making any admission or statement, or confessing 

judgment or causing any process' to be issued or 
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becoming bail or security, or doing any other act in any suit or prosecu- 
tion (s. 205). 

Any fraudulent gain or benefit to the offender is not necessary. 

The Calcutta High Court has held that a person commits this offence 
even if he personates a purely imaginary person. The Madras High 
Court, following English precedents, has held to the contrary. 

2. Personating a juror or assessor (s. 229). 

The following provisions deal with the abuse of process of Court : — 
1. Fraudulent removal or concealment of proper- 
court!* ty to prevent its seizure as a forfeiture or in execution 

of a decree (s. 206). 

2. Fraudulent claim to property to prevent its seizure as forfeiture 
or in execution (s. 207). 

8. Fraudulently suffering a decree for a sum not due (s. 208). 

4. Fraudulently or dishonestly making a false claim in Court 

(8. 209). 

5. Fraudulently obtaining a decree for a sum not due or causing a 
decree or order to be executed against any person after it has been satis- 
fied (s. 210). 

The fact that the satisfaction of a decree is of such a nature that the 
Court executing the decree cannot recognize it, does not pjrevent the 
decree-holder from being convicted of this offence. 

6. False charge of an offence. 

This has four ingredients : — 

(1) Instituting or causing to be instituted any criminal proceedings, 

or 

(2) falsely charging any person with having committed an offence. 

(3) Knowledge that there is no just or lawful ground for it. 

(4) Doing as above with intent to cause injury to any person (s. 211). 
[2 years, or fine, or both. If criminal proceedings be instituted on a false 
charge of an offence punishable with death, transportation for life, or 
imprisonment for seven years or upwards, then the punishment is 7 years 
and fine]. 

Criminal law may be put in motion — 

(1) by giving information to the police, or 
(21 by lodging a complaint before a Magistrate. 

A false charge to the police in respect of a cognizable offence amounts 
to institution of criminal proceedings. But as the police have no power 
to take any proceedings m non-cognizable cases without orders from a 
Magistrate, a false charge of such offence made to the police is not an 
institution of criminal proceedings but merely a false charge. No such 
distinction exists when a false charge of any offence is made before a 
Magistrate. 

Leading cases : — R. v. Karim Buksh. 

R. V. Jijibhai. 

For a false charge of offences of a serious nature severe punishment is 
provided. According to the Calcutta and the Madras High Courts, in such 
cases it is not nedessary that criminal proceedings should be instituted. 
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the charge should merely relate to a serious olFence; whereas tlic 
Allahabad High Court has held that criminal proceedings should have 
been actually instituted. 

Leading caxen : — R. v. Karim Buksh {Cal). 

R. V. Nanjunda Row {Mad). 

R. V. Bisheshar {All). 

The bringing of a vexatious charge is not an offence under this section. 
The compounding of the offence alleged to have been committed is no bar 
to a prosecution under this section. The person aggrieved may sue in a 
civil Court for damages for malicious prosecution instead of instituting 
criminal proceedings. 

There is a difference between s. 182 and s. 211. 

Bombay High Court. — Under s. 182 proof of (1) malice, and (2) waid, 
of reasonable and probable cause, exeept so far as they are implied in tlic 
act of giving false information, is not necessary; under s. 211 such proof 
is absolutely required {Raghavendra Kashinathhhat). 

Calcutta High Court. — Prosecution for a false charge may be undei' 
either of these sections. But if the false charge is of a serious nature, 
s. 211 should be applied (Sarada Prosad Chatterjec). 

Allahabad High Court. — Where a specific false charge is made, the 
proper section to apply is s. 211. An offence under s. 182 is complete 
when false information is given to a public serv'ant although the latter 
takes no steps towards the institution of criminal proceedings {Jugal 
Kishore; Raghu Tiwari). 

Patna High Court. — It follows the view of the Calcutta High Court. 

Punjab. — The former Chief Court of the Punjab followed the vieiv of 
the Bombay High Court. 

Screening an offen- 1. Causing disappearance of evidence of an 
offence or giving false information to screen the 

offender (s. 201). 

An offence should have been actually committed to render a per.-son 
liable. But an offender himself causing the disappearance of evidence 
is not liable.- He cannot be convicted o'f abetment as well. 

2. Taking gift to screen an offender from punishment (s. 213). 

3. Offering gift or restoration of property in consideration of screen- 
ing an offender (s. 214). 

Taking any gratification on account of helping any person to recover 
any movable property of which he has been deprived by any offence 
under this Code is punished unless the person taking gift uses all means 
in his power to cause the offender to be apprehended (s. 215). 

1. Harbouring or concealing a person knowing him to be an offender 
iiaiboiiring an offen- with thc intention of screening him from legal 

punishment (s. 212). 

2. Harbouring or concealing an offender who has escaped from 
custody, or whose apprehension has been ordered (s. 216). 

8. Knowingly harbouring any persons who are about to eommit, or 
have committed, robbery or dacoity (s. 216A). ^ 
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oifcncts by public The following provisions deal with offences against 
servants. public justice committed by public servants : — 

1. Public servant knowingly disobeying a direction of law with intent 
to save any person from punishment or any property from forfeiture 

(s. 217). 

2. Public servant, charged as such with the preparation of a record 
or other writing, framing it incorrectly with intent to cause loss or 
injury to the public or any person, or to save any person from punish- 
ment or property from forfeiture (s. 218). 

3. Public servant in a judicial proceeding corruptly or maliciously 
making any report, order, verdict, or decision, knowing that it is con- 
trary to law (s. 219). 

4. Public servant corruptly or maliciously committing any person 
for trial, or keeping any person in confinement knowing that he is 
acting contrary to law (s. 220). 

5. Public servant intentionally omitting to apprehend, or suffering 
to escape, any person when legally bound to apprehend or keep him 
in confinement (s. 221). 

6. Same as above, when such person is under sentence or lawfully 
committed to custody (s. 222). 

7. Public servant legally bound to keep in confinement a pei’son 
charged with, or convicted of, any offence, negligently suffering him 
to escape (s. 223). 

8. Public servant omitting to apprehend or suffering to escape 
from confinement any person in cases not otherwise provided for 
(s. 225A). 

Resisting the law is punishable in the following cases : — 

1. A person resisting or obstructing the lawful apprehension of 
himself for any offence with which he is charged or of which he has been 
convicted; or escaping or attempting to escape from legal custody 
(s. 224). 


2. Resisting or obstructing lawful apprehension of another person 
for an offence, or rescuing or attempting to rescue him from legal 
custody (s. 225). 

3. Resistance or obstruction to lawful appreliension, or escaping 
or rescuing from legal custody in cases not otherwise provided for 
<s. 225B). 

There are two sections dealing with transgression of punishment. 

1. Unlawful return from transportation (s. 226). 

2. Violation of condition of remission of punishment (s. 227). 

> A person is guilty of contempt of Court if he intentionally offers any 
insult or causes any interruption to any public 
servant, while he is sitting in any stage of a judical 
proceeding (s. 228). [6 months’ simple imprisonment, or Rs. 1,000, 

or both.] 

Coin is metal used for the time being as money, and stamped and 
Cbap'tct XII. ^issued by the authority of some State or Sovereign 


Contempt of Court. 
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power in order to be so used. Old coins not used as money are not 
coins under this definition. 

King’s coin is 

(1) metal stamped and issued 

(a) by the authority of the King, 

(b) by the authority of the Central Government or Government 

of any Province, or any Government in the King’s 
dominions in order to be used as money; 

(2) metal which has been so stamped or issued shall continue to be 
King’s coin notwithstanding that it may have ceased to be used as 
money (s. 230). 

Following are the various offences relating to coin; — ■ 

1. Counterfeiting coin or King’s coin (ss. 231, 232). 

2. Making, mending, buying, selling, or disposing of any die or 
instrument for counterfeiting coin or King’s coin (ss. 233, 234). 

3. Being in possession of any instrument or a material for the pur- 
pose of using the same for counterfeiting coin or King’s coin (s. 235). 

4. Abetting in India, counterfeiting of coin out of India (s. 236). 

Abetment in British India must be complete. 

5. Importing or e.xporting of a counterfeit coin or King's coin, 
(ss, 237, 238). 

6. Delivery to another of a coin or King’s coin possessed with the 
knowledge that it is counterfeit (ss. 236, 240). 

7. Delivery to another of a coin as genuine, which, when first pos- 
sessed, the deliverer did not know to be counterfeit (s. 241). 

6, Possession of a counterfeit coin or King’s coin by a person vlio 
knew it to be counterfeit when he became possessed thereof (ss. 242, 
243). 

Possession must be with intent to defraud. 

9. Any person employed in a mint causing a coin to be of a dil- 
ferent weight or composition from that fixed by law (s. 244). 

10. Unlawfully taking from a mint any coining instrmnent or tool 
(s. 245). 

' 11. Fraudulently or dishonestly diminishing the weight or alteimg 

the composition of any coin or King’s coin (ss. 246, 247). 

12. Altering appearance of any coin or King’s coin with intent that 
it shall pass as a coin of different description (ss. 248, 249). 

13. Delivery to another of a coin or King’s coin possessed with 
the knowledge that it is altered (ss. 250, 251). 

There must be both possession with knowledge and fraudulent 
delivery. 

14. Possession of an altered coin or King’s coin by a person wlAi 
knew it to be altered when he became possessed thereof (ss. 252, 253). 

15. Delivery to another of a coin as genuine, which, when first pos- 
sessed, the deliverer did not know to be altered (s. 254). 

' The following offences relate to Government stamps : — 

1. Counterfeiting or performing any part of the process of counter- 
feiting a Government stamp (s. 255). 
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' 2. Possession of an instrument or a material for the purpose of 
counterfeiting a Government stamp (s. 256). 

3. Making, buying, or selling any instrument for the purpose of 
counterfeiting a Government stamp (s. 257). 

4. Sale of a counterfeit Government stamp (s. 258). 

5. Possession of a counterfeit Government stamp (s. 259). 

6. Using as genuine a Government stamp known to be counter- 
feit (s. 260). 

7. Fraudulently effacing any writing from a substance bearing a 
Government stamp or removing from a document the stamp used for 
it, with intent to cause loss to Government (s. 261). 

8. Using a Government stamp known to have been before used 
(8. 262). 

9. Fraudulently erasing from a Government stamp any mark denot- 
ing that the same has been used, or selling or disposing of a stam]> 
from which such a mark lias been erased (s. 263). 

10. Possession of a fictitious stamp or of any die, plate, or instrument 
for making any fictitious stamp (s. 263A). 

Weight and measures. The following offenccs relate to weights and 
Chap. XIII . measures ; — 

1. Fraudulent use of false instruments for weighing (s. 264). 

2. Fraudulent use of a false weight or measure or using any weight 
or measure of lengtli pr capacity, as a different weight or measure from 
what it is (s. 265). 

3. Possession of any instrument for weighing, or of any weight or 
measure of length or capacity, knowing it to be false, intending that 
the same may be fraudulently used (s. 266). 

4. Making, selling, or disposing of any false instrument foi*^ weigh- 

ing or any false weight or measure of any length or capacity in order 
that the same maj? be used or is likely to be used as true (s. 267). 
chap.'xiv." A person is guilty of public nuisance who docs 

(1) any act, or is guilty of an illegal omission, and 

( 2 ) such act or omission must cause 

(a) any common injury, danger, or annoyance (/) to the public, 
or (ii) to the people in general who dwell or occupy property in the 
vicinity, or 

(b) any injury, obstruction, danger, or annoyance to per.son.s 
who may have occasion to use any public right (s. 268). 

Nuisance is either (1) 2 iublic, or (2) private. The former is an of- 
fence against the public as it affects the public at large, or some con- 
siderable portion of them. It depends in a great measure upon the 
number of houses and the concourse of people in the vicinity; and the 
annoyance or neglect must be of a real and substantial nature. Public 
nuisance cannot be excused on the ground that the act complained of 
is convenient to a large number of the public. Acts which seriously 
interfere with 'the health, safety, comfort, or convenience of the public 
generally, or which tend to degi’ade jiublic morals, have always been 
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considered public nuisance. A brew-house, glass-house, or swine- 
yard, may be a public nuisance if it is shown that the trade is such 
as to render enjoyment of life and property uncomfortable. Public 
nuisanee can only be the subject of one indictment, otherwise a party 
might be ruined by a million suits. No prescriptive right can be ac- 
quired to maintain a public nuisance. 

Private nuisance is anything done to the hurt or annoyance of the 
lands, tenements, or hereditaments, of another, and not amounting 
to trespass. It is an act affecting some particular indivddual or indi- 
^■iduals as distinguished from the public at large. It is in the quantum 
o1' annoyance that public nuisance differs from private. Private 
nuisance is not a subject of indictment but a ground of an action for 
damages, or injunction, or both. 

The following offences affect public health : — 

1. Negligent or Malignant act likely to spread infection of any 
disease dangerous to life (ss. 269, 270). 

2. IVilfid disobedience to a quarantine rule (s. 271). 

■i. Adulteration of food or drink intended for sale so as to make 
it noxious (s. 272). 

4. Selling, offering or exposing for .sale, as food or drink, any article 
ichich has been rendered or has become noxious or unfit for food or 
drink (s. 273). 

5. Adulteration of drug so as to lessen its efficacy, change it-, 
operation or render it noxious (s. 274). 

6. Knowingly selling or causing to be used for medicinal purposes 
any adulterated drug (s. 275). 

7. .Selling, or offering or exposing for sale, or issuing from a dis- 
pensary for medicinal purposes, any drug or medical preparation as a 
different drug or medical preparation (s. 276). 

8. Voluntarily corrupting or fouling the water of a public spring 
or reservoir so as to render it less fit for the purpose for which it is 
ordinarily used (s. 277). 

9. Voluntarily vitiating the atmosphere so as to make it noxious 
lo the public-health (s. 278). 

The folloiving offences relate to public safety : — 

1. Rash or negligent driving or riding on a public way so as to 
endanger human life, or to cause hurt or injur\- to any other person 
(s. 279). 

Negligence is the breach of a duty caused by the omission to do 
something which a reasonable man, guided by those considerations 
which ordinarily regulate the conduct of human affairs, would do, 
or the doing of something which a prudent and reasonable man would 
not do. 

In the case of rash and negligent driving it is not necessary that 
the act should result in an injury to life or properly. Ei'en the presence 
of a person on the road is not essential. The probability of persons 
using the road being placed in danger is alone taken into consideration. 

2. Rash or negligent navigation of a vessel (s. 280).^ 
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3. Exhibiting any false light, mark, or buoy, intending or knowing 
it to be likely to mislead any navigator (s. 281). 

4. Conveying a person by water for hire in a vessel overloaded or 
unsafe (s. 282). 

5. Causing danger, obstruction, or injury to any person in a public 
way or public line of navigation (s. 283). 

6. Rash or negligent conduct with respect to any poisonous sub- 
stance so as to endanger human life, or to be likely to cause hurt or 
injury to any person (s. 284). 

7. Rash or negligent conduct with respect to any fire or combustible 
matter {s. 285). 

8. Rash or negligent conduct wdth respect to any explosive sub- 
stance (s. 286). 

9. Rash or negligent conduct with respect to any machinery in the 
possession or under the charge of the offender (s. 287). 

10. Negligence with respect to pulling down or repairing buildings 
(s. 288). 

11. Negligence with respect to any animal (s. 289). 

Acts of public nuisance other than those mentioned are punish- 
able under the general section (s. 290). A person cannot continue 
a public nuisance after injunction to discontinue (s. 291). 

Offences against public morals and decency are : — 

1. (a) Selling, letting to hire, distributing, or publicly exhibiting 

or circulating any obscene book, pamphlet, paper, drawing, 
painting, representation or figure or any obscene object; or 

(6) importing, exporting, or conveying any obscene object for 
any of the above pmposes; or 

(c) taking part in or receiving profits from any business con- 
ducted for the above-mentioned purposes; or 

(d) advertising that any person is engaged in any of the above 
mentioned acts, or that any obscene object can be got from 
that person; or 

(e) attempting to do any act which is an offence under tliis 
section (s. 292). 

2. Selling, letting to hire, distributing, exhibiting, or circulating 
to any person under the age of twenty years any obscene object referred 
to above, or attempting to do so (s. 293). 

3. Causing annoyance to others by — ■ 

(а) doing any obscene act in any public place; or 

(б) singing, reciting, or uttering any obscene song, ballad or 

words, in or near any public place (s. 294). 

4. Keeping any office, or place, for the purpose of drawing any 
lottery not being a State lottery or lottery authorised by the Provincial 
Government (s. 294A). 

Whoever publishes any proposal to pay any sum, or to deliver any 
goods, or drawing of any ticket, lot or number, in a lottery is also 
punished [ibid).t [Fine up to Rs. 100]. 
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An agreement for contributions to be paid by lot, or a transaction 
requiring skill for winning prizes is not a lottery. Transactions in 
which prizes are decided by chance ammmt to lottery. 

Offences relating to Chapter XV treats of offcnces relating to religion, 
religion. Chap. XV. They are as follows : — 

1. Injuring or defiling a place of worship, or any object held sacred 

by any class of persons, with intent to insult the religion of any class 
of person (s. 295). "* 

2. Deliberate and malicious acts intended to outrage religious 
feelings of any class, by insulting its religion or religious belief (s. 295 A). 

3. Voluntarily disturbing a religious assembly lawfully engaged in 
the performance of religious worship or religious ceremonies (s. 296). 

4. Trespassing in a place of worship or burial-place, offering an\ 
indignity to a corpse, or disturbing persons performing funeral cere- 
monies, with intent to wound the feelings, or insult the religion of any 
person or with the loiowledge that the feelings of any person are likely 
to be wormded (s. 297). 

5. Uttering any word or making any sound in the hearing of that 
person, or making any gesture in the sight of that person, or placing 
any object in the sight of that person (s. 298). 

Offences against the person are — 


Offences affecting (1) Unlawful 
human body. Chap. lioniicide. 

XVI. 

(а) Culpable homicide. 

(б) Murder. 

•* (c) Homicide by rash or 
negligent act. 

(2) Causing miscarriage. 

(3) Hurt and grievous hurt. 

(4) Wrongful restraint. 


(5) Wrongful confinement. 
(0) Criminal force. 

(7) Assault. 

(8) Kidnapping. 

(9) Abduetion. 

(10) Slavery. 

(11) Forced labour. 

(12) Rape. 

(13) Unnatural offence. 


Culpable homicide, the genus, and murder, the species, arc defined lu 
very closely resembling terms, 
r- . K, j ^ person 

Culpable homicide, i 

commits culp- 
able homicide (s. 299) if he causes 
death by doing an act — 

(1) with the intention of caus- 


ing death; or 


(2) with the 
ing such bodily 
to cause death; or 


intention of 
injury as is 


caus- 

likely- 


A person 
commits mur- 
der (s. 300) if he causes death 
by doing an act 
(1) with the intention of caus- 
ing death; or 

(2) withthe intention of caus- 
ing such bodily injury as the 
offender kno-jos to be Likely to 
cause death of the person to 
whom the harm is caused; or 
(8) with the intention ot 
causing bodily injury to ans 
person, and the bodily injury in- 
tended to be indicted is sufficient 
in the ordinary course of nature 
to cause death; Or 
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(8) with the knowledge that he (4) with the knowledge that 
is likely by such act to cause death. it is so imminently dangerous that 

it must in all probability cause 
death, or such bodily injury as 
is likely to cause death. 

[Transportation for life; or ten [Capital punishment, or trans- 
years and fine, if the offence comes portation for life, and fine — 
under cl. 2. If it comes under cl. (s. 302). Murder by a life con- 
3, then 10 years, or fine, or both — vict is punishable with capital 
(s. 304)]. punishment. — (s. 303)]. 

An offence cannot amount to murder unless it falls within the de- 
finition of culpable homicide; but it may amount to culpable homicide 
without amounting to murder. All acts of killing done with the 
intention to kill, or to inflict bodily injury likely to cause death, or with 
the knowledge that death must be the most probable result are prima 
facie murder; while those committed with .the knowledge that death 
will be a likely result are culpable homicide not amounting to murder. 
Where the act is not done “with the intention of causing death”' 
(cl. 4, s. 300) the difference between culpable homicide and murder is 
merely a question of different degrees of probability that death would 
ensue. It is culpable homicide where death must have been known 
to be a probable result. It is murder where it must have been known 
to be the most probable result. 

Leading cases : — R. v. Govlnda. 

R. V. Gora Chand Gopee. 

R. V. Idu Beg. ■" 

Death caused by the effect of words on the imagination or the pas- 
sions of a person amounts to culpable homicide. If a person engaged 
in the commission of an offence causes death by pure accident he shall 
suffer only the punishment provided for the offence, without any 
addition on account of the accidental death. Culpable homicide 
presupposes an intention, or knowledge of likelihood, of causing death. 
In the absence of these elements, even if death be caused, the offence 
will be that of hurt or grievous hurt, e.g., death caused by kicking a 
person suffering from a diseased spleen. 

A person who causes bodily injury to another who is labouring undo- 
a disease or bodily infirmity, and thereby accelerates the death of that 
other is guilty of homicide (Expln. 1). Similarly, where death is caused 
by bodily injury, the person who causes such injury is guilty of this 
offence, although by resorting to proper remedies and skilful treatment 
death might have been prevented (Expln. 2). The causing of the death 
of a child in the mother’s womb is not homicide. But it is homicide 
to cause the death of a living child, if any part of that child has been 
brought forth, though the child may not have breathed or been com- 
pletely born (Expln. 3). 

If death is caused by the voluntary act of the deceased resulting from 
fear of violence on the part of the offender, the offence will be murder. 
For instance, *if four or five persons were to stand round a man, and 
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SO threaten him and frighten him as to make him believe that his life 
■'\'as in danger, and he were to back away from them and tumble over 
a precipice to avoid them, the person threatening him will be guilty 
of murder. 

There is no difference' in the liability of the offender if the injuiy 
intended for one falls on another by accident (s. 301). 

Culpable homicide is not murder in the follow'ing 

tixccptions. 

cases : — 

1. Grave and sudden provocation depriving the offender of the 
power of self-control, provided that the provocation 

Provocation. * . 

IS not — 

(a) sought or voluntarily provoked by the offender as an excuse; 

(b) given by anything done in obedienee to the law or by a public 
servant in the lawful exercise of his powders; 

(c) given by anything done in the lawdul exereise of the right of 
private defence. 

Provocation resulting from abusive language has been considered to 
he grave enough. Female infidelity is a common cause of provoca- 
tion. 


Prisate defence. 


If the offender, in the exercise in good faith of the right of private 
defence of person or property, exceeds it, and causes 
death without premeditation and without intending 
more harm than is necessary. 

•3. If the offender hemg a public servant or aiding a public servant 
p exceeds his legal powers and causes death by an 

1C servant. which lic, in good faith, believes to be lawful 

and necessary for the due discharge of his duty, and without ill-will 
towards the deceased. 


i. If it is committed, without premeditation, in a sudden fight, 
Sudden heat of passion, upon a sudden quarrel, and 

° ' ■ without the offender having taken undue advantage, 

or acted in a cruel or unusual manner. 


The fight should not have been pre-arranged. 

•5. Il'heii the deceased, being above the age of eighteen years. 

suffers death or takes the risk of harm with his 
own consent. 


Causing tlic death of any person by doing any rash or negligent act 
Death bj nefiigcnve ^i>T^ounting to culpablc homicide is punishable 

(s. 304A). [2 years and fine]. 

Criminal rashness is hazarding a dangerous or wanton act with the 
knowledge that it is so, and that it may cause injury, or knowledge 
that injury will probably be caused. 

Criminal negligence is acting without the consciousness that the 
illegal and mischievous effect will follow but in circumstances which 
show that the actor has not exercised the caution incumbent upon him 
and that if he had he would have had the consciousness. 
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If death results from injury inteniionalh/ inflicted this section does 
not apply. Death should have been the direct result of the rash and 
negligent act and that act must be the proximate and efficient cause 
without the intervention of another’s negligence. It must be the 
causa causans", it is not enough if it is causa sine qua non. 

Leading cases : — R. v. Nidamarti Nagabhushanam. 

R. V. Ketabdi Mundul. 

There arc two provisions regarding abetment of suicide : — 

(1) Abetment of suicide of a child or an idiot or an insane or a deliri- 
ous or an intoxicated person (s. 305). " 

(2) Abetment of suicide by any persmi {s. 306). ^ 

Attonpts. Attempts to destroy life are of three kinds ; — 

1. Attempt to murder — i.e., doing an act with such intention or 

knowledge, and under such circumstances that if the doer by that act 
caused death he would be guilty of murder (s. 307). [10 years and 

fine. If hurt is caused, then transportation for life of ten jmars. If 
the offender is under sentence of tran-sportation, then death.] 

The Bombay High Court has held that 'there may be an attempt 
under s. 511 which does not come under this section. It is not intended 
to exhaust all attempts to commit murder which should be punished 
under the Codd (12. v. Cassidy). But the Allahabad High Court has 
laid down that s. 511 docs not apply to attempts to commit murder 
which are fully and exclusively provided for by this section (A*. 
Niddha). 

2. Attempt to commit culpable homicide, i.e., doing an acf^witli 
such intention or knowledge, and under such circumstances, that, if 
the doer by that act caused death, he would be guiltj' of culjjable 
homicide not amounting to murder (s. 308). [If hurt is caused, then 
7 years, or fine, or both; in other cases 3 years, or fine, or both], 

3. Attempt to commit suicide — An act towards the commi.ssioji 
of this offence should have been done (s. 309). [1 year, or fine, or 
both]. The act must have been done in the course of the attempt, 
otherwise no offence is committed. 

THug- A ‘thug’ is a person who has been 

(1) habitually associated with any other or others for the pur})ose 
of committing — • 

(o) robbery, or 
(b) child stealing, 

(2) by means of, or accompanied with, murder (s. 310). [Trans- 
portation for life and fine (s. 311)]. 

MiscorriAsc, exposure The following offcnces 1 elate to birth and exposure 

of children, etc. of children : — 

1. Voluntarily causing a woman with child or quick with child to 
miscarry, otherwise than in good faith for the purpose of saving the 
life of the woman (s. 312) and without her consent (s. 313). 

2. Causing the death of a -woman by an act done with intent to cause 
miscarriage (s. ,314). 



478 


THE INDIAN PENAL CODE. 


Hurt. 


3. Doing an act without good faith with intent to prevent a child 
being born or to cause it to die after birth {s. 315). 

4. Causing the death of a quick unborn child by an act amounting 
to culpable homicide (s. 316). 

5. Exposure and abandonment of a child under twelve years by 
parent or persons having eare of it (s. 317). 

6. Concealment of birth by secret disposal of dead body (s. 318). 

Whoever causes (1) bodily pain, (2) disease, or (3) mfirmity, to any 

person, is said to cau.se hurt (s. 319). 

A person voluntarily causes hmt, if he does any 
act (a) with the intention of thereby causing hurt to any person, or 
(6)"Avith knowledge that he is likely thereby to cause hurt (s. 321). 
[One year, or fine up to Rs. 1,000, or both (s. 323).] 

Acts which wiU amount to hurt may amount to assault. But hurt 
may be caused by many acts which are not assaults, for instance, a 
person who mixes poison and places it on the table of another, or con- 
ceals a &ejdhe in the grass on which another is in the habit of walking, 
or digs a pit in a road intending that another may fall into it, will be 
guilty of hurt and not of assault. 

The following kinds of hurt are designated as 
‘grievous’ : — 


Grievoua hurt. 


1. Emasculation. 

2. Permanent privation of the sight of either eye. 

3. Permanent privation of the hearing of either ear. 

4. Prh'ation of any member or joint. 

5. Destruction or permanent impairing of the powers of any member 
or joint. 

6. Permanent disfigur.ation of the head or face. 

7. Fracture or dislocation of a bone or tooth. 

8. Any hurt which endangers life, or which causes the sufferer to 
be, during the space of twenty days, in severe bodily pam, or unable 
to follow his ordinary pursuits (s. 320). 

Voluntarily causing grievous hurt is voluntarily causing hurt, intend- 
ing it or knowing it likely to be grievous (s. 322). [Imprisonment for 
7 years and hne (s. 325). J 

The following are aggravated forms of the above two offences : — 

1. Voluntarily causing hurt (s. 325), or grievous hurt (s. 326), 
by an instrument used for shooting, stabbing, or cutting or which used 
as a weapon of offence is likely to cause death; or by hre or any heated 
substance or poison, or any explosive or deleterious substance, or by 
means of any animal. 

2. Voluntarily causing hurt (s. 327), or grievous hurt (s. 329), 
to extort from the sufferer or any one interested in him property or 
valuable security; or to constram hmi to do anything illegal; or to 
facilitate the commission of an offence. 

3. Causing hurt by administering poison or any stupefying, intoxi- 
cating, or unwholesome drug, with intent to commit or laeiiitate the 
conirmssion of an offence (s. 328). 
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4. Voluntariljf causing hurt (s. 330) or grievous hurt (s. 331), 

to extort from the sufferer or any one interested in him, a confes- 
sion pr any information which may lead to the detection of an offence;" 
or to constfaiir“the restoration' or pro^fty, or the satisfaetion of any 
claim. ~ ' ■ 

5. Voluntarily causing hurt (s. 332), or grievous hurt (s. 333), 
to a public servant in the discharge of his duty, or to prevent or deter 
him from so discl^arging it. 

Hurt or grievous hurt caused on grave and sudden provocation 
is not severely punished (ss. 334 and 335). Rash or negligent acts 
which endanger human life or the personal safety of others are made 
punishable even though no harm follows (s. 336); and if hurt or griev- 
ous hurt is caused by such acts the punislmient will be more severe 
(ss. 337 and 338). 


Wrongful restraint is (1) voluntarily obstrueting a person, (2) so as 
, to prevent him from proceeding in any direction, 

rong restraint. which he has a right to proceed |s. 339). 

[1 month, Rs. 500, or both (s. 341)]. 

The slightest unlawful obstruction to the liberty of a person to law- 
fully go when and where he likes to go is punishable. 

Wrongful confinement is (1) wrongfully restraining a person, (2) in 

Wrongful oonBne- such a manner as to prevent him from proceeding 
beyond certain circumscribing limits (s. 340) 
[1 year, or Rs. 1,000, or both (s. 342)]. 

Wrongful confinement is a form of wrongful restraint. W»ngful 
restraint keeps a man out of a place where he wishes to be. Wrongful 
confinement keeps a man within limits out of which he wishes to go, 
and has a right to go. 

In wrongful confinement there must be a total restraint, not a partial 
one. If a man merely obstructs the passage of another in a particular 
direction, leaving him at liberty to stay where he is or to go in any 
other direction, if he pleases, he cannot be said thereby to wrongfully 
confine him. Detention through the exercise of moral’force, without 
the accompaniment of physical force or actual conllict, is sufficient. 
Malice is not necessary. The period of confinement is immaterial 
except with reference to punishment. 

Leading cases : — Bird v. Jones. 

Dbauia v. Clifford. 


Austin V. Dowling. 


The following are aggravated forms of this offence ; — 

1. Wrongful confinement for three or more days (s. 343). 

2. Wrongful confinement for ten or more days (s. 344). 

3. Wrongful confinement of a person knowmg that a writ for his 
liberation has been issued (s. 345). 

4. Wrongful conlmement in secret so as to indicate an intention 
that the confinement of such person may not be known to any person 
interested in that person or to any public servant (s. 346). 
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5. AVrongful confinement for the purpose of extorting any properly 
or valuable security, or constraining person to do anything illegal or 
to give any information -which may facilitate the commission of an 
offence (s. 347). 

G. AVrongfni confinement for the purpose of extorting confession 
or information which may lead to the detection of an offence, or com- 
pelling restoration of any property or valuable security or the satisfac- 
tion of any claim or demand (s. 348). 

A pei-son is said to use force to another, 

(1) If he causes motion, change of motion, oi- 
cessation of motion to that other, or 

(2) if he causes to any substance such motion, or change of motion 
or cessation of motion as brings that substance into contact (a) with 
any part of that other’s body, or (b) wdth anything -which that other 
is wearing or carrying, or (c) with anything so situated that such con- 
tact affects that other’s sense of feeling; provided that he does so in 
any of the three follow'ing -ways 

(1) By his own bodily power. 

(ii) By disposing any substance in such a manner that the motion 
or change of motion, or cessation of motion, takes place w'ithout any 
further act on his part, or on the part of any other person. 

(iii) By inducing any animal to move, to change its motion, or to 
cease to move (s. 349). 

A person uses ‘criminal force’ to another if 

crim_ai force. (1) he intentionally uses force to any person. 

(2) without that person’s consent, 

(3) in order to the committing of any offence, or 

(4) intending by the use of such force to cause, or knowing it to be 

likely that by the use of such force he will cause, injury, fear, or an- 
noyance to the person to whom the force is used (s. 350). [3 months, 

or Rs. 500, or both]. 

Assault. ^ person commits an ‘assault’, if he 

(1) makes any gesture, or any preparation, 

(2) intending or knowing it to be likely, 

(3) that such gesture or preparation will cause any person present 
to apprehend 

. (4) that he is about to use criminal force to that person (s. 351). 
[3 months, Rs. 500, or both (s. 352)]. 

An assault is something less than the use of criminal force, the force 
being cut short before the blow actually falls. An assault is included 
in every use of criminal force. Mere ivords do not amount to an sa- 
.sault, but the words which the party threatening uses at the time may 
either give his gestures such a meaning as may make them amount to 
an assault (Expln). 

Assault or criminal force on grave provocation is not severely punish- 
able. [1 month, or Rs. 200 line, or both (s. 358)]. The provocation 
should not be voluntarily sought, or it should not have been given by 
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anything done in obedience to the law or done by a public servant 
in the lawful exercise of his powers, or done in the lawful exercise of 
the right of private defence. 

Leading cases : — Gama v. Morgan. 

Stephen v. Myres. 

An assault differs from an ‘affray’ — 

(1) An ‘assault’ may take place anywhere, whereas an ‘affray’ 
must be committed in a public place. • 

(2) An ‘assault’ is regarded as an offence against the person of an 

individual, whereas an ‘affray’ is regarded as an offence against the 
public peace. ‘ 

The following are aggravated forms of the offence of ‘assault’ and 
‘use of criminal force’ : — 

1. Assaulting or using criminal force to deter a public servant 
from the discharge of his duty (s. 353). 

2. Assaulting or using criminal force to a woman with intent to 
outrage her modesty (s. 354). 

3. Assaulting or using criminal force with intent to dishonour a 
person, otherwise than on grave provocation (s. 355). 

4. Assaulting or using criminal force in attempting to commit theft 
of property carried by a person (s. 356). 

5. Assaulting or using criminal force to any person, in attempting 
wrongfully to confine that person (s. 357). 

. Kidnapping is of two kinds: 

napping. Kidnapping from British India, and ^ 

(II) Kidnapping from lawful guardianship (s. 359) [7 years 

and fine]. 

I. Whoever 

(1) conveys any person beyond the limits of British India 

(2) without the consent (a) of that person, or (&) of some person 
legally authorized to consent on behalf of that person, 

is said to kidnap that person from British India (s. 360). 

II. Whoever (a) takes, or (b) entiees 

(1) any minor (a) under fourteen years of age, if a male, or (b) under 
sixteen years of age, if a female, or 

(2) any person of unsound mind, 

(3) out of the keeping of the lawful guardianship of such minor 
or person or unsound mind, 

(4) without the consent of such guardian, 

is said to kidnap such minor or person from lawful guardianship (s. 361). 

These sections protect children of tender age from being kidnapped or 
seduced for immoral purposes, as well as protect the rights of parents and 
guardians having the custody of minor or insane persons. 

The person kidnapped must be taken out of the possession of the 
parent by any means, forcible or otherwise : and the consent of the 
person kidnapped does not lessen the offence. 

The offence of kidnapping is complete when the minor is actually 
taken from lawfui guardianship (R. v. Nemai Chattoraj; R, v. Rain Dei ; 

I. p .c.— ai 
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Nanhak Sao v. King-Emperor). Kidnapping from guardianship is not 
a continuing offence. 

It is no defence that the accused did not know that the person kid- 
napped was Under sixteen or believed that she had no guardian. Any- 
one dealing with such person does so at his peril. The period of deten- 
tion is immaterial 

Abducting. A pci'son is Said to ‘abduct’ another if he 

(1) by force compels, or 

(2) by any deceitful means induces, 

(3) any person to go from any place (s. 362). 

4 ‘Abduction’ differs from ‘kidnapping’ — ■ 

(1) In ‘abduction’ the removal of the person need not be from the 
protection of the lairful guardianship. 

(2) The element of force or fraud existing in ‘abduction’ is absent in 
kidnapping. 

(3) In ‘abduction’ the age of the person abducted is immaterial, in 
‘kidnapping’, the person must be under fourteen, if a male, and under 
sixteen, if a female. 

(4) Abduction is a continuing offence. Kidnapping is not a continu- 
ing offence. 

The foUowing are aggravated forms of the offence of ‘kidnapping’ or 
‘abducting’ : — 

1. Ki(hiapping or abducting in order to mm*der (s. 364). 

2. Kidnapping or abducting with intent secretly and wrongfully to 
cor fine a person (s. 365). 

Sr* Kidnapping or abducting a woman to compel her to marry any 
person against her will, or to force or seduce her to illicit intercoiurse 
(s. 366). 

4. Inducing a woman to go from any place, by means of criminal 
intimidation or abuse of authority or any method of compulsion, in order 
that she may be forced or seduced to illicit intercourse {ibid). 

5. Inducing a minor girl under the age of eighteen years to go from 
any place or to do any act with the intention or knowledge that she will 
be forced or’seduced to illicit intercourse (s. 366A). 

6. Importing a girl under twenty one years of age from a foreign 
country or an Indian State with intent or knowledge that she will be 
forced or seduced to illicit intercourse (s. 366B). 

7. Kidnapping in order to subject a person to grievous hurt, slavery, 
or unnatural lust (s. 367). 

8. Wrongfully concealing or confining a kidnapped or abducted 
person (s. 368). 

9. Kidnapping or abducting a child under ten years with intent to 
steal movable property from tne person of such child (s. 369). 

Two provisions deal with slavery. — 

1. (a) Importing, exporting, removing, buying, selling, or disposing 
of any person as a slave, or 

(b) accepting, receiving, or detaining against his will any person as a 
slave (s. 370). 
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There must be a selling or disposal of a i^erson ‘as a slave’, that is, a 
selling or disposal whereby one who claims to have a property in the 
person as a slave, transfers that property to another. Lawful contracts 
for the transfer of a child by its parents do not amount to this offence, 
^•g'> giving a child in adoption, buying girls for marriage, etc. 

2. Habitually importing, exporting, removing, buying, selling, 
trafficking or dealing in slaves (s. 371). 


Sale of minors for 
immoral purposes. 


Two provisions relate to selling or buying of 
persons under eighteen years of age for immoral 
purposes : — ■ 

1. Selling, letting to hire, or otherwise disposing of any person under 
the age of eighteen years for the purpose of (a) prostitution, or (6) illicit 
intercourse, or (c) for any unlawful and immoral purpose, or (d) knowing 
it to be likely that such person will at anv age be used for such purpose 
(s. 372). 

2. Buying, hiring, or otherwise obtaining possession of such person 
for a like purpose (s. 373). 

When a girl under eighteen years is disposed of to, or is obtained 
possession of by, a prostitute or a brothel keeper, the person disposing of 
or obtaining possession of such girl shall be presumed to have disposed 
of her, or obtained possession of her, for prostitution (Expln. 1, ss. 372 
and 373). 

“IDicit intercourse” means sexual intercourse between persons not 
united by marriage, or by any union or tie which, though not amourffing 
to a marriage, is recognized by the personal law or custom of the com- 
munity to which they belong or, where they belong to different 
communities, of both such communities, as constituting between them 
a quasi-marital relation (Expln. 2, ss. 372 and 373). 

Unlarvfully compelling any person to labour 
against his will [1 year, or fine, or both (s. 374).] 
A man is said to commit ‘rape’ who has sexual 
intercourse with a woman 


Unlawful labour. 


Rape. 


(1) against her will; or 

(2) without her consent; or 

(3) with her consent when her consent has been obtained by putting 
her in fear of death or of hui't; or 

(4) with her consent, when the man knows that he is not her husband 
and that her consent is given because she believes that he is another man 
to whom she is lawfully married; or 

(5) with or without her consent when she is under fourteen years of 
age (s. 375). [Transportation for life, or ten years’ imprisonment and 
fine (s. 376).] 

Penetration is sufficient to constitute the sexual intercourse necessary 
to the offence of rape (Expln). 

Sexual intercourse by a man with his^own wife, the wife not being 
under thirteen years, is not rape (Excep.) 
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Indecent assault upon a woman does not amount to an attempPto 
cbmmit rape unless the Court is satisfied that the accused was determined 
to gratify his passions at all events, and in spite of all resistance. 

Unnatural offence is having (1) carnal intercourse, (2) against the order 

of nature, (3) with any man, woman or animal 
Unnatural onenca. 377) 

Offences againat UK,. The following are the offences against property 
pertv. Chap. xvii. dealt with in Chapter XVII : — 


1 . 

2 . 

3. 

4. 
3 . 
6 . 
7 . 


Theft. 


of property. 


Extortion. 8. 

Robbery. fl. 

Dacoity. 

Receiving stolen property. 

Cheating. 

Fraudulent deeds and dispositions 


Mischief. 

Criminal trespass. 

(a) House-trespass. 

(b) Lurking house-trespass. 

(c) House-breaking. 

(d) Lurking house-breaking. 


The ^bbve offences may be grouped in three classes ; — 

(1) Offences dealing with deprivation of property (ss. 378-424). 

(2) Offences dealing with injury to property (ss. 425-440). 

(3) Offences dealing with violation of rights of property in order to 
the commission of some other offence (ss. 441-462). 

A person is said to commit theft who 

(1) intending to take dishonestly 

(2) any movable property 

(3) out of the possession of any person 

(i) without that person’s consent, 

(5) moves that property, in order to such taking (s. 378). [3 years, 
or fine, or both (s. 379)]. 

A thing attached to the earth can be the subject of theft when sepa- 
rated from the earth. A person moving an obstacle which prevented a 
thing frorn moving is said to cause it to move. A person causing an 
animal to move is said to move whatever is thereby moved by the animal. 
The owner’s consent may be express or implied (Explns). 

The intention to take dishonestly must exist at the time of the moving 
of the property. If the act is not done animo furandi, it will not amount 
to theft. The test is ; Is the taking warranted by law ? It is not 
necessary that the taking should be of a permanent character, or that 
the accused should have derived any profit. Property removed in the 
assertion of a contested claim does not constitute theft. A bona fide 
claim of right rebuts the presumption of dishonesty. But a creditor remo- 
ving a debtor’s property to enforce payment is liable. A person taking 
dishonestly his own property out of the possession of another is guilty 
of this ofience. Thus the person from whose possession the property 
is taken may not be the owner. If one of the joint owners takes exclusive 
possession of joint property dishonestly he would be guilty of theft. 
The least removal of the thing trom its place is sufficient for the offence. 
It does not- matter whether the property remains within its owner’s 
reach or not. 
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Leading cases,-. — R. v. Nagappa. 

R V. Shri Churn Chungo, 

The following are aggravated forms of the offence 

1. Theft in any building, tent, or vessel, used as a human dwelling or 
for the custody of property (s. 380). 

2. Theft bj’- a clerk or a servant, of property in possession of his 
master (s. 381). 

3. Theft after preparation made for causing death, hurt, or restraint, 
or fear of death, hurt, or restraint to any person, in order to the com- 
mitting of such theft or the effecting of such escape afterwards, or the 
retaining of property taken by such theft (s. 382). 

A person commits ‘extortion’ if he 

ExtorUon intentionally puts any person in fear of any 

xtonion. injury 

(а) to that person, or 

(б) to any other, and thereby 

(2) dishonestly induces the person so put in fear 

( 3 ) to deliver to any person any 

(а) property, or 

(б) valuable security, or 

(c) anything signed or sealed, which may he converted into a 
valuable security (s. 383). [3 years, or fine, or both (s. 384)]. Putting 
any person in fear of injury in order to commit extortion [2 years, or 
fine, or both (s, 385)]. 

The inducement to part with the property should be dishonest, i.e., 
with intent to cause wrongful gain or loss. 

The ‘fear’ in extortion must be such as to unsettle the mind of the 
person on whom it operates and to take away from his acts that element 
of free voluntary action which alone constitutes consent. The terror 
of a criminal charge or of a loss of an appointment amounts to a fear of 
injury. ‘Fear’ must precede the delivery of property. Thus wrongful 
retention of property obtained without threat will not amount to extor- 
tion, even though subsequent threats are used to retain it. 

‘Theft’ differs from ‘extortion’ : — 

(1) In ‘theft’ the property is taken without the owner’s consent; in 
‘extortion’ the consent is obtained by putting a person in fear of any 
injury to him or any other. 

(2) ‘Theft’ can only be committed of movable property; ‘extortion’ 
may be committed of immovable property as well. 

The following are aggravated forms of extortion : — 

1. Extortion by putting a person in fear of death, or grievous hurt to 
that person or to any other (s. 386). 

2. Putting or attempting to put any person in fear of death, or 
grievous hurt to himself or any other in order to commit extortion 
<s. 387). 

3. Extortion by threat of accusation of an offence, j^unishable with 
death or transportation for life, or ten years’ imprisonment, or of having 
attempted to iriduce any other person to commit such offence (s. 388). 
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4. Putting or attempting to put any person in fear of such accusation 
as is mentioned above in order to commit extortion (s. 389). 

‘Robbery’ is an aggravated form of either theft or extortion, all 
Robbery. ‘robbcry’ there is either theft or extortion. ® 

Theft is ‘robbery’ if — 

(1) in order to the committing of the theft, or in committing the 
theft, or 

(2) in carrying away, or attempting to carry away, property obtained 
by the theft, 

(3) the offender, for that end, voluntarily causes, or attempts to 
cause, to any person 

(a) death, hurt, or wrongful restraint, or 

(b) fear of instant death, instant hurt, or instant WTongful restraint. 
Extortion is ‘robbery’ if the offender, at the [time of committing 

the extortion, is 

(1) in the presence of the pei-son put in fear, and 

(2) commits the extortion by putting that person in fear of instant 
death, instant hurt, or instant \vrongful restraint to that person, or to 
some other person, and 

(3) by so putting in fear, induces the person so put in fear then and 
there to delivery up the thing extorted (s. 390). [10 years and fine. If 
the robbery is committed on the highway between sunset and sunrise, 
then 14 years (s. 392). Attempt, 7 years and fine (s. 393). If hurt is 
caused, transportation for life, or 10 years and fine (s. 394).] The 
offender is said to be present if he is near enough to put the other in fear. 

An accidental injury by a thief will not convert his offence into 
robbery. Similarly, if hurt is caused to avoid capture, the offence will 
not amount to robbery, e.g., throwing stones to avoid pursuit. 

Belonging to a wandering gang of persons associated for the purpose 
of habitually committing theft or robbery is made punishable (s. 401). 

When (1) five or more persons conjointly commit, 
or attempt to commit, a robbery, or 
(2) where 'the whole number of persons conjointly committing, or 
attempting to commit, a robbery, and persons present and aiding such 
commission or attempt amount to five or more, 

every person so committing, attempting or aiding, is said to commit 
‘dacoity’ (s. 391). [Transportation for life or ten years (s. 395).] 
If any one of the dacoits commit murder in committing dacoity, every 
one of them shall be punished with death, or transportation for life, or 
rigorous imprisonment extending to ten years and fine (s. 396). It does 
not matter whether a particular dacoit was inside the house where the 
dacoity was committed, or outside the house, so long as the murder is 
comm itted in the commission of the dacoity. It is not necessary that the 
murder should be committed in the presence of all. 

Preparation to commit dacoity is punishable (s. 399), and so is either 
belonging to a gang of dacoits (s. 400), or assembling for the purpose of 
committing dacoity (s, 402). 
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Aggravated forms of robbery and dacoity are— 

(1) Offender using any deadly weapon at the time of committing 
robbery or dacoity or causing or attempting to cause death or grievous 
hurt to any person (s. 397). 

This section only applies to the offender who actually uses a deadly 
weapon, or causes grievous hurt. 

(2) Attempt to commit robbery or dacoity when armed wth a deadly 
weapon (s. 398). 

A person commits ‘ criminal misappropriation ’ if he 

Criminal misappro- (1) dishonestly misappropriates or converts to 

priation. Jjig QW'n USC 

(2) any movable property (s. 403). [2 years, or fine, or both]. 

The offence is committed though the misappropriation be only tempo- 
rary. The finder of property is not guilty if he takes it to protect it or to 
find the owmer ; but he is guilty, if he appropriates it knowing the owner, 
or having the means of discovering him, or before using reasonable 
means to discover him, or not believing it to be his own property, or not 
believing in good faith that the owmer cannot be found (Explns. 1 and 2). 

This offence takes place when the possession has been innocently come 
by, but where, by a subsequent change of intention, or from the know- 
ledge of some new fact with which the party was not previously ac- 
quainted, the retaining becomes wrongful and fraudulent. Thus 
retention of money by a servant authorized to collect it from a person 
may be criminal misappropriation even though he retains it on account 
of wages due to him. 

A person retaining money paid by mistake will be guilty of crkninal 
misappropriation. But there can be no criminal misappropriation of 
things which have actually been abandoned. 

Leading cases : — Bhagiram v. Abar Dome, 

R. V Slta. 

Romesh Ghunder v. Hiru Mondal. 

‘ Theft ’ is distinguished from ‘ criminal misappropriation ’ — 

(1) In ‘theft’ the property is taken out of the possession of another 
jierson and the offence is complete as soon as the offender moves the 
property. In ' criminal misappropriation ’ there is no invasion of 
anothers’ possession. The property is often iimocently got into 
possession. 

(2) In ‘theft’ the dishonest intention must precede the act of taking ; 
in ‘criminal misappropriation ’ it is the subsequent intention to convert 
or misappropriate the property that constitutes the offence. 

There is a difference between ‘ criminal misappropriation ’ and 
‘ cheating.’ In ‘criminal misappropriation ’ as in ‘criminal breach of 
trust,’ the original receiption of property is legal, the dishonest conversion 
takes place subsequently. In ‘cheating’ deception is practised to get 
possession of the thing. 

The aggravated form of criminal misappropriation is dishonest mis- 
appropriation of property possessed by a deceased person at the time of 
his death (s. 4Ci4). 
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Criraintti breach of A person Commits ‘ criminal breach of trust,’ 

trust. if Jjg 

(1) being in any manner entrusted with (a) properly, or (b) any 
dominion over property, 

(2) dishonestly (a) misappropriates, or (b) converts to his own use, 
that property, or 

(3) dishonestly (a) uses, or (b) disposes of, that property, 

(4) in violation (a) of any direction of law prescribing the mode in 
which such trust is to he discharged, or (b) of any legal contract, express 
or implied, which he has made touching the discharge of such trust, or 

(5) wilfully suffers any other person so to do (s. 405) 13 years, or 

fine, or both (s. 406)). ' 

‘Criminal jaisappropriation ’ differs from ‘criminal breach of trust’ — 

(1) In the former the property comes into the possession of the 
offender by some casualty, and he afterwards misappropriates it ; in the 
latter the offender is lawfully entrusted with property and he dishonestly 
misappropriates it or svilfuliy suffers any other person to do so. 

(2) 'Criminal breach of trust’ only applies to conversion of property 
held by a person in a fiduciary capacity; ‘criminal misappropriation,’ to 
property corning into possession of the offender anyhow. * 

The follondng are aggravated forms of criminal breach of trust : — 

1. Criminal breach of trust by a carrier, wharfinger, or warehouse- 
keeper (s. 407). 

2. Criminal breach of trust by a clerk or servant (s. 408). 

3. ^ Criminal breach of trust by a public servant, banker, merchant, 
factor, broker, attorney or agent (s. 409). 

Stolen property. ‘ Stolen property ’ is — 

«■ (1) property the possession whereof has been transferred by (a) theft, 

(b) extortion, or (c) robbery ; 

(2) property criminally misappropriated ; 

(3) property in respect of which criminal breach of trust has been 
committed. 

It is immaterial whether the transfer has been made, or the misappro- 
priation or breach of trust has been committed, within or without British, 
India. But if such property subsequently comes into the possession of 
a person legally entitled to the possession thereof, it caeses to be stolen 
property (s. 410). [Receiving or obtaining stolen property knowing it 
to be such is punishable with 3 years, or fine, or both (s. 411)]. • This 
section does not apply to the actual thief. 

If stolen goods are restored to the possession of the owner and he 
returns them to the thief for the purpose of enabling him to sell them to 
a third person, they are no longer stolen goods ; and the third person 
cannot be convicted of receiving them although he received them 
knowing them to be stolen. 

‘ Dishonest retention ’ of property is» distinguished from ‘ dishonest 
reception ’ of it. In the former offence the dishonesty supervenes after 
the act of acquisition of possession, while in the latter dishonesty is 
contemporaneous with such act. Thus a person cannot'be convicted of 
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* receiving’ if he has no guilty knowledge at the time of receipt. But he 
is guilty of ‘retaining’ if he subsequently knows or has reason to believe 
that the property was stolen. Neither the thief, nor the receiver of 
stolen property, commits the offence of retaining such property dis- 
honestly merely by continuing to keep possession of it. 

Property into or for which the stolen property has been converted or 
exchanged is not stolen property, e.g., proceeds of a stolen cheque, or 
the change given for a stolen currency-note. 

Res nullius cannot be the subject of receiving, e.g., a bull let loose as 
a part of religious ceremony and belonging to no one is not the subject of 
theft. 

If articles belonging to different persons are received at one time, the 
conviction will be only for one act of receiving and not separate convic- 
tions. 

The following are aggravated forms of this offence ; — 

1. Dishonestly receiving property stolen in the commission of a 
daeoity (s. 412). 

2. Habitually dealing in stolen property (s. 413). 

3. Voluntarily assisting in concealing or disposing of, or making 
away with, stolen property (s. 414). 

Cheating. A person is said to ‘cheat’ if he 

(1) by deceiving any person, 

(2) fraudulently or dishonestly induces the person so deceived 

(3) to deliver any property to any person, or 

(4) to consent that any person shall retain any property, or 

(5) intentionally induces the person so deceived to do or omit to do 
anything which he would not do or omit if he were not so deceived, and 
which 

(6) act or omission causes, or is likely to cause, damage or hann to 
that person in body, mind, reputation, or property (s. 415). 

Dishonest concealment of facts is a deceiption (Expln.) 

[1 year, or fine, or both (s. 416)]. 

Like ‘extortion,’ cheating is committed by the wrongful obtaining of a 
consent. The difference is that, in the former the consent is obtained by 
intimidation, in the latter, by deception. 

‘ Cheating ’ also differs from ‘theft’ — 

(1) In the former the property obtained by deception may be 
movable or immovable, in the latter, it must be movable. 

(2) In ‘theft’ the property is taken without the consent of the owner, 
in ‘cheating,’ the owner’s consent is obtained by deception. 

It is not necessary that cheating should be committed in express words 
if it can be inferred from all the circumstances attending the obtaining of 
property. But it is necessary that a person should be deceived. If a 
person knows what the deception is and acts on it, the person practising 
deception will be guilty of attempt to cheat but not of cheating. The 
offence will be committed even if the person deceived is other than the 
one on whom the deception is practised. Similarly, it is not necessary 
that there should be an intent to deceive any particular individual. 
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If a false \irospecliis or balance-sheet is issued to the public, or to a 
section of the public, the persons issuing it will be guilty of cheating 
although there was no intent to deceive anyone in particular (B. v. Ross). 

The person to whom the property is delivered may not be particeps 
cnminis. 

Mere puffing will not amount to this offence {R. v. Bryan, the Elkington 
spoon case), 

Leading cases : — R. v. Abbas All. 

K. V. Appasami. 

R. V. Soshl Bbusham. 

If the deception is in regard to a future event, then there must be 
evidence of an intention to cheat when the deception was made. Mere 
failure to carry out a promise is not enough. A man may intend to 
fulfil his promise, but subsequently he may change his mind. 

The following are aggravated forms of cheating : — 

1. Cheating with knowledge that wrongful loss may thereby be 
caused, to a person whose interest the offender is bound to protect 
(s. 418). 

2. Cheating by personation (ss. 416, 419). 

3. Cheating and thereby dishonestly inducing the person deceived to 
deliver any property to any person, or to make, alter, or destroy a 
valuable security, or anything which is signed or sealed, and which is 
capable of being converted into a valuable security (s. 420). 

A person is said to ‘cheat by personation’ if he cheats 

Cheating by perso- (1) by pretending to be some other person, or (2) 
by knowingly substituting one person for another, or 
(3) by representing that he or any other person is a person other than 
he or such other person really is (s. 416). 

It is immaterial whether the individual personated is a real or imagin- 
ary person (Expln.). [3 years, or tine, or both (s. 417) ]. 

As soon as a man by word, act, or sign, holds himself out as a parti- 
cular person with the object of passing himself off as that person, and 
exercising the right which that person has, he has personated him. For 
instance, if A represents himself to be B at an examination, or represents 
himself to be of a particular caste which he is not, or gives a false 
description of his position in life, he commits this offence. 

Fraudulent deeds The following provisions relate to fraudulent deeds 
and dispositions. dispositions of property ; — 

1. Dishonest or fraudulent removal or concealment or transfer or 
property to prevent distribution among creditors (s. 421). 

2. Dishonestly or fraudulently preventing from being made available 
for creditors a debt or demand due to the offender or to any other person 
(s. 422). 

3. Dishonestly or fraudulently signing, executing or becoming a 

party to any instrument which purports to transfer or charge any 
property and which contains any false statement as to the consideration 
for such transfer or charge or as to the person or persons for whose 
benefit it is intended to operate (s. 423). * 
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4. Dishonestly or fraudulently eoneealinw or removing any property 
of the offender or of any other person or assisting in the concefilment, 
or removal thereof, or dishonestly releasing any demand or claim to 
which the offender is entitled (k. 424). 

A person commits ‘mischief’ if he 

(1) with intent to cause, or knowing that he is 
likely to cause, wrongful loss or damage to (a) the 
public, or (b) any person. 

(2) causes (a) the destruction of any property, or (&) any such change 
in any property, or in the situation thereof, as destroys or diminishes its 
value or utility, or affects it ininriously (s. 425). 

The offender need not intend loss or damage to the owner. The pro- 
perty may belong to the offender, or to him jointly with others (Expln.) 
[3 months, or fine, or both (s. 426) j. 

A man may commit mischief on his own property to cause wrongful 
loss to some person. If a person does any act amounting to mischief in 
the exercise of a bona fide claim of right he cannot be, convicted of this 
offence. An act done through negligence will never amount to mischief. 
Mischief cannot be committed in respect of a res nullius, e.g., killing a 
bull set free. 

The aggravated forms of mischief are as follows : — 

1. Committing mischief, and thereby causing damage to the amount 
of 50 rupees (s. 427). 

2. Mischief by killing, poisoning, rendering useless, or maiming any 
animal of the value of 10 rupees (s. 428). 

3. Mischief by killing, poisoning, maiming or rendering useless'any 
elephant, camel, horse, mule, buffalo, bull, cow or ox or any other animal 
of the value of Rs. 50 or upwards (s. 429). 

4. Mischief by injury to works of irrigation-or by wrongfully dimi- 
nishing the supply of water for agricultural purposes or for food, or drink, 
or cleanliness (s. 430). 

5. Mischief by injury to public road, bridge, river or channel, so as 
to render it impassable or less safe for travelling or conveying propertx'- 

(s. 431). 

6. Mischief by causing inundation or obstruction to public drainage 
attended with damage (s. 432). 

7. Mischief by destroying, or moving or rendering less useful a light- 
house or sea-mark or by exhibiting false lights (s. 433). 

8. Mischief by destroying, moving, or rendering less useful any land- 
mark fixed by the authority of a public servant (s. 434). 

9. Mischief by fire or explosive substance with intent to cause damage 
to the amount of Rs. 100 or upwards or where the propertj’- is agricultural 
produce — ten rupees or upwards (s. 435). 

10. Mischief by fire or explosive substance with intent to destroy any 
building used as a place of worship, or human dwelling, or as a place for 
the custody of property (s. 436). 

11. Mischief with intent to destroy or make unsafe a decked Vessel 
or a vessel of 20 tons burden (s. 437). 
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12 . Mischief or attempt to commit mischief with fire or any explosive 
substance (s. 438). 

13. Intentionally running a vessel aground or ashore with intent to 
commit theft or misappropriation of property (s. 439). 

14. Mischief committed after preparation made for causing to any 

person death, hurt, or wrongful restraint, or fear of death, hurt, or 
wrongful restraint (s. 440). . 

A person commits ‘ criminal trespass ’ if he 

Criminal tre ass enters into or upon property in the possession 

^ of another, 

(2) with intent to commit an offence, or 

( 3 ) to intimidate, insult, or annoy any person in possession of such 
property ; or 

(4) having lawfully entered into or upon such property imlawfully 
remains there, 

(eO with intent to intimidate, insult, or annoy any such person, 
or 

(b) with intent to commit an offence (s. 441) [3 months, Rs. 500, 
or both (s. 447) ], 

Trespass can only be committed in respect of immovable corporeal 
property. The essence of the offence is the intention with which it is 
committed. A person entering on the land of another in the exercise 
of a- bona fide claim of right will not be guilty though the claim is 
unfounded. But if the entry is made with intent to annoy it does not 
matter whether it was made under a claim of right. The annoyance 
must be such as would affect an ordinary man, not what would specially 
and exclusively annoy a particular individual of a queer temperament. 

The property must be in the actual possession of a person other than 
the trespasser. It is de facto and not dejure possession that is necessary. 
The person in possession may be an individual or a corporate person. 

The entry must be to commit an offence as defined in s. 40, and not 
any unlawful act. Thus entering an exhibition building without a 
ticket does not amount to criminal trespass. 

House-trespass. A person commits ‘house-trespass’ if he 

(1) commit criminal trespass 

(2) by entering into, or remaining in 

(а) any building, tent, or vessel used as a human dwelling or 

(б) any building 

(i) used as a place of worship, or 

(ii) as a place for the custody of property (s. 442). 

Introduction of any part of the trespasser’s body is sufficient (Expln.). 

[1 year, or Rs. 1,000, or both (s. 448) j. 

The following are aggravated forms of this offence : — 

1. House-trespass in order to the commission of an offence punishable 
with death (s. 449). 

2. House- trespass in order to the commission of an offence punishable 

with transportation for life (s. 450). ' 
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3. House-trespass in order to the commission of an offence punishable 
with imprisonment (s. 451). 

4. House-trespass after preparation made for causing hurt, as sault, or 
wrongful restraint to any person, or for putting any person in fear of 
hurt, assault, or wrongful restraint (s. 452). 

‘Lmrking house-trespass’ is house-trespass, after taking precautions to 
conceal such house-trespass from some person who 
p^iMking house tres- ^ right to exclude or eject the trespasser from 
the building, tent, or vessel which is the subject of 
the trespass (s. 443). [,2 years and fine (s. 453) ]. 

Whoever commits lurking house-trespass after sunset and before 
sunrise is said to commit ‘ lurking house-trespass’ by night (s. 444). 

[ 3 years and fine (s. 456) ]. 

House bieakiog. A person is Said to commit ‘house-breaking’ if he 

(a) commits house-trespass, and effects his entrance into the house, or 

(b) if being in the house for committing an offence, or after commit- 
ting an offence, quits it in any of the following way^ — 

(1) Through a passage made by himself, or by any abettor of the 
house-trespass, in order to the conunitting of the house-trespass. 

(2) Through any passage not intended hy any person other than 
himself, or an abettor of the offence, for human entrance, or through any 
passage to which he has obtained access by scaling or climbing over any 
wall or building. 

(8) Through any passage which he, or any abettor of the house- 
trespass, has opened, in order to the committing of the house-trespass by 
any means by which that passage was not intended by the occupier of 
the house to be opened. 

(4) By opening any lock. 

(5) By using criminal force, or committing an assault, or by threaten- ' 
ing any person with assault. 

(0) By any passage which he knows to have been fastened against 
such entrance or departure, and to have been unfastened by himself, or 
by an abettor of the house-traspass (s. 445). [2 years and fine (s. 453) ]. 

House-breaking after sunset and before sunrise is said to be ‘ house- 
breaking by night’ (s. 446). [3 years and fine (s. 456) ]. 

The following are aggravated forms of the offence of lurking house- 
trespass and house-breaking : — 

1. Lurking house- trespass or house-breaking in order to the com- 
mission of an offence punishable wdth imprisonment (s. 454). 

2. Lurking house-trespass or house-breakmg alter preparation made 
for causing hurt to any person (s. 455). 

3. Causing grievous hurt or attempting to cause death or grievous 
hurt to any person whilst committing lurking house-trespass or house- 
breaking (s. 459). 

The following are aggravated forms of the offence of ‘lurking house- 
trespass by night’ and ‘house-breaking by night ’ ; — 

1. Linking house-trespass or house-breaking by night in order to the 
commission of sin offence punishable with imprisomnent (s. 457). 
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2. Lurking house-trespass or house-breaking by night, after prepara- 
tion made for causing hurt to any person (s. 458). 

All persons jointly concerned in lurking house-trespass or house- 
breaking by night are punishable where death or grievous hurt is caused 
by one of them (s. 460). 

Dishonestly breaking open a receptacle containing property is punish- 
able (s. 461). The punishment is much more severe when such act is 
committed by a person who is entrusted with its custody (s. 462). 

Chapter XVIII deals with offences relating to documents and to trade 
and property marks. 

A person commits forgery if he 

Forgery. ' (1) makcs any false document, or part of a 

Chap, xviii. document, 

(2) with intent 

(а) to cause damage or injury to the public or to any person, or 

(б) to support any claim or title, or 

•(c) to cause any person to part with property, or 

(d) to enter into any express or implied contract, or 

(e) to commit fraud, or that fraud may be committed (s. 463). 
[2 years, or fine or both (s. 465) ]. Using as genuine a forged document 
is punishable likewise (s. 471). 

A person is said to make a false document. — 

I. If he dishonestly or fraudulently (a) makes, signs, seals, or executes 
a document, or part of a document, or makes any mark denoting the 
execution of a document, 

(b) with the intention of causing it to be believed that such document 
or part of a document was made, signed, sealed, or executed 

(i) by, or by the authority of a person by whom, or by whose 
authority he knows that it was not made, signed, sealed, or 
executed, or 

(ii) at the time at which he knows that it was not made, signed, 
sealed, or executed. Or 

II. If he dishonestly, or fraudulently, without lawful authority by 
cancellation or otherwise, 

(a) alters a document in any material part thereof, 

(b) after it has been made or executed either by himself, or by 
any other person, whether such person be living, or dead 
at the time of such alteration. Or 

III. If he dishonestly or fraudulently causes any person to sign, seal, 
execute, or alter a document, knowing that such person 

(a) by reason of unsoundness of mind, or intoxication cannot, or 

(b) by reason of deception practised upon him, does not know 

the contents of the document, or the nature of the altera- 
tion (s. 464). 

A man’s signature of his own name may amount to forgery (Explan. 1 )• 
But tills must have been done in order that it may be mistaken for the 
signature of another person of the same name. Making a false dociunent 
in. the name of a fictitious person intending it to be believed that the 
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document was made by a real person, or in the name of a deceased 
person , intending it to be believed that the document was made by that 
person in his lifetime may amount to forgery (Expln. 2). A false 
document made wholly or in part by forgery is designated ‘a forged 
document’ (s. 470). 

It is not an essential quality of the fraud mentioned in the section that 
it should result or aim at deprivation of property. The offence is com- 
plete as soon as a dopument is made with intent to commit a fraud. 
But the false document must appear on its face to be one which, if true, 
would posseses some legal validity or must be legally capable of effecting 
the fraud intended. A wi-iting, though not legal evidence of the matter 
expressed, may yet be a document if the parties framing it believed and 
intended it to be evidence of such matter. It is not necessary that the 
document should be made in the name of a really existing person. 

Counterfeiting a document to support a legal claim will amount to 
forgery. Antedating a document or inserting a false date in it constitu- 
tes forgery. 

A general intention to defraud, without the intention of causing 
wrongful gain or loss to any particular person, is sufficient. There must, 
however, be a possibility of some person being defrauded. A man may 
have an intent to defraud and yet there may not be any person who could 
be defrauded by his act. 

If several persons combine to forge an instrument, and each takes a 
distinct part in it, they are nevertheless all guilty. 

It wiU amount to forgery even though the fabricated document 
purports to be a copy of another dociunent. j - 

Personation at an examination will amount to forgery as well as 
cheating. 

Leading cases : — R. v. Abbas Ali. 

R. V. Lalit Mohan. 

R. v. Staoshi Uhushan. 

R. V. Kotamraju. 

A document made to conceal a previous fraudulent or dishonest act 
amounts to forgery. But such falsification is not forgery if it is only 
. for the purpose of concealing a previous neghgent act. 

The following are aggravated forms of the offence of forgery : — 

1. Forgery of a record of a Court of Justice or of a register of births, 
baptism, marriage or burial, or a certificate or authority to institute or 
defend a suit or a power of attorney (s, 464), 

2. Forgery of a valuable security or will (s. 467). 

3. Forgery for the purpose of cheating (s. 468). 

4. Forgery for the purpose of harming the reputation of any person 
(8. 469). 

Other offences relating to documents are : — 

1. Making or possessing a counterfeit seal, plate, etc., with intent to 
commit forgery punishable under s. 467 (s. 472). 

2. Same as above when punishable otherwise (s. 473). 

3. Possession of a valuable security or will, known to be forged, with 
intent to use it as genuine (s. 474). 
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4. Counterfeiting a device or mark used for authenticating any docu- 
ment described in s. 467, or possessing counterfeit marked material 
(s. 475). 

5. Same as above when the dDeuments are other than those described 
in s. 467 (s. 476). 

6. Fraudulent cancellation, destruction, defacement or secretion, 
etc., of a will, or an authority to adopt, or a valuable security (s. 477.) 

7. Falsification of accounts by a clerk or officer or servant with 
intent to defraud (s. 477A). 

A n^ark used for denoting that goods are the manufacture or merchan- 
^ disc of a particular person is called a ‘trade mark,' 

*' ' and in the Penal Code ‘trade mark’ includes 

(1) , a trade mark registered under the Trade Marks Act, 1940, and 

(2) any mark used in relation to goods for the purpose of indicating 
a connection in the course of trade between the goods and some person 
having the right to use the mark (s. 478). 

A person uses a false trade mark 

(1) if he (a) marks any goods or any case, package, or other recep- 
tacle containing goods, or (b) uses any case, package or other receptacle 
with any mark thereon. 

(2) in a manner reasonably calculated to cause it to be believed that 
the goods so marked, or any goods contained in any such receptacle so 
marked, have a connection in the course of trade with a person with 
whom they have not any such connection (s. 480). [1 year, or fine, or 
both.fs. 482).] 

Property in a trademark is the right to the exclusive use of some 
mark, name, or symbol, in connection with a particular manufacture. 

^If the same mark is used on a different article it is not an infringement of 
such right. 

A mark used for denoting that movable property belongs to a 

Property-MarK. particular pcrson is called a ‘property-mark’ (s. 479). 

A person uses a false property-mark 

(1) if he marks any movable property or goods, or any case, package, 
or other receptacle containing movable property or goods, or 

(2) uses any case, package or other receptacle, having any marks » 
thereon ; 

(3) in a manner reasonably calculated to cause it to be believed that 

the property or goods contained in any such receptacle so marked, belong 
to a person to whom they do not belong (s. 481) . [1 year, or fine, or 

both (s. 482). ] • 

The function of a property-mark to denote certain ownership is not 
destroyed because any particular property on which it is impressed 
ceases to be of that ownership. 

Trade-mark denotes the manufacture or quality of the goods to which 
it is attached, and property-mark, the ownership of them. 

The following offences relate to counterfeiting any trade or proverty- 
mark used by a person : — 
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1. Counterfeiting any trade-mark or property-mark used by another 

(s. 483). 

2. Counterfeiting a mark used by a public servant to denote that any 
property has been manufactured by a particular person or at a particular 
time or place or that property is of a particular quality or has passed 
through a particular office or that it is entitled to any exemption (s. 484). 

8. Making or possession of any instrument for counterfeiting a 
trade-mark or property -mark (s. 485). 

4. Selling or exposing or possessing for sale or any purpose of trade 
or manufacture any goods or things with a counterfeit trade-mark or 
property-mark (s. 486). 

5. Making a false mark upon any receptacle containing goods (imless 
without intent to defraud ) (s. 487). 

6. Making use of any false mark (unless without intent to defraud) 
(s. 488). 

7. Tampering with property-mark with intent to cause ' iniimy 
(s. 489). 

There are five offences relating to currency-notes and bank-notes. — 

Currency-notes Snd 1- Counterfeiting currency -notes or bank-notes 
bank-notes. (s. 489A). 

2. Selling, buying, or using as genuine, forged or counterfeit cur- 
rency notes or bank-notes knowing the same to be forged or counter- 
feit (s. 489B). 

8. Possession of forged or counterfeit currency-notes or bank-notes, 
knowing or having reason to believe the same to be forged or counterfeit 
and intending to use the same as genuine (s. 489C). 

4. Making or possessing instruments or materials for forging or 
counterfeiting currency-notes or bank-notes (s. 489D). 

5. Making or using doeuments resembling currency-notes or bank- 
notes (s. 489E). 

Chapter XIX treats of criminal breach of contracts of service. Section 

Contraou of service. 490 which dealt with a breach of contract of service 

Chap. XIX. during voyage or journey and s. 492 with breach of 

contract to serve at a place where a servant is conveyed at his master’s 
expense, are repealed by Act III of 1925. 

The only case in which the Code now punishes a breach of contract is 
the following : — 

Voluntarily omitting to perform a lawful contract to attend on or 
supply the wants of a child, or an insane or a sick person, who is incap- 
able of providing for his own safety or of supplying his own wants 
(s. 491). [3 months, or Rs. 200, or both.] 

Ordinary servants, such as cooks, do not come within the purview of 
this section. 

Chapter XX deals with offences relating to marriage. 

The following two provisions relate to mock or 

Maniage Chap. XX ^ j^yalid marriages : — 


I. P. C.— 82 
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1. Cohabitation cansed by a man deceitfully inducing a belief of 
lawful marriage (s. 493). [10 years and fine]. 

2. Dishonestly or fraudulently going through a marriage ceremony 
knowing that no lawful marriage is thereby treated (s. 496). [7 years 
anfi fine]. 

The latter offence differs from the former in the fact that in it the 
ceremony is gone through, which is valid on the face of it but invalid 
for some reason known to one party, or the other. The former section 
applies to deception practised by a man on a woman ; the latter applies 
to an offence by a man as well as by a woman. 

A person commits ‘bigamy’ if that person. 

(1) having a husband or wife living, 

(2) marries in any case in which such marriage 

is void, 

(3) by reason of its taking place during the life of such husband or 
wife (s. 494). [7 years and fine]. If the former marriage is concealed 

from the person with whom the subsequent marriage is contracted, the 
punishment is ten years and fine (s. 495). 

There are two exceptions in which the second marriage is not an 
offence — 

(1) When the first marriage has been declared void by a Court of 
competent jurisdiction. 

(2) When the husband or wife has been continually absent or not 
heard of for seven years, provided that the facts be disclosed to the 
person with whom the second marriage is contracted. 

This section only applies to Hindu and Mahomedan women but not 
men, and to Christian and Parsis of either sex. 

The first marriage must be a valid marriage. But a Mahomedan girl 
has the option, if bhia, to ratify, or if Sunni, to cancel, her marriage on 
reaching the age of puberty if a person other than her father or grand- 
father has given her in marriage. 

Conversion of a Hindu wife to Mahomedanism or Christianity does not 
dissolve her' marriage with her Hindu husband and if she marries a 
Mahomedan or a Christian she commits bigamy. But if a Hindu 
Christian convert having a Christian wife relapses into Hinduism and 
marries a Hindu woman, he camiot be convicted of bigamy because the 
Hindu law recognizes polygamy on the part of the husband. But even 
if he is regarded as a Christian, his second marriage according to Hindu 
rites is no marriage at all. 

Leading cases : — R. V. Ram Kumarl. 

R. V. Ganga. 

R. V. Millard. 

It appears, however, that a Christian cannot by embracing Mahomeda- 
nism marry a second time during the lifetime of his first wife. He 
cannot cast oil to the winds a contractual obligation by his own act. 

Ihe rigour of the second exception is somewhat modified m Tolson’s 
case, which lays down that if the second marriage fijkes place within 
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seven years under a bona fide belief based on reasonable grounds that 
the former consort is dead, no offence is committed. 

A person commits adultery, if he 

Adultery Sexual intercourse with a person, 

(2) whom he knows or has reason to believe to 
be the wife of another man, 

(3) without the consent or connivance of that man, 

(4) such sexual intercourse not amounting to the offnece of rape 
(s. 497). [5 years, or fine, or both]. 

The inconstancies of a man are made punishable by this section, but 
not the inconstancies of a wife. The wife is not punishable as an abettor. 

Taking or enticing away or concealing or detaining a woman, knowing 
or having reason to believe her to be married, from her husband, in order 
that she may have illicit interocurse with any man is punishable (s. 498). 
[2 years, or fine, or both]. 

A person is guilty of ‘defamation’ if he. 

Defamation. (1) ' by words, either (a) spoken, or (6) intended 

Chap. XXI. to read, or 

(2) by signs or visible representations, 

(3) makes or publishes any imputation concerning any person, 

(4) intending to harm, or knowing or having reason to believe that 
such imputation will harm, the reputation of such person (s. 499). 
[2 years simple, or fine, or both (s. 500) ]. 

Defamation may be of a deceased person (Expln. 1.) It may'be 
concerning a company, an association, or collection of persons (£xpln.2). 
It may be by ironical expressions. 

An imputation harms a person’s reputation which, in the estimation of 
others, directly or indirectly, either 

(1) lowers his moral or intellectual character ; or 

(2) lowers his character in respect of his caste or calling, or his 
credit ; or 

(3) causes it to be believed that his body is in a loathsome' state, or in 
a state generally considered disgraceful (Expln. 4). 

The English doctrine that libel is an offence because it tends to a 
breach of the peace is not adopted in the Code. The deiinition in the 
Code applies to words as well as writings. 

Spoken words, even if defamatory, do not amount to a crime under the 
English law, except when they are seditious, blasphemous, grossly 
immoral or obscene. The Penal Code makes no distinction between 
spoken and written defamation. Nor does it recognize the distuic cions 
of English law whereby, under certain circumstances, words might be 
hbellous if written, but are not slanderous if spoken. 

The defamatory matter must be published, i.e. communicated to a 
person other than the one defamed. According to the English law, if 
such matter is communicated to the person defamed, it will ne sufficient 
for an indictment.^if it is likely to provoke a breach of the peace. The 
person who makes the imputation intending to harm the reputation of 
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another, as well as the person who publishes it are alike guilty. The 
publisher need not be the maker of the defamatory matter. 

The publisher of a newspaper is responsible for defamatory matter 
appearing in the newspaper whether he knows it or not. But it will be a 
good justification to plead if such matter is published in his absence and 
without his knowledge and the temporary management of the paper was 
in competent hands. A newspaper published at one place and sent to a 
subscriber at another will be considered to have been published at the 
latter place. 

„ Any of the following defences may be set up 

against a charge oi defamation : — 

1. Imputation of any truth which the public good requies to be 
made or published. 

2. Opinion expressed in good faith respecting the conduct of a public 
servant in the discharge of his duties, or his character so far as it appears 
in th^it conduct. 

3. Opinion expressed in good faith respecting the conduct of any 
person touching a public question, or his character so far as it appears 
in that conduct. 

4. Publication of a substantially true report of the proceedings of a 
Court. 

Such report cannot be published if the Court has prohibited it, or 
where the subject-matter of the trial is obscene or blasphemous. 

5. Opinion expressed in good faith respecting the merits of a case 
dewided in a Court ; or the conduct of a party, witness or agent concerned 
therein ; or the character of such person so far as it appears in such 
conduct. 

6. Opinion expressed in good faith respecting the merits of a perfor- 
mance submitted by the author to public judgment ; or respecting the 
author’s character so far as it appears in such a performance. 

7. Censure passed in good faith by a person having lawful authority 
over another. 

8. Accusation preferred in good faith to a duly authorized person. 

9. Imputation made in good faith by a person for the protection of his 
interest, or of any other person, or for the public good. 

The privilege of judges, counsel, pleaders, witnesses, and parties 
comes under this exception. So also, statements made in pleadings and 
reports to superior oUicers. 

Judge. — A judge cannot be prosecuted for defamation for words 
used by him whilst trying a case in Court, even though such words are 
alleged to be false, malicious, and without reasonable cause (Rama v. 
Subramanya). 

Counsel on Pleadeb. — The Madras High Court held in Sullivan v. 
Norton that no proceedings can be imstituted against a counsel or pleader 
for uttering words that are defamatory, or are calculated to hurt the 
feelings ol others, or are absolutely devoid of all solid foundation. This 
case has been doubted in a much later decision m which it is held that 
in the case of a lawyer good faith is to be presmnefi until bad faith is 
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proved by proof of private malice when the Court will interfere {Mir 
Anwarrudin v. Fathim Bai). 

The Bombay High Court has held that so long as an advocate acts on 
his instructions he has the fullest liberty of speech (Bhaishankar v. 
Wadia). Where express malice is absent the advocate or pleader is 
protected (In re Nagarji ; Purshottamdas). 

The Calcutta High Court has held that advocates have no absolute 
privilege. But unless a counsel or pleader is actuated by improper 
motives he is protected. If bad faith is proved in putting questions to 
witnesses he is liable. There must be evidence that he was actuated by 
improper motives and not by a desire to further his client’s interest. 

The Patna High Court has held that the privilege is not absolute but 
qualified and the burden is on the prosecution to prove absence of good 
faith. 

The Rangoon High Court has held that the English law of absolute 
privilege does not apply to advocates. 

Witness. — The Bombay High Court has held in a full bench case 
that relevant statements made by a witness on oath or solemn affirfnation 
in a judicial proceeding dre not absolutely privileged on a prosecution for 
defamation, but are governed by the provisions of this section {Bai 
Shania v. Vmrao). 

The Calcutta High Court has laid down that such statements should 
be relevant to the inquiry ( Woo{fun Bibiv.J erasat Sheikh) . If a witness 
voluntarily makes defamatory statements he will be guilty {Haidar Ali v. 
Abru Mia). 

The Madras High Court is of opinion that statements of a witness jqade 
in the witness box are absolutely privileged. If they are false the 
remedy is by indictment for perjury, and not for defamation {Manjaya 
V. Shesha Shetti). 

The Allahabad High Court has held in a full bench case that a witness 
can be prosecuted for defamatory statements concerning a person unless 
he shows that the statements fall under one of the exceptions to this 
section {Ganga Prasad). 

The former Chief Court of the Punjab had adopted the view of the 
Calcutta and Allahabad High Courts. 

The Nagpur High Court has followed the Bombay, Calcutta and 
Allahabad High Courts and held that a witness is not entitled to absolute 
privilege. {ChotelaVs case). 

Party. — The Bombay High Court has held that relevant statements 
made by an accused are not absolutely protected, but are governed by 
the provisions of s. 499 {Bai Shanta v. Vmrao). 

The Madras High Court has held that if an accused puts any question 
while defending himself, the question cannot be made the subject of a 
prosecution for defamation {Hayes v. Christian). Statement in answer 
to a question by the Court is not absolutely privileged {Tiruvengada 
Mvdali’s case). If a defamatory statement is made before an officer who 
is neither a juducial officer nor a Court, e.g., a Registration Officer, such a 
statement is not absolutely privileged. {KrishnamaV s case). 
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The Calcutta High Court has ruled in a full bench case that a defama- 
tory statement on oath by a narty falls within s. 499 and is not absolutely 
privileged {Satis Chandra Chakravarti v. Ram Doyal De). 

The Allahabad High Court holds the view that a suitor is not absolute- 
ly privileged. 

The Rangoon High Court has held that a party who gives evidence on 
his own behalf in a judicial proceeding may be prosecuted for any 
defamatory statement made in the course of his evidence. 

Pleadings.— Defamatory statements in applications, pleadings and 
affidavits are not absolutely privileged. 

The Bombay High Court has held that statements made in a written 
statement filed by the accused are not absolutely privileged. According 
to the Allahabad High Court any statement made in an application in 
good faith is protected. 

The Calcutta and Patna High Courts have held that defamatorj^ 
statements in a plaint or an affidavit are not absolutely privileged. But 
the decisions of the Calcutta High Court are not unanimous on the point 
whether' statements in a complaint to a Magistrate are absolutely 
privileged or not. 

The Madras High Court has in a full bench case held that a defamatory 
statement in a complaint to a Magistrate is not absolutely privileged. 
{Thuvengada Mudali’s case). 

The former Chief Court of the Punjab laid down that such statements 
were not absolutely privileged. 

The Rangoon High Court has taken the same view as the other High 
Courts. 

10. Caution intended in good faith for the good of the person to whom 
it is conveyed or of some person in whom he is interested, or for public 
good. 

other offences. The folloiving acts also are made punishable : — ■ 

1. Printing or engraving matter known to be defamatory (s. 501). 

2. Sale 'of printed or engraved substance containing defamatory 
matter (s. 502). 

A person commits ‘criminal intimidation’ if he 


(1) threatens another with any injury 
iion?"cimp. (®) to liis person, reputation or property, or 

(b) to the person, or reputation of any one in 
whom that person is interested. 

(2) with intent 

{a) to cause alarm to that person, or 

(b) to cause that person to do any act which he is not legally 
bound to do, or omit to do any act which that person is 
legally entitled to do, 

(3) as the means of avoiding the execution of such threat (s. 503). 
[2 years, or fine, or both]. 

If the threat be to cause (1) death or grievous hurt, (2) the destruction 
of any property by fire, (3) an offence punishable with death, transporta- 
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tion, or 7 years’ imprisonment, then 7 years, or fine, or both (s. 506). 
[If intimidation is caused by an anonymous communication, then 
additional imprisonment for 2 years (s. 507) ]. 

‘Criminal intimidation’ is closely analogous to ‘extortion.’ ^In the 
former the immediate purpose is to induce the person threatened to do. ' 
or abstain from, something which he was not legally bound to do or omit; 
in the latter, the purpose is filthy lucre by obtaining property. In 
‘criminal intimidation’ the threat need not produce the effect aimed at, 
nor should it be addressed directly to the person intended to be influence- 
ed. If it reaches his ears anyhow the offence is complete. 

The following two provisions relate to insult offered to persons other 
than public servants — 

1. Intentional insult with intent to provoke a 
breach of the peace, or to cause the commission of 
any offence (s. 504). 

(2) Uttering any word, or making any sound or gesture, or exhibiting 
any object, intending to insult the modesty of a woman or intruding 
upon the privacy of a woman (s. 509). 

Statements eonduc- Making, publishing or circulating, any statement, 
ing to mischief. rumour, or report 

(1) with intent to cause any officer, soldier, sailor or airman in the 
Army, Navy or Air Force, to mutiny, or to disregard or fail in his duty, 
or 

(2) with intent to cause fear or alram to the public whereby any 
person may be induced to commit an offence against the State or joublic 
tranquility, or 

(8) with intent to incite any class of persons to commit any offence 
against any other class is made punishable (s. 505). [ 2 years , or fine_ 

or both ]. 'The offence is not committed if such statement, etc., is 
true and there is no such intent as aforesaid. 


Intoxication. 


Act or omission caused by inducing a person to believe that he will be 
rendered an object of Divine displeasure if he does 
Divine displeasure. Omit to do the things which it is the object 

of the offender to cause him to do or omit, is punishable (s. 508). [1 

year, or fine, or both]. 

Intoxication alone is not made punishable by the Code. But a person 
who in a state of intoxication appears in any public 
place, or in any place which it is a trespass in him to 
enter, and there conducts himself in such a manner as to cause annoyance 
to any person is liable to punishment (s. 510). [24 hours, or Rs. 10, or 
both.] 

The last Chapter deals with attempts to commit offences. Attempting 
to commit or causing to be committed an offence, 
chapTxxiii. punishable by the Code with transportation or 

imprisonment, and in such attempt doing any act 
towards the commission of the offence is — where there is no express provi- 
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sion for the punishment of sueh attempt — punishable with transporta- 
tion or imprisonment up to half the term provided for the offence itself, 
or the fine provided or both (s. 511). 

Every eommission of a crime has three stages — 

(1) intention to commit it ; 

(2) preparation for its commission ; and 

(3) a successful attempt. 

Mere intention to commit a crime, not followed by any act, does not 
constitute an offence. The will is not to be taken for the deed unless 
there be some external act which shows that progress has been made in 
the direction of it or towards maturing and effecting it. 

Preparation consists in devising means for the commission of an offence. 
The section does not punish acts done in the mere stage of preparation. 
Mere preparation, is punishable only when the preparation is to wage war 
against the King-Emperor (s, 122), or to commit dacoity (s. 399). 

Attempt is the direct movement towards the commission after the 
preparations are made. To constitute the offence of attempt there must 
be an act 'done with the intention of committing ^n offence, and for the 
purpose of committing that offence, and it must be done in attempting 
the commission of the offence. An attempt can only be manifested by 
acts which would end in the consummation of the offence, but for 
intervention of circumstances independent of the will of the party. 
An attempt is possible even when the offence attempted cannot be 
committed ; as when a person intending to pick another’s pocket thrusts 
his hand into the pocket but finds it empty. 

If the attempt to commit a crime is successful, then the crime itself is 
committed ; but where the attempt is not followed by the intended 
consequences s. 511 applies. 

Leading cases : — R. v. Ramsarun. 

R. V. MacCrea. 

• R. V. Mangesb. 

R. V. Peterson. 

R. V. Baku. 



APPENDIX, 


Questions selected from papers set at law examinations. 


CHAPTER I. 

1. Under what cireuinstances may an offence committed outside British India 
be tried as an offence committed in British India ? See ss. 3 and 4. 

2. Describe the jurisdiction of the Indian High Courts in cases of offences 
committed outside British India (a) on land, and (6) on the high seas. See Com- 
ment on s. 4. 

3. What is extradition and what are the conditions for granting it? See Com- 
ment on ss. 3 and 4. 


CHAPTER II. 

4. Define — ^Person (s. H), Public (s. 12), Servant of the Queen (s. 14), Judge 
(s. 19), Court of Justice (s. 20), Public servant (s. 21), Movable property (s. 22), 
Wron^ul gain and wron^ul loss (s. 23), Dishonestly (s. 24), Fraudulently (s. 23), 
Counterfeit (s. 28), Document (s. 29), Valuable security (s. 30), Act and Omission 
(a. 33), Voluntarily (s. 39), Offence (s. 40), Special law (s. 41), Local law (s. 42), 
Hlegal and “ Legally bound to do ” (s. 43), Injury (s. 44), Vessel (s. 48), Good faitli 
(8. 52). 

5. IVhat is the law in the Penal Code as to illegal omissions ? See s. 32. 

6. What is the law regarding joint offenders ? See ss. 34, 35, 38. 

7. If two persons commit the same act, can they be guilty of different of^pnoes 
in respect of that act ? See s. 38. 


CHAPTER III. 

8. By wham, and for what, may a sentence of death and of transportation for 
life be commuted under the Penal Code ? See ss. 54 and 55. 

9. What is the distinction made in the kind of pimishment to which an Ameri- 
can or European must be sentenced when the offence of which he is convicted is 
punishable with transportation ? See s. 56. 

10. What sentences of transportation can be passed under the provisions of 
the Code ? See ss. 59, 121A, 124A, and 511, 

11. In what cases may transportation be awarded instead of imprisonment? 
See s. 69. 

12. Is there any limit to fine where no sum is expressed to which such fine may 
extend ? See s. 63. 

13. What are the provisions of the Penal Code with regard to character and 
duration of the sentence of imprisonment in default of payment of fine? See 
ss. 64, 66, 69, TO. 

14. State fully the law of cumulative penalties as stated in the Penal Code 
and illustrate it by cases. See s. 71 and Comment thereon. 

13. What rules are laid down for assessing punislunent for offences j 

(а) Committed in one transaction. 

(б) Falling within two definitions of the Code. 

(c) Made up of acts which are offences themselves ? 

16. l\Tiat is the law regarding solitary confinement ? See ss. 73, 74. 

17. Does s. 73 authorize a Magistrate to pass an enhanced sentence? See 

s. 75, j 
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CHAPTER W. 

18. Under what circunrstances is a man justified in committing acts which 
would otherwise be offences ? See p. 50, General Exceptions. 

19. When is the belief of legal justification a good defence ? See ss. 76, 77, 
78 and 79. 

20. To what extent may ignorance or mistake of an essential fact be pleaded 
as a defence to a criminal charge ? See ss. 76 and 79. 

21. What do you mean by an act of State? Can an act originally wrongful 
become an act of State by subsequent ratification ? See Comment on s. 79. 

22. To what extent, it at all, and subject to what limitations, if any, will a 
mistake of fact afford a valid defence ? See s. 79. 

23. When is an act excusable on the ground of its being done by accident or 
misfortune ? See s. 80. 

24. Quote the section which authorizes a choice of evils. See s. 81. 

25. In what eases is mens rea not an essential ingredient in an offence ? See 
p. 55. 

26. Up to what age is a child supposed to be doK incapax‘1 From what age 
does his criminal liability begin ? Discuss briefly the Indian law on the subject, 
pointing out the difference, if any, in the law of England. See Comment on s. 82. 

27. WTiere does the Code follow the maxim maliiia supplet aetalem (malice sup- 
plies defect of years) ? See s. 83. 

28. State the law with regard to offences committed in a state of intoxication. 
See ss. 85 and 86. 

29. How far docs consent of the person to whom, and upon whom, an act is 
done, take away the act from the category of offences, if without such consent it 
would be an offence ? See ss. 87, 88, 89 and 91. 

30. On what principle does law give protection to a medical man who causes 
death by a dangerous operation ? See Comment on s. 88. 

31. Mention some cases in which, even fiithout the consent of the party affected, 
an act would not be an offence if’done in good faith. See s. 92. 

82. When is a consent invalid ? See s. 90. 

38e «If it is shown that a communication made to a person has caused harm to 
such person, what is a good defence ? See s. 93. 

34. In what cases will a plea of compulsion or necessity' be a sufficient defence 
against a charge of criminal offence? See s. 94 and Comment thereon. 

35. How far do threats prevent acts done by the person threatened from being 

an offence ? See s. 94. * 

36. Explain with reference to any of the provisions of the Penal Code the maxim 
de minimis nop curat lex. See s. 95. 

37. State concisely the law regarding the right of private defence as laid down 
in the Penal Code, See ss. 96, 97 and 98. 

38. IVhat are the acts against which there is no right of private defence ? Sec 
3. 99. 

39. Are there any limitations to the'right of self-defence ? See s. 09. 

40. Under what circumstances does the right of private defence of the body 
extend to causing death ? See ss. 100 and 101. 

41. “ He who preserveth his own life at the expense of another man’s is ex- 
cusable thiough unavoidable necessity.” Examine the correctness of this state- 
ment explaining how far it is true at the present time. See s. 100. 

42. Under what circumstances does the right of private defence of property 
extend to causing death ? See s. 103. 

43. When does the right of private defence of property commence and how 
long docs it continue ? See s. 105. 
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CHAPTER V. 

44 . Wliat is abetment ? Give a brief account of the provisions of the Pena) 
Code relating to the abetment of offences. See ss. 107 and 108. 

45. Refer to the provisions of the Code which provide for the punishment of 
a ‘Principal in the second degree.’ See s. 114. 

46. State under what circumstances an abettor may be punished for an offence 
different from that which was abetted. See ss. Ill and 113. 

47. Is conspiracy a substantial offence under the Indian criminal law? What 
is the difference between the Penal Code and the English law in this respect ? See 
s. 120A. 


CHAPTER VA. 

47A. Define the offence of criminal conspiracy. How is it punishable? See 
ss. 120A and 120B. 


CHAPTER VI. 

48. Classify the offences against the State. See p. 95. 


CHAPTER VII. 

49. Summarize the offences relating to the Army, Navy and Air Force. See 
Summary, p. 458. 


CHAPTER VIII. 

50. What is an unlawful assembly ? What are the circumstances which would 
constitute an assembly an unlawful assembly ? See ss. 141, 142, and 143. 

51. Explain the several ingredients of the offence of rioting. See ss. 146, 147. 
and 148. 

62. When two opposite factions commit a riot, can they be said to form one 
' unlawful assembly? If so, can they be tried jointly? See Comment on ?.'T48. 

53. Describe the offence to establish which the prosecution should adduce 
evidence to prove that the accused acted (1) ‘ malignantly or wantonly ’ and (2) 

• malignantly.’ See ss. 153 and 270. — 

54. Wliat provisions, if any, are there in the Peaal Code especially affecting 
persons who own, occupy, or have an interest in land? See ss. ]54, 155 and 156. 

55. Wliat is an Affray ? See s. 160. 

56. Distinguish between Riot and Affray. See p. 123. 


CHAPTER IX. 

57. What are the provisions as regards wilful omission or evasion of the per- 
formance of a public duty ? See ss. 172, 176 and 187. 

58. What are the offences w'liich may be committed by refusing to give true 
information and how are they punishable ? See ss. 178-180. 

59. What are the offences which may be committed by giving false information 
and how are they punishable ? See ss. 171, 181 and 182. 

60. What constitutes the offence of disobedience to an order duly promulgated 
by a public servant ? See s. 188. 


CHAPTER XI. 

61. What acts amount to offences against public justice ? See p. 148. 

62. WTien is a person said to give false evidence ? See s. 191. 

63. What is fabricating false evidence ? See s. 192. 

64. Specify the different offences created by the Penal Code with respect to 

collusive legal proceedings instituted for the purpose of defeating creditors. See 
ss. 208-210. -< ' 
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65. Distinguish between the ‘ making of a false charge ’ and ‘ institution of 
criminal proceedings.’ See s. 211. W’hat is the distinction between s. 182 and 
s. 211 of the Indian Penal Code ? See Comment on s. 211. 

66. Under what circumstances, if any, is it no offence to accept gratification 
in consideration for screening a person from legal punishment for an ofience? 
See Ewception to s. 214. 

67. Briefly state the provisions of the Penal Code relating to an attempt to 
escape from custody. See ss. 224, 225, 225A and 225B. 

68. You are asked to prosecute A charged with the offence of offering resistance 
or illegal obstruction to his lawful apprehension by the Police. What proof would 
you adduce ? See s. 224. 

69. A person who was being taken before a Magistrate for the purpose of being 
bound over to keep good behaviour escaped from Police custody. Can he be punish- 
ed under s. 224 ? See p. 185. 


CHAPTER XII. 

70. Define, ‘ Coin ’ and ‘ Queen’s coin.’ See s. 230. 

71. Can you assign any reason why heavier punishment is awarded for counter- 
feiting Queen’s coin than for counterfeiting any other coin ? See p. 190. 

72. Describe the various classes of offences relating to coin. See ss. 231-254. 

73. What are the offences relating to the Government stamp? See ss. 255- 
263A. 


CHAPTER XIII. 

74. What are the offences relating to Weights and Measures, and how are they 
punishable ? See ss. 264-267. 


CHAPTER XIV. 

75. What is a Public Nuisance ? See s. 268. 

— 76. What are the offences affecting the public health ? See ss. 269-278. 

77. What arc the offence^ relating to public safety ? See ss. 278-289. 

78. How far does the majum volenti non fit ifijuria or in other words, the doctrine 
of contributory negligence, apply in criminal cases ? See pp. 62, 247. 


CHAPTER XV. 

79. What are the offences relating to religion ? See ss. 295-298. 


CHAPTER XVI. 

80. Define the several offences affecting human life dealt with by the Code. 
See Chap. XVI. 

81. What is Culpable Homicide ? Sees. 299. 

82. When does Culpable Homicide amount to Murder ? See s. 300. 

83. When does Culpable Homicide not amount to Murder? See Exceptions 
to s. 300. 

/84. Is the discovery of the dead body absolutely necessary in a murder case 
in India? What was imderstood in England by corpus deliciiH See s. 258. 

85. State fully the circumstances under which the offence of murder can ^ 
reduced to one of culpable homicide not amounting to murder. See Exceptions 
to s. 300. 
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88. Is there any offence the attempt to commit which is punishable under the 
Code, but not the commission of the offence itself ? See s. 309. 

87. Define Thug. Sees. 311. 

88. Define Hurt. See s. 319. 

89. What is Grievous Hurt ? See s. 820. 

90. Distinguish between ‘ Wrongful Restraint ’ and ‘ Wrongful Confinement.’ 
See s. 339. 

01. What are the aggravated forms of wrongful confinement? See ss. 343-348. 

92. Define Force ? See s. 349. 

93. What is Criminal Force ? See s. 340. 

94. What is Assault ? See s. 351. 

95. What are the aggravated forms of the offence of Assault ? See ss. 353-357, 

96. Point out how you would determine whether an act causing death amount- 
ed to murder, culpable homicide not amounting to murder, voluntarily causing 
grievous hurt, or causing death by rash and negligent act. 

97. What are the ingredients of the offence of Kidnapping? See s. 361. Is 

the consent of the party kidnapped to be taken into consideration ? See Com- 
ment on s. 361. , 

98. Define Abducting. See s. 362. How does it differ from Kidnapping? 
See Comment on s. 362. 

99. What are the aggravated forms of the offence of Kidnapping? See ss- 
364-868. 

100. State the provisions of the Penal Code as regards Slavery. See s. 371. 

101. What is rape ? See s. 375. 


CHAPTER XVH. 

102. State in general terms the three classes of offences against property with 
which Chapter XVII deals pointing out the distinguishing features of each class. 
See Summary. 

103. What are the offences against property punishable under the Indian Penal 
Code? Wherein do they all resemble each other? Classify them according to 
the nature of the property (movable and immovable or both) to which they apply. 
See Summary. 

104. Define Theft. See s. 378. 

105. Discuss the question whether a husband dan successfully prosecute his 
wife for stealing his property according as the parties are Europeans, Hindus, or 
Mahomedans. See p. 305. 

106. Compare the crime of Theft with the corresponding offence of Larceny 
under the English law. See p. 297. 

107. Give the aggravated forms of the offence of Theft. See ss. 380, 382. 

108. What constitutes Extortion ? See s. 383. 

109. Give the aggravated forms of the offence of Extortion. See ss. 385, 389. 

110. IVhat are the ingredients of the offence of Robbery and Dacoity ? See 
ss. 390 and 391. 

111. Explain Criminal Misappropriation. See s. 403. 

1 12. What is Criminal Breach of Trust ? See s. 405. 

113. Give the aggravated forms of the offence of Criminal Breach of Trust. 
See ss. 407-409. 

1 14. What is ‘ stolen property ’ and ‘ receiving stolen property ’ ? See ss. 410 
and 4ll. 

115. Define Cheating. See s. 415. 

116. Under what circumstances would a misstatement by a shopkeeper in re- 
gard to the value of a quality of an article which he sold amount to cheating ? See 
Comment on s. 415. 

117. Explain Cheating by Personation. See s. 416. 

118. What are the offences relating to fraudulent deeds and dispositions of 
property ? See ss. 421-424. 

1 19. Analyst the offence of Mischief. See s. 425. 
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120. Define Criminal Trespass. Sees. 441. 

121. IVhat is House-trespass ? See s. 442. 

122. What is Lurking House-trespass? See s. 443. 

123. Describe the several elements which go to make up the ofience of House- 
breaking. See s. 445. 

124. Give the aggravated forms of the offence of House-trespass. See ss. 448- 
452. 

125. Give the aggravated forms of the offence of Lurking House-Trespass or 
House-breaking. See ss. 454-459. 


CHAPTER XVIII. 

126. Define Forgery. See s. 463. 

127. What constitutes “ False document ” ? See s. 464. 

128. Explain the circumstances under which a man’s signature of his own 
name may amount to forgerj’. See Expln. 1 to s. 464 and illustrations (a) to (e) 
to that Explanatibn. 

129. What are the aggravated forms of Forgery. See ss. 466 and 467. 

130. Wiat is Trade Mark? What is using a false Trade Mark? See ss. 478 

480. • • 

131. What is Property Mark? What is using a false Property Mark? See 
ss. 479, 481. 


CHAPTER XIX. 

132. MTiat breaches of contract are punishable as criminal in India? See 
s. 491, and Comment. 

138. What reasons do you assign for the departure from the ordinary rule that 
a breach of contract forms the ground for a civil action only ? See p. 393. 


CHAPTER XX. 

“*134. What is Bigamy ? See s. 491. 

135. Under what circumstances would a woman, who, in the lifetime of one 
husband, piarries anotlier, not be guilty of bigamy ? See Exception to s. 494. 

136. Defm'e Adultery. See s. 497. 

137. Distinguish ‘ Adultery ’ from ‘ Rape.’ See ss. 375, 497. 


CHAPTER XXI 

138. What is Defamation ? See s. 499. 

139. Suirunaiize the law of Defamation as laid down in the Code. See s. 499 
and Explanations and Exceptions. 

140. What are the esceirtions which may be set up against a charge of defa- 
mation ? See Exceptions to s. 499. 

141. In a charge of defamation is it a sufficient defence to prove 

(a) tiiat the statement is true ; or , 

ih) that it is copied from a newspaper, the editor of which has not been 
prosecuted for defamation ? See Comment on s. 499. 

142. What is the law relating to the defamation of a corporation ? See Ex- 
planation to s. 499. 

143. State the chief points of difference betw’cen civil and criminal action for 
defamation. Sec Conmient on s. 499. 

144. Can a brother-in-law prosecute another for defaming his sister-in-law ? 
See Comment on s. 499. 



SUMMARY. 


511 


CHAPTER XXII. 

145. Define Criminal Intimidation. See s. 503. 

146. State the provisions of the Code with regard to insult offered to persons 
other than public servants. See ss. 504 and 509. 

147. Is Intoxication alone made punishable by the Code ? What are the essential 

ingredients of this offence ? See s. 510. ' 


CHAPTER XXIII. 

148. Wliat attempts to commit offences are punishable under s. 511 of the 
Code ? What must be proved in order to support the conviction of an attempt 
under the section ? See s. 511. 

149. How would you distinguish ‘ preparation ’ from ‘ attempt ’ ? See Com- 
ment on s. 511. , 

150. Enumerate some of the attempts to commit offences which are punishable 

under the Code. See comment on s. 511. f 

151. Can a conviction be sustained for attempting an offence which was in 
fact impossible ? See comment on s. 511. 



INDEX. 


The figures refer to sections and pages. 


Abandonment — 

or exposure of child under 12 years of age; punishment for, s. 817, p. 255. 

Abduction, ss. 362, 364-369, pp. 283, 284-287. 

in order that the person abducted may be murdered, s. 864, p. 284. 

wrongfully confined, s. 365, p. 284. 

of woman, in order to make her marry or seduce her, s. 366, p. 284. 
inducing any woman by criminal intimidation to go from any place in order 
Jo force or seduce her, s. 366, p. 284. 

procuration of minor girl under eighteen years by inducing her to go from 
any place or to do any act in order to force or deduce her, s. 366A, p. 286. 
importation of girl under twenty-one years from foreign country or any 
State in India to force or seduce her, s. 366B, p. 287. 
of a person, to subject liiin to grievous hint or slavery, s. 367, p. 287. 
concealing or keeping in confinement person abducted, s. 368, p. 287. 
of a child under ten years, to take property from it, s. 869, p. 287. 
of married woman with criminal intent, s. 498, p. 401. 

Abetment, s. 107, p. 78. 

to constitute — it is not necessary that the act abetted should be committed, 
• 3. 108, Expln. 2. p. 82. 

that the person abetted should be capable 
by law of committing an offence, 
s 108, Expln. 3, p. 82. 

of abetment is an offenos, s. 108, Expln, 4, p. 83. 

doe^ not require concert between abettor and person committing the act, 
s. l08, expln. 5, p. 8.3. 

of act constituting offence, which, if committed beyond, would be an offence, 
if committed in, British India, s. 108A, p. 83. 
general pro.visions regarding punishment for, ss. 109-118, pp. 85-92. 
Absconding — 

to avoid seryice of summons or other proceeding, s. 172, p. 136. 

Accident — 

act done by — or misfortune and without any criminal intention or knowledge, 
excluded from offence, s. 80, p. 53. 

Accounts — 

failure to keep election, s. 171 I, p. 135. 
falsification of, s. 477A, p. 384. 

Act, s. 33, p. 24. 

done by several persons with common intent, s. 34, p. 24. 
when fcriminal and done by several persons, each being liable for, ss. 35, 87, 88, 
pp. 26, 27, 28. 

offence caused partly by — and partly by omission, s. 36, p. 27. 
when no offence, see General Exceptions, Chap. IV, p. 48. 
words referring to, include illegal omissions, s. 32, p. 24. 

Admiralty jurisdiction, pp. 8, 11. 
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Adulteration — 

of food or drink intended for sale, s. 272, p, 205. 

drugs or medicine, or sale of, when adulterated, ss. 274, 275, p. 200. 

Adultery, s. 497, p. 400. 

omission to prosecute for, does not absolve the accused from criminal liability, 
ss. 451, 457, pp. 362, 364. 
wife not punishable for abetment of, s. 497, p. 400. 

enticing or taking away, etc., married woman with criminal intent, s. 498, 
p. 401. 

Affirmation — 

solemn — included in the word “oath”, s. 51, p. 31. 

Affray, ss. 159, 160, p. 123. 

assaulting public officer suppressing an — , s. 152, p. 118. 

punishment for causing an affray by disobeying an order of a public servant, 
s. 188, p.l46. 

Agent — 

liabilities of — of owner or occupier of land, not giving notice to police of riot; 
etc., ss. 154, 155, pp. 120, 121. 

when liable to fine hf riot, etc., is committed, s. 156, p. 122. 
criminal breach of trusf^ by — , s. 409, p. 330. 

Aid, 8. 107, Expln. 2, p. 78. 

Air Force — 

oKences relating to and committed by a person belonging to — , Chap. VII, 
p. 105. 

Airman — 

abetment of assault by — on superior ofScer, ss, 133, 134, p. 106. 
desertion of, and insubordination by — , ss. 135, 136, 188, i). 107. 

Alteration — 

made in a document, when it amounts to forgery, s. 464, p. 367. 

Animal, s. 47, p. 30. 

negligent omission to prevent danger from any — , s. 289, p. 212. 
causing hurt or grievous hurt by means of, ss. 324, j326, pp. 260, 261. 
mischief by poisoning, killing, maiming, etc., ss. 428, 429, pp. 350, 351. 
Anonymous communication — 

criminal intimidation caused by an — , s. 507, p. 420. 

Apprehension — 

of offender or person charged with offence wilfully neglecting to aid in — 
when bound to do so, s. 187, p. 146, 
preventing — by harbouring or concealing person, s. 216, p. 176. 
public servant voluntarily omitting — , s. 221, p. 170. 

— of offender under sentence of Court, 
s. 222, p. 180. 

penalty for resisting or obstructing — of oneself, s. 224, p. 181. 

another, s. 225, p. 182. 

omission of — by public servant, s. 225A, p. 183. 

resistance to lawful, — s. 225B, p. 184. ' 

Arbitrator — 

inclusion of — in the term “public servant”, s. 21, p. 16. 
false evidence before an — , s. 192, p. 152. 

Army — 

offences relating to — and committed by persons belonging to — , Chap. VII. 
p. 105. 

Arrest — ^ 

penalty for resisting or obstructing — ss. 224, 225, pp. 181, 182. 

I. P. C 88 
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Assault — ss. 351, 358, pp. 274, 278. 

on Governor-General, Governor of any Province or Member of Coimcil, -nith 
intent to compel or restrain exercise of any lawful power, s. 124., p. 9G. 
abetting — by soldier, sailor or airman on superior ofBcer, ss. 133, 134, p. 106. 
on public servant while suppressing riot, etc., s. 152, p. 118. 
mere words alone do not amount to — , s. 351, Expln., p. 273. 
on public officer generally, s. 353, p. 275. 
with intent to outrage modesty of woman, s. 354, p. 376. 

dishonour person, s. 855, p. 277. 
in attempt to commit theft from person, s. 356, p. 277. 
to commit wrongful confinement, s. 357, p. 277. 
on grave provocation, s. 358, p. 277. ^ 

Assembly — 

when it is “unlawful,” s. 141, p. 108. 

ioining or continuing in — after notice to disperse, s. 151, p. 117. 

Assessor — 

inclusion of — when assisting Court of Justice, in term “public servant,” s. 21, 

p'fth, p. 16. 

false personation of — , s. 229, p. 179. 

Assistance — 

omission to give — to public servant, how punisbafile, s. 187, p. 146. 
Association — 

whether incorporated or not, included in word “person”, s. 11, p. 14. 
imputation against an — may be defamatory, s. 499, Expln. 2, p. 403. 

Atmosphere — 

making, noxious, s. 278, p. 207. 

Attempt — 

td wage war against the Queen or an ally of the Queen, ss. 121, 125, pp. 05, 103. 
wrongfully restrain or overawe Governor-General, Governor of any Pro- 
vince, or Member of Council in the exercise of lawful power, s. 124, 
p. 99. 

rescue prisoner of Stgte or war, s. 130, p. 105. 
conmiit murder, s. 307, p. 249. 

* * culpable homicide, s. 308, p. 252. 

suicide, s. 309, p. 252. 
robbery, s. 393, p. 314. 

.robbery or dacoity when armed with deadly weapon, s. 398, p. 316 
an offence not otherwise expressly provided for, s. 511, p. 428. 

Bank-notes or Currency notes — See CuKOENcy-NOTiss. 

Believe — 

“Reason to believe” : meaning of the term. s. 26, p. 21. 

Benefit — 

as to meaning of — , s. 92, Explanation, p. 06. 

Bigamy, ss. 494, 495, pp. 394, 399. 

Bill of exchange — 

endorsement on — is a document, s. 29, Expln. 2, ill., p. 22. 

“ valuable security, s. 80., ill., p. 23. 

Birth- 

concealment of, s. 318, p. 256. 
forging register of, s. 466, p. 377. 

Boundaries — 

mischief by destroying or removing marks of, s. 484, p. 352. 

\ 
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Breach of the peace — 

insult intendedlto provoke — s. 504, p. 424. 

circulating false report with intent to cause — , s. 505, p. 425. 

Bribe — i 

public servant or person expecting to be a public servant taking — , s. 161, 
p. 124. 

taking — for corruptly influencing public servant, s. 162, p. 127. 

personally influencing public servant, s. 163, p. 127. 
public servant abetting the taking of a — s. 164, p. 128. 

obtaining a valuable thing without consideration, etc., s. 165, 
p. 128. 

Bribery — 

at an election, meaning of, s. 171B, p. 132. 
punishment for, s. 171E, p. 134. 

Building — 

negligence in pulling down or repairing a — , s, 288, p. 212. 
whays a — , ss. 436, 441, pp. 353, 354. 

Candidate — 

meaning of — , at an election, s. 171A, p. 132. 
withdrawal of — , s. 171A, p. 132 
Carnal Intercourse — j 

against order of natme; penalty for — , s. 377, p. 294. 

Ceremonies — 

disturbing religious — , ss. 296, 297, pp. 220, 221. 

Certificate — 

issuing or signing a false — , s. 197, p. 159. 
using as true — known to be false, s. 198, p. 159. 

Cheating, ss. 415, 417, pp. 336, 344. 

by personation; definition of, s. 416, p. 343. 

with knowledge that wrongful loss may ensue to person whose interest offender 
is bound to protect, s. 418, p. 344. 
by personation; punishment for — , s. 419, p. 344. 
and dishonestly inducing delivery of property, s. 420, p. 344. 
forgery for the purpose of — , s. 468, p. 379. 

Child- 

act committed by — under 7 years, is no offence, s. 82, p. 57. 

— above 7, under 12 and of immature understanding is no 
offence, s. 83, p. 57. 

act done to — for benefit of — with consent of guardian or in certain cases with- 
out consent, no offence, ss. 89, 92, pp. 63, 66. 
under 12 cannot “consent”, s. 90, p. 64. 
abetment of offence committed by — , s. 108, Expln. 3, p. 82. 
unborn — offences relating to — , ss. 315, 316, p. 255. 
exposure and abandonment of — under 12 years, s. 317, p. 255. 
concealment of birth of — by secret disposal of dead body, s. 818, p. 256. 
taking or enticing away (male under 14 and female under 16) from lawful 
guardianship, s. 361, p. 278. 
abduction of — , ss. 362, 364-369, pp. 283, 284-287. 

imder 10, kidnapping or abducting with intent to steal from person, s. 369, 
p. 287. 

buying or selling — under 16 years of age for purposes of prostitution, etc., 
ss. 372, 373, pp. 289, 290. 

breach of contract to attend on and supply wants of — , s. 491, p. 393. 

Claim — 

making a fraudulent — to property to prevent its seizure as forfeiture or in 
execution^ s. 207, p. 164. 

making a false — in a Court of Justice, s. 200, p. 165. 



516 


THE INDIAN PENAL CODE. 


Classes — 

promoting enmity between — , s. 1S3A, p. 119. 

Clerk — 

possession of property by — is possession by master, s. 27, p. 21. 
theft by — of property in possession of master, s. 381, p. 306. 
criminal breach of trust by—, s. 408, p. 328. 
falsification of accounts by — , s. 477A, p. 384. 

Cohabitation — 

caused by a man deceitfully making woman to believe she is married to him, 
s. 493, p. 394. 

Coin, s. 230, p. 188. 

counterfeiting, etc., and other offences relating to, how punishable, ss. 231, 234, 
pp. 189, 190. 

Coining instrument — 

taking — from Mint, s. 245, p. 193. 

Communication — 

made in good faith no offence, s. 93, p. 67. 

Commutation — 

of sentence of death or transportation for life; power of Government to order 
— without consent of offender, ss. 54-55, p. 35. 

Company — 

whether incorporated or not, is included in the r^ord ‘"person,” s. 11, p. 14. 
imputation against a — may be defamatory, s. 499, Expln. 2, p. 403. 
Compounding of offences — 

taking gift for — , s. 213, p. 172. 
making gift to induce — , s. 214, p. 173. 
in what cases legal, s. 214, exception, p. 173. 

Compulsion — 

acts done under — excused except murder or treason, s. 94, p. 67. 
doctrine of, s. 94, p. 68. 

Corfl^lsory labour — 

unlawful, s. 374, p. 292. 

Concealment— 

of design to commit offence, ss. 118-120, pp. 92, 93. 
by public servant of ofience which it is his duty to prevent, s. 119, p. 92. 
of Resign of waging war, abetment of — , ss. 121-123, pp. 95-99. 
of escaped prisoner ot State or war, s. 130, p. 105. 
deserter on board merchant vessel, s. 137, p. 107. 
property to avoid seizure, s. 206, p. 164. 

• ofiender.to screen him from punislunent s. 212, p. 171. 
no offence if offender is husband or wife of concealer, s. 212, Exception, p. 171. 
offence for accepting or giving gratification for — by offender, ss. 213-214, 
pp. 172, 173. 

offender who has escaped or whose apprehension has been ordered, s. 216, 
p. 176. 

of the birth of child, by disposal of dead body, s. 318, p. 256. 
wrongful — of abducted or Iddnapped person, s. 368, p. 287. 
of stolen property, s. 414, p. 335. 
of property, s. 424, p. 347. 

Confession. — 

voluntarily causing hurt or grievous hurt to extort, ss. 331, 333, pp. 263, 264. 
• wrongful confinement to extort, s. 348, p. 271. 

Confinement — 

by person having authority acting contrary to law, s. 220, p. 179. 
omission to place or keep in — by public servant, s. 221, p. 179. 
escape from — ; intentional or negligent suffering of — by public servant, s. 223, 
. p. 181. 

wrongful — of kinapped or abducted person, s. 368, p. 28'?! 
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Consent — 

exclusion of certain acts done by — from category of offences, ss. 87, 89, 91, 
pp. 62, 63, 65. 
when not valid, s. 90, p. 64. 

not required, when it cannot be obtained and act done in good faith is beneficial, 
s. 92, p. 66. 

Consideration — 

penalty on public servant obtaining valuable thing without — from person 
having official dealings with him, s. 165, p. 128. 

Conspiracy — See Criminal Conspiracy, Chap. VA, p. 94. 

for the doing of a thing when an abetment, ss. 107, 108, pp. 78, 82. 
to wage war against the Queen or to deprive the Queen of sovereignty or to 
overawe Government, s. 121A, p. 97. 

Contract of service — 

breach of — to attend and supply wants of helpless persons, s. 491, p. 393. 

Contempt of authority — 

of public servant. Chap. X, p. 135. 

Contempt of Court — 

by insult and interruption during judicial proceedings, s. 228, p. 185. 
Conviction — ' 

previous — ; its effect in increasing punishment, s. 75. p. 46. 

Corpse — 

offering indignity to human — , s. 297, p. 221. 

Counterfeit, s. 28, p. 21. 

imitation need not be exact in order to constitute a — , s. 28, Expln. 1, p. 21. 
Court of Justice, s. 20, p. 16. 

what officers of a — are “public servants,” s. 21, fourth, p. 16 

acts done under orders of — are not offences, s. 78, p. 50. 

absconding to avoid summons, etc., to attend a — , s. 172, p. 136. 

preventing service, etc., of summons, etc., to attend a — , s. 178, p. 186. 

neglecting to attend when ordered by — , s. 174, p. 137. 

not producing document in a — when ordered, s 175, p. 138. 

neglecting to aid public servant in executing process of a — , s. 187, p. 146. 

interrupting proceedings of a — , s. 228, p. 185. 

forging record or proceedings of a — s. 466, p. 377. 

Court-martial — 

trial before a — is a judicial proceeding, s. 193, Explanation 1, p. 135. 
Criminal breach of trust, ss. 405, 406, pp. 823, 324. 
by carrier, etc., s. 407, p. 328. 

clerk or servant, s. 408, p. 328. 

public servant, banker, etc., s. 409, p. 330. 

Criminal conspiracy — 

definition of, s. 120A, p. 94. 
punishment for, s. 120B, p. 95. 

Criminal force, ss. 350, 352, pp. 272, 275. 

to deter public servant from discharge of his duty, s. 358, p. 275. 
woman to outrage her modesty, s. 354, p. 276. 

dishonour a person otherwise than on grave provocation, s. 355„pt 277. 
in attempt to commit theft, s. 356, p. 277. 
wrongfully to confine a person, s. 357, p. 277. 

Criminal intimidation, ss. 503, 506, pp. 422, 425. 

by anonymous communications, s. 507, p. 426. 

Criminal misappropriation — 

of property, 403, 404, pp. 317, 322. 
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Criminal trespass s. 441, p. 354. 

“House-trespass,” ss. 442, 448, 451, pp. 358, 362. 

“Lurking house-trespass,” s. 443, p. 359. 

“House-breaking”, s. 445, p. 360. 

“Lurking house-trespass or house-breaking", ss. 453, 455, 459, pp. 363, 365. 
“Lurking house-tiespass by night,” s. 454, p. 863. 

“House-breaking by night,” s. 446, p. 361. 

Currency-notes and Bank-notes, ss. 489A to 489E, pp. 391, 392. 
counterfeiting — , s. 489A, p. 391. 
using as genuine forged — , s. 489B, p. 391. 
possession of forged — , s. 489C, p. 391. 

making or possessing instruments for forging — , s. 489D, p. 392. 
making or using documents resembling, s. 489E, p. 392. 

Culpable homicide, ss. 299, 304, pp. 223, 244. 
attempt to commit, s. 308, p. 252. 
when — is murder, s. 300, p. 229. 

by causing death of person other than the person whose death was intended, 
s. 301, p. 242. 

causing death of quick unborn child by act amounting to — , s. 316, p. 255. 
by exposurejjf child, s. 317, p. 255. 

Cumulative punishment — • 

not to be awarded where single offence is made up of different parts, s. 71, 
p. 40. 

Custody — 

escape from — ; intentional or negligent suffering by public servant, ss. 222, 223 

pp. 180, 181. 

escape from — ; or attempt to, ss. 225, 227, pp. 182, 185. 
harbouring person uho has escsiped from — , s. 210, p. 176, 

Dacoity, ss. 391, 395-398, pp. 313, 314-316. 

iftsicing preparation for — , how punishable, s. 399, p. 316. 
belonging to a gang of dacoits, how punishable, s. 400, p. 316. 
assembling for purpose of committing — , s. 402, p. 317. 

» dishonestly receiving property stolen in the commission of a — , s. 412, p. 335 
Death s. 46. p. 30. • 

onejjf the punishments unde>' Penal Code, s. 53, first, p. 32. 
sentence of — may be commuted, s. 54, p. 35. 

causing — Unintentionally with consent or for benefit, not an offence, ss. 87, 
88-89, pp. 62, 63 

right of private defence when extends to — , ss. 100-103, pp. 74, 75. 
caused by rash and negligent act, s. 304A, p. 244. 
of a quick unborn child, s. 316, p. 255. 

Decree — 

fraudulently suffering, or obtaining issue or execution of — for sum or property 
not due, ss. 208-210, p. 165. 

Defamation — 

what constitutes the offence of — , s. 499, p. 403. 
punishment for simple — , s. 500, p. 406. 

printing or engraving matter known to be defamatory, 
s. 501, p. 422. 

t „ selling printed or engraved substance having defamatory 

matter, s. 502, p. 422. 

privileges of Judges, counsel, pleader, witness, parties, etc., pp. 415, 416, 418, 419. 
Definitions in Code subject to exceptions, s. 6, p. 14. 

Depredation — 

committing — on territories in alliance or at peace with the Queen, ss. 126, 127, 
p. 104. * 
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Deserters — 

harbouring — or negligently Mlowing concealment of — on board ship, ss. 136, 
187, p. 107, 

Disaffection — 

exciting — against Government. See Sedition. 

includes disloyalty and all feelings of enmity, s. 124A, Expln. 1, p. 100. 
Dishonesty, s. 24, p. 19. 

Divine displeasure, act induced by threat of, s. 508, p. 426. 

Doctrine of self-preservation, p. 55. 
of necessity, p. 68. 

Document, s. 29, p. 22. 

public servant framing incorrect — to cause injury, s. 167, p. 130. 
omission to produce — ^when legally bound, s.175, p. 138. 
fabricating false evidence in — , s. 192, p. 152. 

destruction of — to prevent its production as evidence, s. 204, p. 162. 
false — ; what constitutes the making of a, s. 464, p. 367. 
forged — :what constitutes a forged — , s. 470, p. 379. 

Driving, rash and negligent, s. 279, p. 207. 

Drug, selling of, as a difiejent drug, s. 276, p. 206. 

Drunkness, leading to misconduct in a public place, s. 510, p. 427. 

Election — 

offences relating to, ss. 171A to 171-1, pp. 182-135. 

“candidate”, meaning of, s. 171A, p. 132. 

“electoral right”, meaning of, s. 171A, p. 132. 
bribery in — , s. 1718, p. 132. 
undue influence at an, s. 171 C, p. 133. 
personation at an, s. 171D, p. 134. 
punishment for bribery, s. 171E, p. 134. 

undue influence’, s. ITlF, p. 184. 
false statement in connection with, s. 171G, p. 184, 
illegal payment in connection with, s. 171H, p. 135. 
failure to keep account of, s. 171 -T, p. 135. 

Electoral right — 

meaning of, s. 171A, (6), p. 132. 

Emasculation — 

“is grievous hurt,” s. 320, p. 238. 

Enticing — 

minors, s. 861, p. 278. 
married woman, s. 498, p. 401. 

Escape — 

of offender from custody or whose apprehension has been ordered, s. 216, 
p. 176. 

public servant allowing, suffering or aiding — of prisoner of State or war, 
ss. 128, 130, pp. 104, 105. 

intentionally suffering — of person accused or under sentence, 
ss. 221, 222, pp. 179, 180, 

negligently suffering — of person charged or convicted, s. 223, 

p. 181. 

making or attempting to make — from lawful custody, s. 224, p. 181. 
Evidence — 

refusal by party in suit to give — , s. 179, p. 40. 

punishment for using — knowing it to be false or fabricated, s. 196, p. 158. 
causing disappearance or production of — to screen offender, s. 201, p.l60. 
destroying ddcument to prevent its being used as — , s. 204, p. 162. 
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Exceptions— 

general — , Chap. IV, p. 48. 

Explanations — 

general — , Chap. II, p. 13. 

Exposure — 

and abandoninent of child under 12 years of age, s. 317, p. 255. 

Extortion, ss. 383, 388, p. 278. 

causing hurt or grievous hurt for purposes of — , ss. 327, 329, 330, 337, pp. 201, 
262, 265. 

wrongful confinement for purposes of — , s. 347, p. 270. 
by putting a person in fear of injury to commit — , s. 385, p. 309. 
putting or attempting to put a person in fear of death or grievous hurt to 
commit — , ss. 386, 387, pp. 309, 310. 

punishment for attempt to commit— by putting person in fear of accusation 
of an offence, s. 389, p. 310. 
when it amounts to robbery, s. 390, p. 310. 

Extra-territorial iurisdiction, p. 7. 

Fabricating false evidence, s. 192, p. 152. 

False charge— 

with intent to injure, s. 211, p. 166. 

False claim — 

dishonestly mating a— in Court, s. 209, p. 165. 
using as true — , ss. 199, 200, p. 159. 

False evidence — 

giving and fabricating — ; definition of — , ss. 191, 192 pp. 152, 155 
and using — , ss. 193, 196, pp. 155, 158. 

False information — 

furnishing — to public servant, bv person legally bound, ss. 177, 181, pp. 139, 

140. 

with intent, to cause injury to another per- 
son, s. 182, p. 141. 
to screen offender, s. 201, p. 169. 
respecting offences committed, s 203, p. 162. 

False personation — 

of s^diet, by wearing garb, etc., s. 140. p. 10 !. 
for purposes of suit or prosecution, s. 205, pi 163. 
of juror or assessor, s. 229, p. 186. 

False Tcports-^ 

circulating — to cause mutiny or disturbance, s. 505, p. 425. 

False statements — , 

in connection with an election, .s. 171G, p. ‘134. 

Falsification — 

of accounts by clerk, officer or servant, s. 477A, p. 384. 

trade and property^ marks, ss. 478, ^0, 481, 487, pp. 385, 386, 390. 

Fictitious stamps — 

punishment for using or making — etc., ss. 262, 263, 263 A — , pp. 197, 198. 

Fine — 

one of the punishments under Penal Code, s. 33, p. 32. 
rule as' to amount of — ^when limit rot expressed by law, s. 63, p. 37. 
sentence of imprisonment for non-payment of — , s. 64, p. 38. 
limit of imprisonment for non-payment of — ^when both imprisonment and fine 
awardable, s. 65, p. 38. 

description of imprisonment for non-payment, s. 66, p. 38. 
imprisonment for non-payment of — when offence punishable with fine oniv, 
s. 67, p. 88, • 
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imprisonment for non-payment of — terminates on payment of — or pi 
part of, ss. 68, 69, p. 39. 
period allowed for levy of — , s. 70, p. 39. 

death of offender does not discharge property from liability for — , s. 70, p. 39, 
Fire — 

negligent or rash act, or omission to take proper precaution with — , s. 285, 
p. 2X1. > 

causing hurt or grievous hurt, by — or heated substance, ss. S2i, 326, pp. 260^261. 
mischief by means of — , ss. 435, 436, 438, p. 353. 

Force — 

acts done under compulsion when no offence, ss. 94, 349, pp. 67, 271. 

Foreigner, liability of, in British India, p. 10- 
Forfeiture — 

of property, one of the punishments under Penal Code. s. oS, fifthly, p. 32. 

for waging war against Government, ss. 121, 122, pp. 95, 99. 
used in, or acquired by, committing depredation on Power in 
alliance with Government, ss. 12S, 127, p. 104. 
fraudulently removing, etc., property to avoid — , s. 206, p. 164. 

receiving or claiming property to avoid — , s. 207, p. 1114. 
public servant disobeying law, to screen property from—, s. 217, p. 177. 

framing'incorreet record, etc., to screen property from — , s. 218, 
p. 178. 

Forged document, s. 470, p. .379. 

using or possessing a — , ss. 471, 474, pp. 379, 382. 

counterfeiting desice or mark to give appearance of authenticity to a — , ss. 473, 
476, pp. 382, 383. 

Forgery, ss. 463. 465, pp. 360, 369. 
of record of Court, s. 466, p. 377. 

valuable securitj’, will, etc., s. 467, p. 378. 
for the purpose of cheating or harming reputation, ss. 46.S, 169, p. 379. 
making or possessing counterfeit seal, etc., with intent to commit — , ss. 472, 
473, p. 382. 

Fraudulent — ^ 

removal, etc., of property to prevent seizure, s. 206, p, 164. 
claim to property to prevent seizure, s. 207, p. 161. 
suffering decree for sum not due, s. 208, p. 165. 
claim in a Court of Justice, s. 209, p. 16.5. 
obtaining decree for sum not due, s. 210, p. 165. 

cancellation, etc., of will, authority to adopt, or valuable security, s. 477, 
p. 383. 

Fraudulent deeds and dispositions of property — ■ 

to defraud creditors or deceive purchasers, ss. 421, 424, pp. 3-1.5, .’417'. 

Fraudulently, s. 25, p. 19. 

Gaining -nTongfully, s. 23, p. 1.8. 

Gender, s. 8. p. 14. 

Gesture — 

making a — to wound leligious feelings of another, s. 298, p. 222. 
when it amounts to an assault, s. 351, p. 273. 

Gift- 

punishment for taking — or offering, etc., to screen offender, ss. 213, 214, pp. 172, 
173. 

help to recover stolen property, 
etc., s. 215, p. 174. 


1. P. C.— 34 
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Good faith, s. 52, p. 81. 

acts done in — under orders of Ciourt of Justice excused, s. 78, p. 50. 
harm done in — 'without criminal intent excused, s. 79, p. 50. 
act done in— for benefit of person writhout consent excused, s. 92, p. 66. 
communication made in — no offence, s. 93, p. 67. 

Government, ss, 17, 203A (4), pp. 15, 198. 

offence agaipst — conspiracy to overawe — , s. 121A, p. 97. 
overawing or abetment thereof, or attempt ot overawe — , s. 124, p. 99. 
exciting disaffection against — , s. 124A, p. 99. 

Government stamp — 

counterfeiting a — , ss. 255, 263A, pp. 195, 198. 

Gratification, s, 161, p. 124. 

public servant improperly taking a — , s. 161, p. 124. 

accepting — , etc., for corruptly influencing a public servant, s. 162, p. 127. 

using personal influence with public servant, 
s. 163, p. 127. 

abetment by a public servant of the taking and giving of illegal — , s. 164, 
p. 128. 

public servant taking — etc., without adequate consideration for it, s. 165, 
.p, 128. 

accepting — , etc., to screen offender or abandon prosecution, s. 213, p. 172. 

giving , etc., in consideration of screening offendfer, etc., s. 214, p. 173. 

taking — , etc., to help in recovery of stolen property, s. 215, p. 174. 

Grievous hurt, s. 320, p. 258. 

act done by consent not intended or known to be likely to cause death or — 
does not constitute an offence, s. 87, p. 62. 
voluntarily causing — what is — , s. 322, p. 260. 
causing — voluntarily by weapons, s. 326, p. 261. 

to extort property, s. 329, p. 262. 

confession, s. 831, p. 263. 
deter public servant from his duty, s. 333, p. 264. 
on provocation, s. 335, p. 265. 
by act endangering life or personal safety, s. 338, p. 266. 
kidnapping or abducting in order to subject person to, s. 367, p. 287. 
putting person in fear o^' — for purposes of extortion, ss. 386, 387, pp. 309, 310. 
while committing dacoity or robbery, s. 397, p. 315. 

causmg— while committing house-trespass or house-breaking, ss. 459, 460, 
p. 365. 

Harbouring — 

ptisoner of State or war who has escaped, s. 130, p. 105. 
persons hired for an unlaw ful assembly, s. 157, p. 122. 
offender ; penalty for — . s. 212, p. 171. 

husband or wife not punishable for — , s. 212, Exception, p. 172. 
penalty for — who has escaped from custody or whose apprehension 
has been ordered, s, 216, p. 176. 
no offence, if offender is husband or wife- of harbourer, s. 216, 

Exception, p. 177. 

robbers or dacoits ; penalty for — s. 216A, p. 177. 

husband or wife not punishable for — , s. 216A, Exception, p. 177. 

Harm — 

act likely to cause — , s. 81, p. 54. 
causing slight — no offence, s. 95, p. 69. 

House-breaking, s. 445, p. 360. 

by night; definition of — , s. 446, p. 361. 

liability of all persons engaged in house-breaking by night where death or 
grievous hurt is caused, s. 460, p. 305. 

House-trespass, s. 442, p. 358. 
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Hurt, 9. 319, p. 2.57. 

causing — by dangerous weapons, s. 324, p. 260. 
to extort property, s. 327, p. 261. 
by means of poison to commit an offence, s. 328, p. 261. 
to extort confession, s. 330, p. 262. 
to deter public servant from his duty s. 332, p. 263. 
on provocation, s. 334, p. 264. 

by an act endangering life or personal safety, s. 337, p. 265. 
in committing robbery, s. 394, p. 314. 
mischief committed after preparation for causing, — s. 440, p. 354, 

Illegal, s. 43, p. 29. 

|lllegal commitments — 

I for trial or confinement, s. 220, p. 179. 

[Illegal gratification — 

penalty for taking — by or to influence public servant, ss. 161-164, pp. 124-128. 

to screen offender or to receive stolen property, ss. 213-215, 
pp. 172-174. 

Illegal omissions — 

words referring to acts include — , s. 32, p. 23. 

Illicit intercourse — • 

abducting woman in or^er to force her to — , s. 366, p. 284. 
prociuring a minor girl for-—, s. 366A, p. 286. 
importing a girl from foreign country for — , s. 366B, p. 287. 
enticing married woman for the purpose of — , s. 498, p. 401. 

Importation — 

of girl from foreign country, s. 366B, p. 287. 

Imprisonment — 

one of the punishments under Penal Code,s. fourthly, p. 32. 

is rigorous or simple, s. 53, p. 32. 

rigorous — applied to prisoner under sentence of transportation, s. 58, p, 36. 
may be commuted into transportation, s. 59, p. 36. 
sentence of — may be wholly or partly rigorous or simple, s. 60, p. 87, 
power of Court to impose — for non-payment of fine, s. 64, r. 37. 
rules regulating amount and nature of — ordinarily in default of payment of • 
fine, ss. 64, 67, pp. 37, 38. * 

termination of — on payment of fine, ss. 68, 69, p. 39. • 

abetment of mutiny punishable with — , s. 132, p. 106. 

giving, etc., false evidence with intentto procure conviction of oEt'ence punish, 
able with — , s. 195, p. 158. 

Infectious disease — 

negligent or malignant act hkely to cause spread of, ss. 269, 270, pp. 203, 204. 
disobeying quarantine rules made and promulgated by Government regarding 
— , s. 271, p, 204. 

Injury, s. 44, p. 30. 

threat of — to public servant, ss. 189, 190, pp. 147. 148. 

tlueat of — , in order to commit extortion, an offence, s. 385, p. 309. 

Instigate 

meaning of the word, s. 107, Expln. 1, p. 78. 

Insult — 

to public servant in a stage of judicial proceeding, s. 228, p. 185. 

to religion of any person, s. 295, p. 218. 

intended to provoke breach of the peace, s. 504, p. 424. 

the modesty of a woman, s. 509, p. 427. 

Intention — 

effect of a criminal — where act is done by several persons, s. 35, p. 26. 
act done bona fztle without criminal — , s. 81, p. 54. 
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Intoxication — 

when act done in a state of — is no offence, s. 85, p. 60. 

presumption of knowledge or intent against a man in a state of — produced 
against his wil', etc., s. 86, p. 61. 
person in a state of — cannot “consent,” s. 90, p. 64. 
right of private defence against a person in a state of — , s. 98, p. 71. 
causing a person to execute or alter a document while in a state of — is forgeiv 
s. 464, thirdly, p. 367. ' ’ 

in a public place, penalty for — , s. 510, p. 427. 

Joint acts — 

criminality of — , ss. 34, 35, 37, 38, pp. 24, 26, 27, 28. 

Judge, s. 19, p. IS. 

is a “public servant,” s. 21, third, p. 16. 
act of — when no offence, s. 77, p. 50. 

Judicial proceeding — 

explained, s. 192, p. 152. 

public servant corruptly making report, etc., contrary to law in a — , s. 219 
p. 179. 

Juryman — . 

is q “public servant” when assistingaCourt of Justice, s. 21, fifth, p. 16, 

Justice — , 

offences against public — , ss. 191 , 229, pp. 149, 186. 

Kidnapping, ss. 359, 369, pp. 277, 287. 
from British India, s. 360, p. 278. 

lawful guardianship, s. 361, p. 278. 
in order to murder, s. 364, p. 284. 
with intent to confine a person, s. 365, p. 284. 
a woman to compel her marriage, s. 366, p. 284 
to subject a person to grievous hurt or slavery, s. 307, p. 287. 
followed by wrongful confinement, s. 368, p. &7. 

a'chilfl under 10 years with intent to steal from the person, s. 369, p. 287. 
Labour — 

, unlaivful compulsory — , s. 374, p. 292. 

Land-holder — ^ 

. liability of — for hi,s^gent or manager, for riot held on his land or for his benefit , 
s* 154, 156, pp. 120, 122. 

Lawful guardian — 

defined, s. 361, Explanation, p. 278. 

Legal remuneration, s. 101, p. 124. 

Legally bound to do, s. 43, p. 29. 

Life. s. 45, p. 30. 

Local or special law — 

provisions of — not affected by Indian Penal Code, ss. 41, 42, p. 29. 
offences under — general exception of Penal Code applied to — , s. 40, p. 29. 

provisions of Penal Code as to abetment, applied to — , s. *10, 
p. 29. 

included in “offence” within the meaning of Penal Code, 
s. 40, p. 29. 

Lottery — 

penalty for keeping office or place for the purpose of drawing, or publishing 
proposals for drawing , s. 294A, p. 216. 

Lunatic — 

offences committed by — not punishable, s. 84, p. 58. 

act done to — for benefit, with consent of guardian, or in certain eases uithout 
consent, no offence, ss. 89, 92, pp. 64, 66. ^ 
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Lunatic — (Concluded) . 

cannot “consent,” s. 90, p. 64. 

right of private defence against acts of — , s. 98, p. 71. 

offences committed by — ; abetment of, s. 108, ExpIn. 3, p. 82. 

taking or enticing away — from lawful guardian, s. 361, p. 278. 

causing a — to sign, seal or alter a document, is forgery, s. 464, thirdly, p. 367. 

breach of contract to attend on and supply wants of — , s. 491, p. 394. 

Lurking hoiike- trespass, s. 443, p. 350. 

Lurking house- trespass by night, s. 444, p. .360. 

Magistrate — 

When — is a “Judge,” s. 19, ill. (6), p. 15. 

— not a “Judge.” s. 19 ill. (d', p. 15. 

Man, s. 10, p. 14. 

Manager — 

liability of — for riot on land, ss. 154, 156, pp. i20, 122. 

Marriage — 

kidnapping or abducting woman to compel her to — , s. 366, p. 284. 
forging register of — , s. 466, p. 377. 

causing cohabitation by deceitfully inducinga belief of lawful — , s. 4&3,"p. 394. 
performing — again during lifetime of husband or wife, s. 494, p. 394. 

with concealment of first — , s. 495, p. 399. 
ceremony fraudulently gone through without lawful — , s. 496, p. 399. 

Married woman — 

Iddnapping or abducting — , s. 366, p. 286. 
committing adultery with — , s. 497, p. 400. 
enticing or taking away — with criminal intent, s. 498, p. 401. 

Measures, offences relating to, Chap. XIIl, p. 198. 

Mens rea, p. 55. 

Military Court-martial — ^ 

trial before — is a “judicial proceeding,” s. 193, Expln. 1, p, 156. 

Minor — 

selling or buying — for prostitution, ss. 372, 373, pp. J89, 290. 
procuration of—, s. 3664, p. 286. , 

Mint — 

causing coin issued from — to be of different weight or composition from that 
fixed by law, s. 244, p. 193. 
conveying coining tools out of — , s. 245, p. 193. 

Misappropriation — 

of movable property, s. 403, ExpIns. 1 and 2, p. 317. 
property found accidentally, s. 403, Expin. 2, p. 317. 
of deceased person, s. 404, p. 322. 

Miscarriage, causing of — , ss. 312-314, pp. 253, 254. 

Mischief, s. 425, p. 347. 

by causing damage to pjoperty, s. 427, p. 350. 

killing, maiming, etc., animal, ss. 428, 429, pp. 350, 
diminishing water-supply, s. 430, p. 351. 
injury to public road, etc. s. 431, p. 352. 

causing inundation, etc. s. 431, p. 352. j 

destroying, removing or rendering useless light-house, etc., s. 433, p. 352. 

destroying, etc., land-mark, s. 434, p. 352. 

using fire or explosive substance, ss. 435, 438, p. 353. 

with intent to destroy a house, s. 436, )>. 353. 

or make unsafe a vessel of 25 tons burden, ss. 437, 
o 439, pp. 353, 354. 
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Mischief — [Concluded). 

committed after preparation for causing death or grievous hurt or -wrongful 
restraint, s. 440, p. 334. 

breaking open closed receptacle in order to commit — , ss. 461, 462, p. 366. 
in regard to -will, authority to adopt, or other valuable security, s. 477, p. 383. 
publication or circulation of statement, rumour or report conducing to — , 
s. 505, p. 425. 

Misfortune — 

act done by — ^when no offence, s. 80, p. 53. 

Mistake — 

of fact; effect of — as justifying act done by person believing himself bound or 
justified by law to do such act, ss. 76, 79, pp. 49, 50. 5 

law does not prevent an act from being an offence, ss. 76, 79, pp. 49, 50. 

Month, s. 49, p. 30. 

Motive or reward for doing, s. 161, p. 124. 

Movable property, s. 22, p. 18. 

Municipal Commissioner — 

is a -“public servant,” s. 21, tenth (illustration), p. 17. 

Murder, ss. 300, 303, p. 229. 

attempt to commit — by life-convict, ss. 303, 307, p. 244, 249. 
kidnapping or abducting in order to — , s. 364, p. 284. 
dacoity accompanied with — , s. 396, p. 314. 

Mutiny-^ 

abetment of — in Army, Na-vy or Air Force, ss. 131, 132, pp. 105, 106. 
circulating false report with intent to excite — in Army, Na-vy or Air Force, 
s. 505, p. 423. 

Navigation, rash and negligent, s. 280, p. 200. 

Navy — 

offence relating to and committed by a person belonging to — , Chap. VIT. 
p. 103. 

Negligence — a 

i” driving or riding on public way, s. 276, p. 206. 

omitting to prevent danger from animals, s. 289, p. 212. 
causitag death by, s. 304A, p. 244. 
dealing with poison, s. 284, p. 211. 

lire, s. 285, p. 211. 

explosive substance, s. 286, p. 211. 

machinery, s. 287, p. 212. 

Nuisance, s. 268, p. 199. 

punishment for public — not specially provided for, s. 190, p. 148. 
continuance of — after injunction to discontinue, s. 291, p. 214. 

Number, s. 9, p. 14. 

Oath, s. 51, p. 31. 

Oath or animation — 

refusal to take — , s. 178, p. 140. 
false statement on — , s. 181, p. 141. 

Obscene acts and songs — 

doing, singing, reciting or uttering — ; penalty for — , s. 291-, p. 215. 

Obscene books, etc. — 

sale, distribution, importation, printing, public exhibtion or possession of — , 
s. 292, 293, pp. 214, 215. 
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Obstructing — 

taking of property by authority of public servant, s. 183, p. 143. 
sale of property by public servant, s. 184, p. 144. 
public servant in discharge of his duty, s. 186, p. 144. 
penalty for — apprehension of oneself, s. 224, p. 181. 

another, s. 225, p. 182. 

a public way or line of navigation, ss. 283, 431, pp. 210, 352. 

Occupier — 

of land not giving police information of riot, etc., s. 154, p. 120. 

for whose benefit a riot is committed; liability of — , s. 155, p. 121, 
agents of — when liable, s. 156, p. 122. 

Offence, ss. 40, 177, Bxpln. 203, 212, 216, pp. 29, 140, 162, 171, 176. 
committed out of British India, s. 3, p. 5. 
by servant of Queen within allied States, s. 4, p. 5. 
co-operation in committing — is an, s. 37, p. 27. 
limit of punishment of — made up of several parts, s. 71, p. 40. 
punishment of person found guilty of one of several — , s. 72, p. 45. 

Officer, s. 131, Explanation, p. 105. 

Omission, s. 33, p. 24. 

illegal — when included in the word “act,” s. 32, p. 23. 
effect caused partly by— and partly by act, s. 36, p. 27. 

to produce document or give information when bound to do so, ss. 175, 176, 
p. 138. 

assist public servant, s. 187, p. 146. 

apprehend on the part of a public servant, ss. 221, 222, 225A, pp. 179, 188. 
Panchayat — 

member of a — , is a public servant, s. 21, p. 16. 

Penal servitude — 

one of the punishments under Penal Code, s. 53, thirdly, p. 32. 
commutation of sentence of — mthout consent of convict, s. 55, p. 35. > ' 

awarded in the case of Europeans and Ameiicans in suhstitutior<> for trans- 
port.vtion, s. 50, p. 85. 

Person, s. 11, p. 14. 

Personation — 

of a soldier, s. 140, p. 108. 

any public servant, ss. 170. 171, pp. 130, 131. 
at an election, s. f’71D, p. 134. 
punishment, s. 171F, p. 134. 

of another, for purpose of suit or prosecution, s. 205, p. 103. 
of a juror or assessor, s. 229, p. 186. 

Piracy, p. 9. 

Place of worship — 

injuring or defiling—, s. 295, p. 218. 

Poison — 

rashness or negligence concerning — or omission to take proper order with — , 
s. 284, p. 211. 

administration of — with intent to cause hurt or grievous hurt, ss. 324, 326, 
328, pp. 260, 261. 

Previous conviction — 

enchancement of punishment on proof of — for certain offences relating to coin 
or property, s. 75, p. 46. 

Private defence — 

act done in exercise of the right of — no offence, s. 96, p. 69. 
of property and person, right of — , ss. 96, lOG, pp. 69, 77. 

wken right of — exists, ss. 97-99, pp. 69-72. 
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Rash and negligent act — <Conrluded). 
in dealing with poison, s. 284, p. 211- 
fire, s. 285, p. 211. 
explosive substance, s. 286, p. 211. 
machinerAf. s. 287, p- 212. 

with respect to pulUnj; down or repairing building s. 288, p. 212. 

animal s. 289. p. 212. 
causing death by — , s. 3044,. p. 244. 

endangering life or personal safety of others, s. 366, p. 284. 

Reason to believe, s. 26, p. 21. 

■Receiving stolen property. — 

how punishable, s. 411. p. 332. 

in the commission of a dacoity. s. 412, p. 335. 

habitually — or dealing with stolen property, s- 413, p. 335. 

Religion — 

oSences relating to — , Chap. Xf. p. 218. 
injuring or defiling place of rrorship, s. 295, p. 218. 
outraging the feelings of — of any class, s. 295A, p. 219. 
disturbing rehgious assembly, s. 296, p. 220. 
trespsissiDg on burial-places, s. 297, p. 221. 
uttering words to wound religious feelings, s. 298. p. 222. 

Rescue — 

of prisoner of State or war. s. 130. p. 105. 
any person from lawful cut sody. s. 225, p. 182, 

Resisting — 

apprehension of oneself, s. 224. p. 181. 

another, s. 225, p. 182. 
lawful apprehension, s. 225B. p. 184. 

Return — 

uniaAvful — from transportation, s. 226, p. 185. 

Riding — 

rash or negligent — on public way, s, 279, p. 207. 

Rioting, s. 140, p. 1 14. 

liability of person for ■'jhdsc benefit or on whose land — ^is committed, ss. 154-156,. 
pfn P20-122. 

penalty for.harbouring or hiring or being hired as rioters, s. 153. p. 122. 
punishment for causing a riot bv disobeving order of a public servant s. ]88, 
. p. 146. . • 

Robbery, s. 390, p. 310. 

Sailor, s. 131, Explanation, p. 10.5, 

abetment of assault by — on superior officer, ss, 131 , 134. pp. 105, 106. 
desertion of, and insubordination by — , ss. 135, 130. 138. pp. 106. lOT.,. 

Sea-mark — 

exhibiting false — , s. 281, p. 209. 

mischief by destroying, moving or rendering, less useful a — , s. 433, p. 352. 
Section, s. 50, p. 30. 

Sedition — 

words dr acts intended to cause, s. 124A, p. 99. 

Seduction — 

kidnapping or abducting woman with a view to — , s. 366, p. 281. 

Sentence — 

commutation of, ss. 54, 55, p. 35. 
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Servant — 

property in possession of — is in possession of master, s. 37, p. 27. 
theft by — of master’s property, s. 381, p. 306. 
criminal breach of trust by, s. 408, p. 328. 
falsification of accounts by, s. 47TA, p. 384. 

Servant of the Queen, s. 14, p. 15. 

Several offences — 

bmit of punishment of — , s. 71, p. 40. 

Ship — 

rash navigation of — and convej’ing passengers for hire in ‘overloaded o_i 
dangerous — , ss. 280, 282, p. 209. 

Slavery — 

kidnapping or abducting in order to subject to — , s. 367, p. 287. 
dealing with persons as slaves, s. 370, p. 288. 
habituaU}' dealing in slaves s. 371, p. 289. 

Soldier — s. 131, Explanation, p. 105. 

abetment of assault by — on superior officer, ss. 13S, 134, p. 106. 
desertion of, and insubordination by — , ss. 135 136, pp. 106, 107. 
false personation of — , s. I-IO, p. 108. _ , 

Solitary confinement — 

rules regarding sentenee of — , and execution of such sentence, ss. 73 , 74,. 
p. 46. 

Special law. s. 41, p. 29. 

is not affected by Penal Code s. 5, p. 12. 

State offences — 

what acts constitute — and punishment of — , Chap. VI. p. 93. 
eirculatliig false report with intent to cause — . s. 503, p. 425. 

Stolen property — s. 410, p. 332. j ^ 

offering or taking gift to help in restoration of — without using saeans to bring 
offender to justice, ss. 214, 215, pp. 173, 174. 
dishonestly receiving, habitually dealing in, and assisting in concealment of — . 
ss. 411, 414, pp. 332, 335. 

Suicide — 

abetment of — , ss. 305, 306, p. 248. 
attempting to commit—, s. 309, p. 252. 

Summons — 

absconding to avoid service of — , s. 172, p. 136. 
preventing service of — , s. 173, p. 136. 
disobedience to — , s. 174, p. 137. 

Theft, ss. 378, 380, pp. 295, 306. 

assault or criminal force in attempt to commit — from person, s. 335, p. 277. 
Threats-— 

acts done under — when no offence, s. 94, p. 67. 

of injury to public servant or to induce person to refrain from applying tO' 
public servants, s. 189, p. 147. 

of grievous hurt or death or of accusation of an offence made to commit 
extortion, ss. 385, 387, 389, pp. 309, 310. 
of Divine displeasure; inducing a person to do or omit to do anything by — 
s. 508, p. 426. 

Thug, ss. 310, 311, p. 253. 

Trade-mark, s. 478, p. 385. 

using false — , s. 480, p. 386. 
punishment, s. 482, p. 388. 
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Trade-mark — (Concluded). 

counterfeiting — used by another, s. 483, p. 388. 

public servant, s. 484, p. 388, 

making or possessing instrument to counterfeit — , s. 485, p. 389. 
selling goods with counterfeit — , s. 486, 389. 

Transportation — 

one of the punishments under the Penal Code, s. 33, secondly, p. 32. 
for life may be commuted, s. 53, p. 35. 

European or American to be sentenced to penal servitude instead of — , s. 56, 
p. 35, 

calculation of fractions of — , s. 57, p. 36. 

treatment of offenders sentenced to — until transported, s. 39, p. 36. 
may be awarded instead of imprisonment, s. 59, p. 36. 
for life; abetment of mutiny punishable with — , s. 132, p. 106. 
giving etc., false evidence with intent to procure conviction of offence punish- 
able with — , s. 195, p. 158. - 

person counterfeiting Queen’s coin punishable with — s. 232, p. 189. 
murder punishable with — , s. 302, p. 244. 

culpable homicide not amouting to murder punishable with — , s. 304, p. 244. 
house-trespass in order to commit offence punishable with — s, 450, p. 362. 
unlawful, return from — ; punishment for, s. 226, p. 185. 

Treating — ' 

meaning of, s. 171E, p. 134, 

Undue influence — 

at an election, s. 171C, p. 133. 
punishment for, s. 171F, p. 134. 

Unlawful assembly, s. 141, p. 108. 

member of — ; who is a — s. 142, p. 109. 
punishment for being a — , ss. 143, 146, pp. 109, 112. 
purpshment for rioting and — , ss. 147, 148, pp. 113, 115. 

every'm^jiber of — guilty of offence committed in prosecution of common 
object, s. 149, p. 115. 

hiring, etc., persons to join in — , s. 150, p. 117. 

•assaulting a public officer when suppressing an — s. 152, p. 118. 
owner or occupier or agent of land bound to give police notice of an — s. 15 1, 
— I1_J20.' ■> 

arbourin^ persons hired for — , s. 137, p. 122. 
being hired to take part in — s. 158, p. 122. 
when it becomes au affray, ss. 159, 160, p. 123. 

Unnatutal offences, s. 377, p. 294. 

Valuable security, s. 30, p. 23. 

endorsement on a bill of exchange is a — , s. 30, ill., p. 23. 

voluntarily causing hurt orgrievous hurt to extort — or compel its restoration, 
ss. 327, 329, 331, pp. 261, 262, 263. 

wrongful confinement to extort — or compel its restoration, ss. 347, 348, pp. 270, 
271. 

procuring the making, etc., of — by cheating, s. 320, p. 258. 
forging a — , s. 467, p. 378. 
destroying, etc., a — , s. 477, p. 383. 

Vessel, 3. 48, p. 30. 

rash or negligent navigation of — , s. 280, p. 209. 
conveying persons for hire in overloaded or unsafe — , s. 282, p. 209. 
destroying or attempting to destroy by fire or explosive substance any, ss. 437, 
439, pp. 353, 354. 

Waging war — 

against the Queen, and attempt, abetment, preparation for or concealment of 
design of, ss. 121, 123, pp. 95, 99. * 
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Waging war — (Concluded). 

conspiracies for, s. 1,21A, p; 97. 
preparation for, s. 122, p. 99. 
concealment of design of — s. 123, p. 99. 

against Asiatic Powers in allianee^etc., with the Queen, s. 125, p. 103. 
receiving property taken in such — , s. 127, p. 104. 

Weights and measures — 

false and fraudulent use of — , ss. 264, 265, pp. 198, 199. 
making or selling false — , s. 267, p. 199. 

Will— 

denotes any testamentary document, s. 31, p- 23. 
forgery of — , s. 467, p. 378. 

fraudulent cancellation or destruction of — , s. 477, p. 383. • 

Witnesses — ■ 

refusal of — to bind themselves by oath or affirmation, s. 178, p. 140. 

answer on examination, s. 179, p. 140. , ' 

sign record of examination s. 180, p. 140. 

Woman, s. 10, p. 14. 

causing miscarriage of — ^with or without consent, ss. 812, 313, pp. 253, 254. 

• death of — ^by act intended to cause miscarriage, s. 314, p. 254. 

assaulting or using .criminal force to— with intent to outrage her modesty, 
s. 354, p. 276- 

kidnapping or abducting — to compel marriage or her being seduced, s. 366, 
p. 284. 

enticing or taking away or detaining with criminal intent a married woman, 
s. 498, p. 401. 

word or gesture or act intended to insult modesty of — , s. 509, p. 427. 
Wrongful confinement, ss. 340, .342, pp. 268. 270. 
for three or more daysf s. 343, p. 270. 
for ten or more days, s. 344, p. 270. 

of person for whose liberation writ has been issued, s. 845, p. 270^ 
in secret, s. 310, p. 271. 

to extort propert 3 r or constrain to illegal act s. 347, p. 270. 

confcs.siori or compel restoration of property, s. 348, p. 371, 
assault or criminal force in attempt to commit — 357, p. 277., 
of person kidnairped or abducted, s. 368, p. 287. " 

Wrongful gain, s. 23, p. 18. 

Wrongful loss, s. 23, p. 18. 

Wrongful restraint, ss. 339, 341, pp. 260, 270. 

when— amounts to wrongful confinement, s. 340, p. 268. 
mischief committed after preparation made for causing — , s. 440, p. 35-1,. 
Year, s. 49, p, 30. 





